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In the Circuit Court for Mntgonmery County, Laurence
Paskowi tz, the appellant, filed a nulti-count anended conpl ai nt
agai nst | GEN, a Del aware corporation with its principal place of
business in Gaithersburg, Maryland, an appellee, and certain
past and present officers and directors of I GEN (“the individual
appellees”).! Utimtely, the court dism ssed all of Paskowitz’'s
cl ai nms.

In this appeal, Paskow tz chall enges the court’s dism ssal
of Count V of the anended conpl aint. He contends the circuit
court was legally incorrect inruling that the claimin Count V

was derivative, not direct, and that he did not have standing to

The individual appellees are: Samuel J. Wohl stadter,
director, chairman of the board and chief executive officer of
| GEN; George V. M gansky, Vice President of Finance, Chief
Financial Officer, and Secretary; Richard J. Massey, Ph.D,
President and director; Anthony Rees, director; Edward B.
Lurrier, director; WIlliam J. O Neill, director; Joop F.
Sisterman, director; and Robert R Saltsmans, director.



pursue a direct claim? For the follow ng reasons, we shall

affirmthe judgnment of the circuit court.

FACTS AND PROCEEDI NGS

| GEN i s a biol ogical technol ogy conpany that was founded in
1982 and becane publicly traded in 1994. It manufactures
sophi sticated biol ogical detection systens using technology it
patented under the nanme “ ORI GEN.”

In 1995, |IGEN entered into a joint venture agreement with
Meso Scal e Technol ogies, LLC (“MST”), and forned a joint venture

entity nanmed “Meso Scale Diagnostics, LLC" (“the Joint

°The precise questions presented by the appellant are:

(1) Whether the trial court commtted an error of |aw
by di sm ssing Paskowitz’s claimfor breach of the duty
of disclosure (Count V), regarding the allegedly fal se
and m sl eadi ng proxy statenments?

(2) MVWhether, in dismssing Paskowitz's disclosure
claim(Count V), the court inproperly characterized it
as a derivative, rather than a direct,[sic] claim
notwi thstanding (i) that the alleged false and
m sl eadi ng di scl osures in the proxy statenent inpaired
Paskowitz’'s contract right to vote his stock, (ii)
where no corporate right was asserted, and (iii) where
no relief was requested on behalf of the corporation?

(3) Whether the trial court reached an erroneous | egal
concl usion that Paskowitz, to maintain his disclosure
claim (Count V), nust have a “particular specific
interest” in the outcome of the director elections at
i ssue by running for a seat on the conpany’s board?
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Venture”). Paskowitz clains that the Joint Venture constituted
a waste of corporate assets and self-dealing on the part of
certain of the individual appellees who, together with sone of
their famly nmenbers, used it to position thenselves to profit
financially at the expense of IGEN and its sharehol ders.

Paskowi tz did not own | GEN stock when the Joint Venture was
formed. He becane a shareholder in | GENtwo years later, in My
1997, upon purchasing 600 shares of stock. He alleges that he
i nadvertently sold those shares, in March 2000, and that a nonth
| ater, when he realized what had happened, he repurchased
anot her 600 shares of | GEN stock, in two |ots.

Menmbers of the | GEN board of directors hold staggered three-
year terms. Every year, at its annual neeting, |GEN holds an
el ection for those director positions with expiring terns.
Proxy statements are issued to the shareholders in advance in
connection with the el ections.

At the | GEN annual neetings in 1997, 1998, and 1999, certain
of the individual appellees were candi dates for election to the
boar d. | GEN circulated proxy statements to sharehol ders
pertaining to those elections in Septenmber 1997, July 1998, and
July 1999, respectively. The proxy statenents related

i nformati on about the Joint Venture. Paskowi tz all eges that



certain representations about the Joint Venture in the proxy
statenents were materially m sl eading partial disclosures.

On August 3, 2000, a creditor of |IGEN nmade a denmand on
| GEN's board of directors, asserting that the Joint Venture
ampunted to corporate waste and self-dealing by certain of the
i ndi vi dual appell ees. The board responded by establishing a
comm ttee of i ndependent directors to i nvestigate the demand and
recommend whatever nmeasures it deenmed appropriate. The
i ndependent committee and its m ssion were publicly disclosed.

I n Novenmber 2000, before the i ndependent comm ttee concl uded
its investigation, another of IGEN s creditors, Brown Sinpson
Partners I, Ltd. (“Brown Sinmpson”), purchased 100 shares of | GEN
stock and filed, in the Circuit Court for Mntgonery County, a
shar ehol der’ s derivative action nam ng the individual appellees
and | GEN as defendants. Brown Sinpson alleged, inter alia, that
the Joint Venture constituted corporate waste and sel f-dealing
on the part of the individual appellees.

On March 13, 2001, soon after Brown Sinpson filed its suit,
Paskowitz filed his original conplaint in this case, also in the
Circuit Court for Mntgomery County and also namng the
i ndi vidual appellees and |GEN as defendants. Paskowi tz’ s
conplaint stated four counts, each alleging what Paskowtz

| abel ed a “derivative” claim and copied al nost word for word
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t he Brown Sinpson conpl aint. Because of their common subj ect
matter, the two cases were specially assigned to the sanme judge
and thereafter were handled in a consolidated fashion.

On August 14, 2001, Paskowitz filed an anmended conpl aint,
restating his “derivative” clainms and addi ng what he desi gnat ed
as two “direct” clainms against the individual appellees, in
Counts V and VI, both personally and as a putative class
representative.

In Count V, entitled “Breach of Duty of Candor vs. the
| ndi vi dual Defendant Directors,” Paskowitz alleged that, in the
course of and for the purpose of soliciting sharehol der votes in
the elections for directorships held at | GEN s annual neetings
in 1997, 1998, and 1999, the individual appellees nade
materially false and m sl eading disclosures about the Joint
Venture in its proxy statements; and by doing so, breached their
fiduciary duty of candor to the shareholders. Paskow tz further
all eged that by virtue of the breach, he “ha[d] been damaged”
and that “1GEN would continue to be irreparably injured and
damaged.” He asserted that the individual appellees should be
renoved and replaced as directors and “[a] new election of
directors should be held because, anong other reasons, the
[ i ndividual appellees] were el ected pursuant to the [1997, 1998,

and 1999 proxy statenments].”



In Count VI, Paskowitz alleged that the material partia
di scl osures about the Joint Venture contained in the proxy
statenments had caused a dilution in the value of his | GEN stock.

By the time Paskowitz filed his amended conpl ai nt, notions
to dism ss or for sunmary judgnment by the individual appellees
and GEN in his case and the Brown Sinpson case al ready had been
filed and were pending. On Septenber 19, 2001, the individual
appel | ees responded to Counts V and VI of the anmended conpl ai nt
by filing additional motions to dism ss or for summary judgnment
directed to those counts, on four grounds: 1) the clainms in
Counts V and VI were derivative, not direct, and for reasons
argued in the pending notions on the derivative clains, failed
to state causes of action for which relief could be granted; 2)
the all eged m sdisclosures were not material; 3) the claimfor
equitable relief was nmoot because the terns of the directors
el ected in 1997, 1998, and 1999 had expired; and 4) Paskow tz
had not suffered any danages. Paskowitz filed an opposition to
t he individual appellees’ notion.

In the neantine, the independent conmttee conpleted its
investigation and issued a report concluding that the Joint
Venture was for the nost part beneficial to the corporation but

recommendi ng sone changes to it. Soon thereafter, Brown Sinpson



added WIliam Shaffer as a plaintiff. Shaf f er had purchased
stock in IGEN in 1995, before the Joint Venture was formed.

A central issue in the pending notions concerned two
requi rements, under Del aware |l aw, that a plaintiff nmust nmeet to
proceed with a derivative claim First, the plaintiff nust
satisfy the “Continuous Owership Rule.” Under that rule, the
plaintiff nmust have been a shareholder at the time of the
corporate action that is the subject of his conplaint. Del .
Code Ann., Corporations, tit. 8 § 327 (2000). Neither Paskowtz
nor Brown Sinpson owned stock in | GEN when the Joi nt Venture was
fornmed. Paskowi tz owned stock in | GEN when the proxy statenents
were i ssued, but, as noted, before filing suit sold his stock --
and then repurchased stock. Shaffer owned stock when the Joint
Venture was formed and thereafter.

Second, the plaintiff nust neet the “Demand Futility Rule.”
That rule requires the plaintiff to have made demand on the
corporation’s board of directors to take action, which the board
then refused; or to be excused from maki ng demand because it

woul d have been futile. Del. Ch. C¢t. R 23.1. See also Gines
v. Donald, 673 A .2d 1207, 1216 (Del. 1996) (pointing to this
rule as “a matter of substantive | aw enbodied in the procedura

requi renents of Chancery Rule 23.1").



On Decenber 18, 2001, the court held a consolidated heari ng
on pending motions in the Brown Sinpson and Paskow tz cases.
The court dism ssed all of Brown Sinpson’s derivative clainms and
three of the four clains Paskowitz | abeled derivative on the
ground that they did not neet the Continuous Omership Rule.

The court al so di sm ssed Count V of the appellant’s anmended
conplaint. As noted, that ruling is the sole subject of this
appeal. The court explained the basis for its ruling on Count
V as foll ows:

[ TIhe court finds as to count five that the claim

whi ch conpl ai ns about having voted for bad directors

is a derivative claim not a direct claim |In an

instance such as this where the plaintiff seeking to

bring the action did not have a particular specific
interest in the election and was not hinself running

for office, but rather conplains about the governance

of the board as it affects the corporation [the action

is derivative under Del aware | aw].

Finally, the court dism ssed the appellant’s claimin Count VI,
stating that because IGEN's stock price had risen since the
appel | ant purchased his shares, he had not suffered conpensatory
damages.

Paskowitz filed a nmotion for reconsideration of the
di sm ssal of Count V, which the individual appellees opposed.
On March 7, 2002, the court held a hearing on all pending

notions. On May 21, 2002, it issued a nmenorandum opinion and

order dismi ssing the derivative clains of all the plaintiffs on
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one or nore of the following grounds: limtations; failure to
meet the Demand Futility Rule; and failure to state a viable
claimfor waste of corporate assets. The court also denied the
appellant’s nmotion to reconsider its ruling on Count V.

The appel | ant then noted this appeal. Neither Brown Sinpson

nor Shaffer took an appeal.

DI SCUSSI ON

The parties agree that Delaware law is controlling. Before
stating their contentions, we shall review enough of the
rel evant general principles of Del aware corporate | awto provide
cont ext .

A “derivative” action is a claimasserted by a sharehol der
plaintiff on behalf of the corporation to redress a wong
agai nst the corporation. The defendant in a derivative action
may be a corporate fiduciary, such as a director, who conmtted
a wrong against the corporation. The action is “derivative”
because it is brought for the benefit of the corporation, not
for the shareholder plaintiff. Kranmer v. Wstern Pacific

| ndustries, Inc., 546 A.2d 348, 351 (Del. 1988). For that

reason, ordinarily, damages recovered in a derivative suit are
paid to the corporation. Id.
By contrast, a “direct” action is a claim asserted by a

shar ehol der, individually, against a corporate fiduciary, such
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as a director, to redress an injury personal to the sharehol der.
Kramer, supra, 546 A . 2d at 351 (quoting R. Clark, Corporate Law
639-40 (1986)). Because damages recovered in a direct action
are to remedy the shareholder plaintiff individually, they are
payable to him not to the corporation. Direct clains often are
filed as class actions.

For a shareholder to assert a direct action against a
corporate fiduciary, he nust have been injured “directly or
i ndependent|ly of the corporation,” Kraner, supra, 546 A. 2d at
352 (enphasis in original) (citing Bokat v. Getty Ol Co., 262
A.2d 246, 249 (1970)), and “nust allege nore than an injury
resulting froma wong to the corporation.” Kramer, supra, 546
A.2d at 351. The test to distinguish between derivative and
direct harm is whether the plaintiff suffered a *“special
injury.” Lipton v. New International, Plc., 514 A 2d 1075, 1078
(Del . 1986). In Moran v. Household International, Inc., 490
A.2d 1059, (Del. Ch. 1985), aff’'d, 500 A 2d 1346 (Del. 1985),
t he Del aware Chancery Court st ated: “[T]he plaintiff [in a
direct action] nmust allege either “an injury which is ‘separate
and distinct from that suffered by other shareholders,’” or a
wrong involving a contractual right of a sharehol der, such as
the right to vote, or to assert mpjority control, which exists
i ndependently of any right of the corporation.” 1d. at 1070
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(quoting 12b Fl etcher's Cycl opedi a Corps., 8 5921, p. 451 (Perm
Ed., Rev. Vol. (1984)). See alsoln re Tri-Star Pictures, Inc.,
Litigation, 634 A . 2d 319, 330 (Del. 1993).

Whether a claimis derivative or direct is not a function
of the l|abel the plaintiff gives it. Mran v. Household
I nternational, supra, 490 A 2d at 1069-70; Elster v. Anmerican
Airlines, Inc., 100 A 2d 219, 223 (Del. Ch. 1953)(quoting Sel man

v. Allen, 121 N.Y.S.2d 142, 146 (1953)). Rather, the nature of

the action is determ ned fromthe body of the conplaint. Moran
v. Household International, supra, 490 A 2d at 1070. It is a
| egal question, and frequently is not a sinple one. “'Although
the tests have been articulated many tines, it is often

difficult to distinguish between a derivative and an individual

acti on. Gimes v. Donald, supra, 673 A .2d at 1213 (quoting In
re Rexene Corp. Shareholders Litig., 17 Del. J. Corp. L. 342,
348 (1991)). The facts alleged wll not necessarily be
determ native because sonetines a single set of facts wll
support a derivative action and a direct action. Gines, supra,
673 A.2d at 1213. When a sharehol der’s conpl aint states a cause
of action that is both direct and derivative, the sharehol der

may proceed with the direct action. El ster v. Anerican

Airlines, Inc., supra, 100 A 2d at 222.
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Under Del aware corporate |law, the nmenbers of the board of
directors of a Delaware corporation are corporate fiduciaries
who owe a triad of duties to the corporation’s sharehol ders: the
duties of care, loyalty, and good faith. Skeen v. Jo-Ann
Stores, Inc., 750 A 2d 1170, 1172 (Del. 2000) (citing Mal one v.
Brincat, 722 A.2d 5, 10 (Del. 1998)). These fiduciary duties
give rise to certain disclosure obligations. Malone v. Brincat,
supra, 722 A.2d at 11; OReilly v. Transworld Heal thcare, Inc.

745 A.2d 902 (Del. Ch. 1999). Oten, the obligation to disclose
will arise in the context of a comrunication being made by the
directors to the sharehol ders about stockhol der action that is
bei ng consi dered or solicited.

I n Count V, Paskowitz all eges that the individual appellees
violated their disclosure obligations in the 1997, 1998, and
1999 proxy statenents by making materially m sleading partia
di scl osures about the Joint Venture. He contends that Count V
states a direct claim because the disclosures were made in
connection with the individual appellees’ soliciting sharehol der
action, i.e., votes in their director elections. He further
argues the disclosure violations caused him to exercise his
sharehol der voting right in those elections in a state of
m sinformation, thus inpairing his voting right, which is a

special injury. His claimis direct, not derivative, he argues,
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because it is brought to redress the injury to his voting right,
not to redress an injury to the corporation. Likew se, the
special injury to his voting right gave him standing to pursue
a direct claim both individually and as a class nenber.

I n addition, Paskowitz contends that the renedy he seeks
supports the <conclusion that his <claim is direct, not
derivative. He seeks injunctive relief inthe formof corrective
di scl osures by the board of directors to the sharehol ders; and
al so seeks renoval of the individual appellees who still are on
the board. Paskowitz further contends that, because the
di scl osure violation affected his individual voting right he is
entitled to per se nom nal damages, and therefore has satisfied
t he danmages elenent of a direct claim He concedes he cannot
prove actual damages.

The individual appell ees respond that the claimin Count V
is derivative, not direct, because Paskowi tz has not all eged,
and cannot allege, that he suffered a special injury, i.e., an
infjury that is wunique to him as opposed to having been
experienced by all the |IGEN sharehol ders, and he also cannot
all ege and prove that he suffered an injury to a personal
contractual right as a stockholder, including an injury to his
right to vote. They nmaintain that allegedly m sleading parti al

di scl osures in a proxy statement soliciting sharehol der votes
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for the election of directors is not an injury to the individual
voting rights of the sharehol ders.

The i ndi vi dual appel | ees al so argue t hat ot her | egal grounds
warranting dism ssal of Count V that they raised in the circuit
court, but were not addressed, conpel the dism ssal of that
count as well. Specifically, they contend that the equitable and
injunctive relief Paskowitz seeks is noot; that he is not
entitled to per se nom nal damages and in a direct action would
have to prove actual danages, which he cannot do; and that the
all egedly m sl eading partial disclosures were not material and
woul d anobunt to “self flagellation,” which, under Del aware | aw,
corporate fiduciaries are not required to engage in. See Loudon
v. Archer Daniels Mdland, 700 A 2d 135, 143 (Del. 1997)
(observing that the "directors' duty of disclosure does not
oblige them to characterize their conduct in such a way as to
admt wongdoing[,]" i.e., to engage in "self-flagellation").

Paskowi t z responds to the individual appellees’ argunents
by stating that the equitable relief he seeks is not npot,

notw t hstandi ng the three-year director termnms, because sonme of

the individual directors were re-elected in subsequent
elections, and still hold director positions; corrective
di scl osures still could be mde; he is entitled to per se

nom nal danmages, so he is not without a viable damages claim
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the materiality of the msleading partial disclosures was
adequately pled; and the self-flagellation rule is not
i npl i cat ed.

“The grant of a notion to dismssis proper if the conpl aint
does not disclose, on its face, a legally sufficient cause of
action.” Hrehorovich v. Harbor Hosp. Ctr., Inc., 93 M. App
772, 785 (1992), cert. denied, 330 M. 319 (1993) (citing
Branbl e v. Thonpson, 264 M. 518, 520 (1972)). This Court nust
determine whether the trial court was legally correct in
dism ssing the conplaint. Allied Inv. Corp. v. Jasen, 354 M.
547, 555 (1999). “In reviewing a notion to dismss for failure
to state a claim under Maryland Rule 2-322(b)(2), [we] nust
assume the truth of all well-pleaded, relevant, and materi al
facts in the conplaint and reasonable inferences that can be
drawn therefrom” Allied Inv. Corp. v. Jasen, supra, 354 Ml. at
555 (citing Bobo v. State, 346 Md. 706, 708 (1997)). See also
Faya v. Almaraz, 329 Md. 435, 443 (1993); Odyni ec v. Schneider,
322 Md. 520, 525 (1991).

For the reasons we shall explain, we conclude that the
circuit court properly dismssed Count V of the anmended
conpl ai nt.

The essence of Paskowitz’'s position on the derivative versus

direct and rel ated standing issues is that whenever a corporate
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fiduciary, such as a director, nakes a materially m sleading
di scl osure in connection with stockhol der action, the disclosure
violation inpairs the voting rights of the sharehol ders; and the
i mpai rment of a shareholder’s voting right is an individual
personal injury to that shareholder. While | anguage in sone of
t he Del aware cases supports this broad view of when there is an
injury to the voting right of a sharehol der that can be renedi ed
by a direct action, the nore recent pronouncenents of the
Del aware Suprenme Court take a circumscribed view.

I n Loudon v. Archer Daniels Mdland, Inc., supra, 700 A 2d
135, a class of sharehol ders sued individual directors in the
def endant corporation upon allegations that disclosures in a
proxy statement for the 1995 annual neeting to elect directors
were inconplete and materially m sl eading. At the outset of the
opi nion, the Court reviewed the principles that govern direct
cl ai ms by sharehol ders for breach of director disclosure duties.
It stated:

[ TIThe Delaware |law of the fiduciary duties of

directors, as developed in our judicial decisions,
establi shes a general duty of directors to disclose to

stockholders all material information reasonably
avai | abl e when seeki ng st ockhol der action. \Wet her or
not a failure to fulfill that duty will result in
personal liability for damges against directors

depends upon the nature of the stockhol der action that
was the object of the solicitation of stockhol der
votes and the msstated or omtted disclosures in
connection with that solicitation.
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ld. at 137-38 (enphasis added).

As the quoted paragraph makes clear, the nmere fact that a
di rector breaches his duty to disclose material information when
seeki ng stockhol der action, i.e. votes, does not necessarily
result in personal liability on the director’s part. Thus,
Paskowi tz’s prem se, that any sharehol der vote exercised based
on proxy materials that are m sl eadi ng constitutes an i npairnment
of the shareholder’s voting right, and therefore is a special
injury under the | anguage in Moran, is flawed. According to the
Court in Loudon, whether the stockhol der has suffered an injury
depends on the nature of the stockhol der action that was the
obj ect of the solicitation of votes.

Loudon also is inportant because the Court in its opinion
limted its prior decision in In re Tri-Star Pictures, Inc.
Litigation, supra, 634 A .2d 319, toits facts. Paskow tz places
great reliance on broad | anguage in the Tri-Star opinion stating
t hat, whenever a mnmi sleading partial disclosure is made to
sharehol ders in the course of soliciting votes, so that they
exercise their votes in a state of msinformation, the
shar ehol ders have been injured, and are entitled to at | east per
se nom nal damages. |In that case, former mnority sharehol ders

of Tri-Star Pictures, Inc., brought suit <challenging a
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“conplicated and convol ut ed” business combi nation by which the
Coca- Col a Conpany obtai ned 80% ownership in Tri-Star. ld. at
320. The busi ness conbi nati on i nvol ved voting rights agreenents
that had the effect of diluting the voting rights of the
m nority sharehol ders.

I n Loudon, the Court stated: “Tri-Star stands only for the
narrow proposition that, where directors have breached their
di sclosure duties in a corporate transaction that has in turn
caused inpairnment to the economc or voting rights of
st ockhol ders, there must at |east be an award of nom nal
damages. Tri-Star should not be read to stand for any broader
proposition.” 700 A .2d at 142 (enphasis added). Later in the
opi nion, on the issue of damages, the Court further limted Tri-

Star: “We hold that under Del aware |law there is no per se rule

that would allow damages for all director breaches of the
fiduciary duty of disclosure.™ 700 A 2d at 146-47.
One year later, the Del aware Chancery Court, in In re the

Walt Di sney Conpany Derivative Litigation, 731 A 2d 342 (Del Ch.
1998), aff’d in part and rev'd in part on other grounds, sub
nom Brehm v. Eisner, 746 A . 2d 244 (Del. 2000), explained the
i mpact of the Loudon decision. The court explained that after

Tri-Star was decided, it appeared that disclosure violations by
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directors would give rise to liability “whenever sharehol der
action was solicited.” Id. at 371. The Del aware Suprenme Court
in Loudon had clarified, however, that “disclosure violations
t hat negatively inpact voting or econom c rights” support a
direct shareholder claim and require proof of actual danages;
di scl osure violations that do not negatively inmpact voting or
econom c rights “may be dism ssed for failure to state a claim”

ld. at 371-72.

In the case at bar, Paskowitz did not, and could not,
chal | enge any corporate decision or action approving the Joint
Vent ur e. The Joint Venture was entered into in 1995, and
what ever stockhol der or other corporate action adopting it was
taken then. Paskowitz was not an | GEN stockhol der at that tine
and for that and a host of other reasons he cannot |evel a
direct challenge against the Joint Venture. The corporate
action that is the basis for Paskowitz's | egal challenge is the
el ection of directors in 1997, 1998, and 1999. As expl ai ned, he
claims that +the allegedly materially msleading partial
di scl osures about the Joint Venture in the proxy statenents
soliciting votes for the individual appellees had an inpact on
the results of the elections.

We concl ude t hat, under Loudon, Paskowi tz’'s di sclosure claim

was not a direct claim Even assuming the materiality of the
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al |l egedly nmi sl eadi ng partial disclosures about the Joint Venture
in the proxy materials, and that his vote was based on the
all egedly m sl eading partial disclosures, the transactions the
shar ehol ders were voting on -- the elections of directors -- did
not affect the shareholders’ voting (or other contractual)

rights. Unlike the shareholder action in Tri-Star, which was a

vote on a business conbination that if adopted would dilute the
voting rights of certain shareholders, the director elections in
this case had no inpact on sharehol der voting rights. As the
circuit court observed, the director elections concerned
corporate governance. They did not inplicate the individua
voting rights of the sharehol ders. Paskowi tz did not allege,
and cannot allege, a special injury.

I n addition, and rel atedly, under Loudon, the equitable and
injunctive relief Paskow tz was seeking had becone noot, and he
coul d not properly plead (or prove) damages necessary to support

a direct action. In Loudon, the Court observed:

A timely conplaint, properly pleaded and supported by
proof sufficient to invoke prelimnary equitable
relief, could result in an early injunction or the
i nposition of corrective disclosures before the
conpl ai ned- of corporate activity had been consummat ed.
There may al so be a potential damage renedy where the
m sstatement or om ssion inplicates the stockhol ders’
econonmi ¢ or voting rights. But there is no per se
doctrine inposing damage liability on directors in a
di scl osure case absent these el enents.
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ld. at 138 (enphasis added). The plaintiffs in Loudon had sued
al l eging disclosure violations in a proxy statenment for the 1995
annual neeting to elect directors. By the tinme the case was
before the Del aware Supreme Court, the terms of the directors
el ected at that neeting “ha[d] cone and gone.” 700 A 2d at 141.
The court held that because the terns had expired the clains for
equitable and injunctive relief in the form of corrective
di scl osures and new el ecti ons were noot.

Li kew se, the equitable and i njunctive relief sought in the
case at bar is noot. Paskowitz’s suit was filed in January
2001, alnopst two years after the 1999 director election, the
| ast of which he conplains; and to the extent sonme of the
i ndi vi dual appell ees now hold directorships, that is not as a
result of any of the three elections in question.

In addition, as we have touched on already, Loudon nakes
plain that there is no entitlement to per se nom nal danages in
a di sclosure violation case. Paskow tz concedes that he did not
sustain actual damages.

The circuit court properly granted the notion to dismss

Count V of the amended conpl ai nt.

JUDGMENT  AFFI RMED. COSTS TO
BE PAI D BY THE APPELLANT.
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