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The nmarriage of Beth and Robert Kelly was dissolved by a
j udgnment of absolute divorce entered in the CGrcuit Court for
Bal ti more County on May 16, 2002.

The divorce was granted after a one-day trial conducted on
January 23, 2002. On March 25, the chancellor filed a nmenorandum
opinion and order in which he denied M. Kelly s request for
i ndefinite alinony, deni ed her request for attorney’'s fees, granted
M. Kelly's request for use and possession of the marital hone for
three years, and granted Ms. Kelly a nonetary award. M. Kelly
thereafter filed a notionto alter or anmend the judgnent, which was
granted on April 23, 2002. As revised, the court ordered that M.
Kelly was to receive a nonetary award i n the anount of $66, 472, and
that M. Kelly was to transfer to his ex-spouse one-half of the
val ue of a 401K pl an val ued at $141, 378 on an “as[,] if[,] and when
basis.” No other changes were nade.

Ms. Kelly filed this tinmely appeal and raises four questions,
phrased as foll ows:

1. Did the lower court err in awarding
Husband use and possession of the famly
hone for a period of three (3) years
foll owi ng the date of the absolute divorce
[i.e., through My 16, 2005] when the
youngest child would attain the age of
ei ghteen on March 19, 2004?

2. Did the lower court err in failing to
include $89,000 in a savings account,
titled solely to Husband, and earned
during the course of marriage as “marital
property” and, t hereafter, fail to

consider same in conjunction wth the
granting of a nonetary award?



3. Did the lower court abuse its discretion
in denying Wfe's request for indefinite
alinony based wupon an unconscionable
disparity of inconmes and standards of
living between the parties when [h]usband
earned $305,000 in the year imediately
preceding the divorce and Wfe earned
$37,000 in that year?

4. Didthe lower court err in denying Wfe's
claimfor contribution for counsel fees?

I. BACKGROUND FACTS

Bet h and Robert Kelly married in 1980. Two sons were born of
the marri age: Mat t hew, born Decenber 5, 1983, and David, born
March 19, 1986.

M. Kelly, aged forty-four, has a degree in biological
sciences from the University of Maryl and. During the first few
years of marriage, he worked for the United States Federal Guaranty
Company and | ater for the Chesapeake and Pot omac Tel ephone Conpany,
earni ng a nodest income. In 1985, he joined Alex. Brown, Inc., and
commenced working in its technology division. At the tine of the
trial, he was a director of Alex. Brown and the Chief Technol ogy
Oficer for its Correspondence Services Business Units.

In 1986, the Kellys built a four-bedroom honme on one acre of
land in Carroll County, Maryland. Wile living in that hone, the
coupl e enjoyed an upper-m ddl e-class |ifestyle.

Ms. Kelly noved out of the marital hone in October of 1999.
Since that date she and M. Kelly have lived separate and apart.
M. Kelly, who has had physical custody of the children since the

separation, still lives in the marital hone.
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Bet ween 1997 and 2001, M. Kelly's inconme at Alex. Brown
aver aged $250, 831 per year. Hi s best year was 2001, when he earned
$305,000. O that |ast-nentioned amount, $180, 000 was a bonus, and
$125, 000 was his base salary. At the January 2002 hearing in this
matter, M. Kelly testified that his annual bonus is based on
performance during the previous year. Therefore, the $180, 000
bonus he was paid in 2001 was based on his year 2000 performance.

M. Kelly testified that bonuses based upon 2001 perfornmance
were to be paid in February 2002 and that it was his “firmbelief”
that he would receive no bonus for that year. He founded his
belief upon the fact that Alex. Brown’s |osses for 2001 exceeded
“six figure mllions of dollars.” Moreover, M. Kelly served on an
Alex. Brown cost-cutting commttee that proposed that senior
managenent, in which he apparently is included, would receive no
2001 bonuses. In this regard, he further testified:

Q [What will your total conpensation be
in the year 2002, this year?

A kay. It’Il be one hundred and
twenty-five thousand doll ars.

Q Wich is your salary?

A. VWiich is ny salary. The conpensation
structure was designed specifically for that.
Sal aries are paid based on a, kind of a cost
of living to give everyone a confortable
['iving. Qur Managing Director’s making X,
Directors make x and then the rest i s based on
a bonus structure, depending on how well the
firm does.

Q And what is the status of your job
ri ght now?



A.  Actually, ny job, quite frankly, is
in jeopardy, unless | have an interest in
noving to New York, which | do not. W have
recently gone through an organizational
restructuring, and I now work for a nmanagenent
team out of New York. W are having
conversations around what portions of our team
m ght be left in Baltinmre and what portions
are not. The, given that, given that | am —
work on the technology side of the house,
they' re t al ki ng about segregating t he
t echnol ogy back out to, to the IT Organi zati on
proper, and that organization is domciled in
New York GCity.

Q Rght. And you re not interested in
noving to New York, right?

A. | will not nove to New York.
Q Because of what?

A. Because | have no interest in living
there or raising two kids there.

Ms. Kelly, aged forty-three,! is a graduate of Loyol a Col | ege.
She holds a bachelor’s degree in business admnistration. For
three years after her graduation fromcollege, Ms. Kelly worked as
a customer representative for Blue Cross/Blue Shield. She stopped
working in 1983 when WMatthew was born. Prior to the parties’
separation, she worked, both full and part-tine, in a nunber of
of fice-type | obs.

At the time of the January 2002 hearing, M. Kelly was
enpl oyed as a | andscaper. She earned $37,601 in 2001. |In the four
years immedi ately prior to 2001 her earnings were: 2000 - $27, 635;
1999 - $16,236; 1998 - $9,612; 1997 - $16, 228.

' The ages of M. and Ms. Kelly, as set forth in this opinion, are the ages as
of January 23, 2002, which is the date that testinmny was taken in this matter.
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Presently, the parties’ older child, Matthew, is in comunity
college. His tuition of $250 a month is paid for, exclusively, by
his father. David, who will turn eighteen on March 19, 2004, is a
hi gh-school student. Hi s plans are not definite at this point, but
he currently intends to either attend a four-year college or,
per haps, go to a technical school.

During their marriage, the parties, anticipating that their
children would go to college, created two UniformGfts to Mnors
Act accounts. Presently, there is approximtely $30,000 in each
account .

Marital Property

The parties have $146,000 (total) equity in the marital hone
in which M. Kelly presently resides. The parties also own,
jointly, approximately 200 shares in a conpany known as “Farners &
Mechani cs” worth approxi mately $7,000. Marital property, titledin
M. Kelly' s name al one, is:

Ameri can Century I nvestnment Account $ 50, 349

Al ex. Brown Account #295-90030 98, 592

Savi ngs Account with proceeds provided
excl usively by a 2001 bonus paid

by Al ex. Brown 89, 000
Col eman Grandvi ew Canper 4,500
1999 Subur ban 17, 250
2000 Ford Must ang 16, 695
Mot or Cycl e 4,885
Subt ot al $281, 271
Bankers Portfolio 401(k) 141,576
Tot al $422, 847



Marital property in Ms. Kelly’ s nane al one:

Anerican Century |RA $ 23,892
Equity in 1998 Lexus 8,450
Tot al $ 32,342

The proceeds fromthe 401K pl an, which was in M. Kelly’s name
al one, as nentioned earlier, were ordered to be divided equally on
an “if, as, and when basis.”

In arriving at a nonetary award, the chancellor wused the
foll ow ng nmet hodol ogy. Excluding the value of the 401K plan in the
“Bankers Portfolio,” and excluding the $89,000 savings account,
which was the after-tax remainder of M. Kelly' s bonus paid in
2001, the court added the total value of all marital property in
M. Kelly' s nane al one; then divided that anmount by two and arrived
at $98,814. Fromthat latter figure, he deducted the value of the
marital property in Ms. Kelly's name alone, which was val ued at
$32,342, and arrived at $66,472 ($98,814 - $32, 342).

At the January 2002 hearing, both parties introduced financi al
statenments. M. Kelly' s statenent showed that he had total nonthly
expenses of $6, 658. Hi s | argest expense was the $1,220 nonthly
nort gage paynment he makes on the marital hone. H's gross incone is
shown on the financial statenent as $10, 416 per nonth ($125, 000 per
year); his net incone, after deduction of federal, FICA nedicare,
and state taxes, together with deductions for his retirenent
savings plan, is $6,251. The financial statement shows that he is
running a slight nonthly deficit, although sone of the expenses

appear to be either tenporary (e.g., $360 per nonth paynment for a



t her api st/ counsel or) or, at |east arguably, excessive, e.g., $870
a nonth for recreation and entertainnment).

Ms. Kelly's financial statenent shows that her total net
nmonthly income is $2,239.59. She lists her expenses as $4, 655. 59,
and clains a $2,426 nonthly deficit. I ncl uded in her expenses,
however, are expenditures that she would like to nmake, but does
not, such as the cost of a telephone, which she estimted would
cost $50 per nonth;? tennis |essons, $258 per nonth; and gym
menber ship, $79 per nonth. Ms. Kelly lives in an apartnment and
pays $1,022 per nonth in rent. Some of the expenses on her
financial statenent appear to be tenporary, such as storage, $150
per nmonth, and a charge for therapist/counselor, $195 per nonth.
Her major debts are attorney’s fees, $1,469; together with about
$13,000 in credit card debt. In addition, she lists as debts the
nmoney owed on her Lexus ($7,900) and $3,000 for notes payable to

rel atives.

IT. THE CHANCELLOR’S WRITTEN DECISION DENYING ALIMONY

The trial judge's discussion of Ms. Kelly's alinony request
read, in nmaterial part, as follows:

The [p]laintiff [M. Kelly] is enployed
as a conputer analyst wth Alex. Brown,
| ncor por at ed. Hs salary last year was
$125, 000. 00 with a $89, 000. 00 [sic] bonus.

> Ms. Kelly has no phone other than a cell phone. She would like to have a
phone installed in her apartnent.



The [d] ef endant has requested alinony in
this case. Pursuant to Ml. Code Ann., Fanmly
Law (“FL”) 8 11-101, et seqg., the present
function of alinony is rehabilitation. Wen
awardi ng alinony, the [c]ourt must consider
such factors as the age and health of the
parties, their standard of |living, their
respective financial situations, the duration
of the marriage, and the contribution of each
party to the well-being of the marriage. Also
i mportant in the case analysis is the ability
of the party seeking alinony to be fully or
partially self-supporting. Tracey v. Tracey,
328 Md. 380, 614 A 2d 590 (1992); Turrisi v.
Sanzaro, 308 Md. 515, 520 A 2d 1080 (1987).

* * %

The [p]laintiff and the [d]efendant are
currently 44 and 43 years old, respectively,
and in good health. They were married for
nineteen (19) vyears before separating on
October 3, 1999. During their marriage, they
appeared to have enjoyed a confortabl e, upper
mddle class life style. According to the
testinmony of both parties, they appeared,
however, to save and to be financially secure.
The [p]laintiff contributed nore financially
to the well-being of the famly, as the
[d] efendant’s enploynment was at a rate of
$15.00 an hour. The [p]laintiff’s salary as a
conput er analyst is now nore than tw ce that
of the [d]efendant’s as a | andscaper, but that
may well change as thirty (30) workers in the

t echnol ogy depart nment in Al ex. Br own
| ncorporated have been downsized. Al so
[p]laintiff wll not |I|ikely receive the

$89,000. 00 [sic] bonus he was awarded | ast
year due to the poor state of the dot.com
industry.! Further, the [d]efendant has the
ability to be wholly self-sufficient and wll
be able to pay off her debts.

The parties point the finger at each
other in ternms of the breakup of the marri age,
but for this [c]Jourt it was clear that
marriage was ended by the [d]efendant’s
abandonnent of the [p]laintiff and their two
chi | dren. The [p]laintiff has had sole
responsibility of the two children and has
nei ther received nor requested child support.
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The [p]laintiff is also taking responsibility
for the children's college expenses. The
[d]efendant is able to neet all of her
recoverabl e expense; where one party 1is
sufficiently self-supporting no alinony is
required. Hull v. Hull, 83 Ml. App. 218, 574
A . 2d cert. denied, 321 Ml. 67, 580 A 2d 1077
(1990). Therefore, the [d]efendant is denied
al i nony.

YPlaintiff is entitled to the full anount
of his $89,000.00 [sic] bonus he received
February 2001, after the breakup of the
marriage as the [d]efendant abandoned the
famly prior to the tine the bonus was ear ned.

III. ANALYSIS
Issue 1

Section 8-206 of the Famly Law Article (“FL”) of the Maryl and
Code (1984, 1999 Repl. Vol.), permts the court to exercise its
power to “enable any child of the famly to continue to live in the
envi ronment and community that are famliar to the child” and “to
provi de for the continued occupancy of the famly honme . . . by a
party with custody of a child who has a need to live in that hone.”
The word “child” is defined as a person under the age of eighteen
years. FL 8 8-201(b).

In the case at hand, the trial judge awarded M. Kelly use and
possession of the famly home for three years after the date of the
divorce, i.e., until May 16, 2005. The Kellys’ younger son, David,
will turn eighteen on March 19, 2004. Therefore, as of March 19,
2004, there will be no “mnor child” living in the marital hone.

Ms. Kelly contends that the award of use and possession by the



trial court extended for a period of fourteen nonths “beyond the

youngest <child’ s eighteenth birthday” and therefore is not
perm ssi bl e under the statute.”

Al t hough he admts that David will turn eighteen on March 19,
2004, appellee points out that on that date his younger son wll
still be a senior in high school. Appellee argues:

Because of | egi sl ative amendnent s to
Article 1, 8 24 of the Maryland Code and
§ 5-203 of the Famly Law Article of the
Maryl and Code i n 2002, parents’ obligation for
child support now continues past the child s
arrival at the age of 18 if the child is
enrol |l ed i n high school; presunmably, the right
to use and possession of the famly home is
extended as wel | .

At oral argunent, appellant’s counsel agreed w th appellee
that the statute should be interpreted so as to allow the use and
possession order to remain in effect until David graduates from
hi gh school, which he is scheduled to do in early June 2004. W
al so agree. Accordingly, this case shall be remanded. On renand,
the circuit court should enter an order directing that M. Kelly’s
use and possession of the marital honme shall term nate on the date
in June 2004 that David Kelly graduates from hi gh school

Issue 2

The appel | ant argues that the chancellor erred in failing to
include in his calculation of marital property the $89,000 in
appel | ee’ s savings account, titled solely in M. Kelly’s nane, that

was earned during the course of the marriage.
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Appel l ant points out, correctly, that marital property is
defined as “property, however titled, acquired by 1 or both parties
during the marriage.” FL § 8-201.

Maryland law requires that the trial court

undertake a three-step process prior to

granting a nonetary award:
(1) the trial court mnust initially
characterize all property owned by the
parties, however titled, as either
marital or nonmarital; (2) the court
shall then determne the value of all
marital property; and, finally, (3) the
court may then make a nonetary award as
an adjustnment of the parties’ equities
and rights in the nmarital property.

Strauss v. Strauss, 101 M. App. 490, 501, 647

A.2d 818 (1994)(citations omtted), cert.

denied, 337 Ml. 90, 651 A 2d 855 (1995); see

also Ml. Code (1984, 1991 Repl. Vol. 1997

Supp.), 88 8-203 to 8-205 of the Famly Law

Article (FL).

Gallagher v. Gallagher, 118 M. App. 567, 575 (1997).

As mentioned earlier, the $89, 000 bonus (net), which M. Kelly
received fromhis enployer as a bonus in 2001, was placed by himin
a savings account. That noney, as all parties agree, was narital
property. In performing Step 1, the trial judge said: “[T]he
marital property is valued at $329, 204, excluding the $89, 000.”
Earlier in a footnote, the chancellor said, “Plaintiff [M. Kelly]
is entitled to the full anmpunt of his $89, 000 bonus he received
February 2001, after the break-up of the narriage as the
[ d] ef endant abandoned the famly prior to the tinme the bonus was

ear ned.”
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Appel I ant contends, and we agree, that it was error to exclude
the $89,000 as marital property in performng Step 1. The case of
Alston v. Alston, 331 MI. 496 (1993), is instructive. Viola and
Herman Al ston were separated in 1985, after a twenty-one-year
marriage; while the parties were separated, M. Alston won the
“Lotto” with an annuity val ue of over $1,000,000. In Alston, the
trial court granted Ms. Alston a divorce and also granted her a
monetary award. In calculating the anount of the award, the trial
court divided equally all of the marital property, including the
Lotto wi nnings. The Court of Appeals held that the trial court had

appropriately considered the lottery winnings as marital property.

Id. at 505. The Court, neverthel ess, held:

VWhile no hard and fast rule can be laid
down, and whil e each case nust depend upon its
own circunmstances to insure that equity be
acconpl i shed, generally in a case such as this
the eighth factor should be given greater
wei ght than the others. Where one party,
wholly through his or her own efforts, and
wi t hout any direct or indirect contribution by
the other, acquired a specific itemof marital
property after the parties have separated and
after the marital famly has, as a practica
matter, ceased to exist, a nonetary award
representing an equal division of that
particular property would not ordinarily be
consonant with the history and purpose of the
statute.

The trial judge found that the annuity
was acquired because M. Al ston “took the tine
and effort and noney, whatever it cost, to
purchase the lottery ticket.” VWiile the
anount of effort itself may not have been
great, the annuity was acquired entirely
through M. Alston’s efforts. This is not a
case in which one party has facilitated the
other’s acquisition of property, directly or
indirectly. M. Al ston, using his own funds,

12



purchased the ticket and won the Lotto. This
event was not dependent in any way on the
parties’ joint efforts or shared life, past or
present. At the tinme, the marriage was, for
all practical purposes, over.

Id. at 507-08 (footnote omtted).

In Ware v. Ware, 131 M. App. 207, 217-18 (2000),

Moyl an,

for this Court, analyzed Alston as foll ows:

A sweepi ng hol di ng such as that urged by the
appel I ant, noreover, woul d render neaningl ess
the 98% of the Alston opinion that preceded
it. The Court did not announce a rule of |aw
that after-acquired ganbling w nnings are not
marital property or are not subject to a
nonetary award. The Court in Alston carefully
poi nted out that the trial judge nust weigh
nunerous relevant factors and then exercise
“sound discretion.” Even given facts such as
those in Alston, the Court of Appeals |isted
and explained the criteria that should guide

t he exercise of discretion. It enphasized the
speci al weight that should be given to the
eighth factor. |1t analyzed cases from around

the country, 331 Md. at 508-09, 629 A 2d 70,
and stressed that in Maryland, unlike in many
ot her states, “equitable” distribution is not
necessarily “equal” distribution:

In making a marital property nonetary
award, a trial judge must weigh the
relevant  factors in |ight of t he
| egi sl ati ve purpose, and then use his or
her sound discretion to arrive at an
award that is equitable and in accordance
with the statute. O course, equa
distribution nay often be proper, and
where that result is equitable and
consistent with the | egislative purpose,
a court should not hesitate to nake such

an award. Each divorce situation 1s
different, and must be evaluated
individually. In light of the peculiar

ci rcunstances of this case, however, the
trial judge erred in awardi ng half of the
Lotto annuity to Ms. Alston.

13
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331 Md. at 509, 629 A 2d 70 (enphasis added).

The nore noderate holding that we extract
from the Alston opinion is that the trial
j udge, al beit possessing discretion even under
the Alston facts, abused his discretionin two
separate regards. He failed to give proper
wei ght, in a situation such as this involving
after-acquired ganbling wi nnings, to the so-
called eighth factor. He also nechanistically
failed to di sti ngui sh an “equi t abl e”
di stribution froman “equal” distribution.

M. Kelly arqgues:

The trial court did not err by not including
in the nonetary award an $89,000 savings
account which was titled solely to [a] ppell ee.

Wiile M. Kelly concedes that the $89,000 in the savings account
was marital property, he contends that this specific asset shoul d
not be shared with Ms. Kelly in any fashi on because of the eighth
factor set forth in FL section 8-205(b), i.e.,

(8) how and when specific marital property
. . . was acquired, including the effort
expended by each party in accunulating the
marital property.

Appel | ee stresses, citing Alston, supra, Quinn v. Quinn, 83 M.
App. 460 (1990); and Wilen v. Wilen, 61 Mi. App. 337 (1985), that
how t he asset was acquired nust be considered in nmaki ng a nonetary
award. Appellee’s argunent continues:

In the present case, it was undi sputed
that in the past, [h]Jusband had received a
bonus in February which was based on his
efforts and the conpany’s profits during the
prior cal endar year. In February of 2001,
[ h usband received a bonus of $89,000 after
taxes for work perforned by himin the year
2000. Wfe had left the famly in Cctober of
1999. I t is clear, t her ef or e, t hat
[ hJ usband’ s bonus was based solely on his own
efforts, and was earned w thout any form of
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contribution what soever by [w]ife. Therefore,
the trial court correctly found that that
asset should not be shared with [wife.

W agree with appellee that Factor 8 is an inportant itemto
be considered. But in this case the chancellor did not consider
the $89,000 figure in performng Step 1. Myreover, even if we were
to assume, arguendo, that the chancellor considered the $89, 000
savi ngs account as marital property in performng Step 1, he, in
effect, conpletely excluded it in its overall «calculations by
focusing on the eighth factor and excluding all others. This is
i mpr oper. O her factors, such as Factor 3 (the conparative
econonmi ¢ circunstances of the parties) nust be considered. The
fact that appellee could save in 2001 nore than twice Ms. Kelly’'s
gross pay for that year sinply cannot be ignored.

In addition, appellee’'s contention that the $89,000 “was
earned without any form of contribution whatsoever by [wife” is
not necessarily true. By Cctober 1999, when the parties separated,
M. Kelly was in the top tier of nanagenent at Al ex. Brown, earning
$245, 632 annually. He remained in that top tier in 2001 when he
earned his bonus. M. Kelly had worked at Al ex. Brown for fourteen
years prior to the separation. Upon remand, the court should
consi der whether during that span Ms. Kelly mnade non-econonic
contributions (such as staying at hone to rai se the children) that
hel ped her spouse ascend the corporate | adder at Al ex. Brown. |If
such non-econom c contributions were made, the bonus incone
received by Ms. Kelly cannot be equated to the Lotto w nnings

di scussed in Alston, supra.
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Upon remand, the court should reconsider the amount of the
nonetary award. In doing so, the court should take into
consideration all the FL section 8-205(b) factors before deciding
what, if any, portion of the $89,000 Ms. Kelly should receive.

Issue 3

Ms. Kelly argues that the trial court abused its discretionin
denyi ng her request for indefinite alinony.[¥ She contends that
t he evi dence shows that there is now, and will be in the future, an
unconsci onabl e disparity in income between the parties and that
disparity will be acconpanied by a wide gap in the standard of
living between the parties. In support of this argunent, Ms. Kelly
points out that the Famly Law Article permts courts to award
indefinite alinmony upon a finding that “even after the party
seeking alinony will have made as nuch progress toward becom ng
sel f-supporting as can reasonably be expected, the respective
standard of living of the parties wll be wunconscionably
di sparate.” FL 8§ 11-106(c)(2). In making this argunent, Ms. Kelly
acknow edges that a chancellor’s finding of “unconscionable
disparity” is a question of fact, and an appellate court may not
reverse that factual finding unless it is clearly erroneous, citing
Maryl and Rul e 8-131(c) and Roginsky v. Blake-Roginsky, 129 M. App.

132, 143 (1999).

® Ms. Kelly made no specific request for rehabilitative alinobny. Nevertheless,
the chancellor could, if warranted by the evidence, award either rehabilitative or
i ndefinite alinony.
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Ms. Kelly also contends that the chancellor’s (inplied)
conclusion that there was no unconscionable disparity in the
i ncomes between the parties was based “upon an erroneous findi ng of
fact.” W believe there is nerit in these argunents.

On Page 1 of the opinion, the court said that M. Kelly's
salary “last year [2001] was $125,000 with a $89, 000 bonus.” The
only other time in the opinion where M. Kelly's salary is
nentioned is on Page 2, where the chancellor said, “The
[p]laintiff’s salary as a conputer analyst is now nore than tw ce
that of [d]efendant’s as a | andscaper.” The chancellor then said
that M. Kelly's salary “may well change as thirty (30) workers in
t he technol ogy departnent at Al ex. Brown, Inc., had been downsi zed

[and] [p]laintiff will not likely receive the $89, 000 bonus
he was awarded |ast year due to the poor state of the dot.com
i ndustry.”

As appellant points out, it was undi sputed that in 2001 M.
Brown’s i ncome was $305, 000 — not $214, 000 ($125,000 + $89,000) -
as the chancellor found in his witten opinion. M. Kelly's base
salary was $125,000 per year, and in addition, he received a
$180, 000 bonus in 2001. O that bonus, after paying taxes, M.
Kel Iy cl ai ned he received a net of $89, 000.* Thus, the chancell or,

inarriving at a 2001 i ncone figure, conbined a gross i nconme figure

“ It is unclear why appellee netted only $89,000 from his $180, 000 bonus. It
appears unlikely that he is in an over 50% tax bracket or that out of his $180, 000
bonus he paid a total of $91,000 in taxes. According to his 2000 i ncome tax return,
showi ng a $267, 005 total income, he paid $75,194 in federal taxes. Because he |lived
in Maryland, he paid another $20,005 in State taxes for a total of $95, 000. | f
appel | ee paid $95,000 in taxes on $267,000, one wonders why he would pay $91, 000
taxes on a $180, 000 bonus.

17



of $125,000 and coupled it with a net figure for the bonus. This
was unfair to Ms. Kelly because the annual inconme figure that he
used for her was her gross salary, i.e., $37,601. 29.

| f the chancell or had used the correct figures, the ratio of
earnings of M. Kelly when conpared to that of his ex-spouse woul d
be greater than eight to one. Wile the chancellor’s statenent
that the husband’s salary (excluding bonus) was now “nobre than
twice that of” Ms. Kelly’'sis literally true ($125,000 is nore than
twice as much as $37,601), the relative incones of the parties was
far greater than that. The | anguage used in the opinion gives us
no confidence that the court used the proper factual predicate in
denying indefinite alinony.

Appel | ee acknowl edges that the chancellor does say in his
witten opinion that M. Kelly's “salary |ast year was $125, 000
with a $89, 000 bonus.” Neverthel ess, appellee nmaintains that the
chancellor clearly understood that the $89,000 figure was a net
figure, not a gross figure. Appellee then proceeds to quote from
a portion of the transcript where this fact was pointed out to the

chancellor.® It is true that the transcript shows that at the tine

®* The relevant colloquy was between counsel for Ms. Kelly and the chancell or
viz.

Q. Where did the hundred and eighty thousand doll ar

bonus go?
A. Well, Uncle Sam gets over 40 percent of that.
Q  Okay.

A. So that goes there. The other, the other noney, as
identified, is the $89,000, and it’'s sitting in a bank
account.

(continued...)
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of the January 23, 2002, hearing the chancellor was told that the
$89, 000 bonus was a net bonus after paynent of taxes. But the
chancellor’s witten opinion was filed nore than ei ght weeks after
t he hearing. Considering what the chancellor said in witing, his
recol | ection of what he once understood evidently failed him

Due to the mistake by the court as to what M. Kelly’'s
earnings were in 2001, we are unable to accept appellee’ s argunent
that the denial of M. Kelly's request for indefinite alinony
shoul d be affirned. Al though the trial judge is accorded w de
di scretion in deciding whether to make an award of indefinite
alinony, if the basis for the denial is unsound, justice requires
the matter be reconsidered. Accordingly, upon remand the court
shoul d deci de what, if any, anpbunt of alinony should be awarded.

A question that is likely to recur upon remand i s whether the
judge who considers this matter should take into consideration
when deci di ng whet her al i nony shoul d be awarded, M. Kelly’s stated

intention to pay all future coll ege expenses of his sons. As noted

°C...continued)

Q. Well, the $89,000 was the net, was the net bonus
for the year — oh, okay.

THE COURT: I'm I'malittle confused on how nmuch noney
he was paid and — ‘cause |, | did, | did wite the figure
down. It was one hundred eighty thousand dol |l ar bonus; is
that, is that right?

MS. GRAY: That was what he indicated the bonus was,
yes, Your Honor.

THE COURT: Okay. And then the $89, 000 what is that?
MS. GRAY: He is, says is the net after tax.
A. That's the net after tax.

THE COURT: Okay. Now | understand.
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supra, the chancellor gave as one of his reasons for denying
indefinite alinmony M. Kelly’'s stated intention in this regard.
Ms. Kelly argues:

In essence, the trial court found that
Husband, in part, owed no duty of alinmony to
Wfe because of his wllingness to fund
college for the children when, in fact, the
actual costs of sane are nodest; there was no
evidence to suggest that the actual cost
differs significantly from the projected
costs; and the coll ege expense was funded by
the parties during the course of the marriage
by the creation of Uniform Gft to Mnors Act
accounts. Thus, the trial court found that
Husband could not pay alinony because his
current earnings would be used to pay coll ege
expenses when, in fact, Husband need not
utilize earnings to fund this pursuit, but
could utilize the funds saved by the parties
during the marriage and designated for that
pur pose.

This argunent, too, has nerit. At | east based upon the
evidence thus far produced, M. Kelly's intent to pay college
expenses was an i nproper ground for denial of indefinite alinony.
The ol der son had adequate funds to pay his own current ($250 per
nont h) col |l ege expenses. \Whether he will be able to pay future
col | ege expenses i s too specul ati ve because there was no i ndi cation
of how nmuch any college he mght attend will cost. As for David,
the parties’ younger son, there was no way for the chancellor to
predi ct whether he will even attend college. |If he does continue
hi s education after high school, he has $30,000 — in his own nane
— to pay for it. There was no basis to predict whether that sum

wll suffice.
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Anot her reason that remand i s necessary is that it is unclear
what the chancell or believed M. Kelly’'s earnings were likely to be
inthe future. This is inportant because the court gave as one of
its reasons for not giving indefinite alinony the fact that in the
future M. Kelly “mght well” not earn “nore than twi ce” what M.
Kel |y earns because thirty workers in the departnent he heads had
been “downsized.” W infer fromthis that the court neant that M.
Kelly mght |ose his job inasmuch as there was no indication that
M. Kelly was likely to have his base salary reduced. W agree
with Ms. Kelly's contention that it is unfair to deny indefinite
al i nrony based upon what coul d possi bly happen. As stated in Turner
v. Turner, 147 M. App. 350, 391 (2002);

To the extent that the court found that
appel l ant currently earns $175, 000 per year,
or even $200,000 a year, the finding was not
supported by the evidence. Anmong ot her
factors, the propriety of the annual alinony
award of $24,000 nust be neasured agai nst the

income appellee actually earns. See F. L.
8§ 11-106(b)(9).

(Enmphasi s added.)

At the tinme of trial, M. Kelly had a steady job. The issue
of whet her permanent alinony should be granted or denied should
have been based on present conditions. If M. Kelly' s incone
should be elimnated |ater because he |oses his job, the anount
and/or duration of alinony can be adjusted. See FL 11-107(b).

Currently, Ms. Kelly’s annual incone is only thirty percent of
M. Kelly's, even if he receives no bonus in the future. Upon

remand, when reconsi dering whet her indefinite alinony is warranted,
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the court shoul d consider what was said in Lee v. Lee, 148 Ml. App.
432, 448-49 (2002), viz:

I n ascendi ng order, Maryland cases have
found that the chancellor did not err in
granting indefinite alinony to a spouse whose
potential incone, when conpared to the non-
dependent spouse’s incone, bore the follow ng
percentage rel ationship: (1) 22. 7% - Blaine v.
Blaine, 97 M. App. 689, 708, 632 A 2d 191
(1993), aff’d, 336 M. 49, 646 A 2d 413
(1994); 25.3% - ware v. wWare, 131 M. App.
207, 230, 748 A.2d 1031 (2000); (3) 28% -
Tracey v. Tracey, 328 Ml. 380, 392-93, 614 A 2d
590 (1992); (4) 30% - Digges v. Digges, 126
Md. App. 361, 388, 730 A 2d 202 (1999);
(5) 34% - Kennedy v. Kennedy, 55 Md. App. 299,
307, 462 A 2d 1208 (1983); (6) 34.9% - Broseus
v. Broseus, 82 M. App. 183, 196-97, 570 A 2d
874 (1990); 35% — Bricker v. Bricker, 78 M.
App. 570, 576-77, 554 A. 32d 444 (1989); and
(8) 43% - cCaldwell v. Caldwell, 103 M. App
452, 464, 653 A 2d 994 (1995).

No case cited in Lee requires that indefinite alinony be
granted sinply because the dependent spouse is able to show that
his or her inconme is only thirty percent of that of the non-
dependent spouse. See, e.g., Doser v. Doser, 106 M. App. 329,
354-55 (1995). And, indefinite alinmony i s not necessarily required
sinply because there exists a gross disparity of income. But when
indefinite alinony is denied and such a disparity exists, it is
error to deny the request wthout explicitly discussing the
di sparity i ssue. Cf. Caccamise v. Caccamise, 130 Md. App. 505, 522
(2000) (remand required where the trial court failed to enunmerate

the factors that influenced an wunequal division of nmarital

property).
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Iv.
Appel I ant argues that the court erred in denying her request
for attorney’'s fees.
In Doser v. Doser, supra, We said:

The factors underlyi ng awards of ali nony,
nonetary award, and counsel fees are so
interrelated that, when a trial court
considers a claimfor any one of them it nust
wei gh the award of any other. M. Code Ann.,
Fam Law Art. 88 8-205(b)(9, 10), 11-
106(b) (11)(ii), and 11-110(c)(1) (1991 & Supp.
1995); see also, Strauss v. Strauss, 101 M.
App. 490, 511, 647 A.2d 818 (1994), cert.
denied, 337 M. 90, 651 A 2d 855 (1995);
Rogers v. Rogers, 80 M. App., 575, 588-89,
565 A.2d 361 (1989); Holston v. Holston, 58
Md. App. 308, 327, 473 A 2d 459, cert. denied,
300 M. 484, 479 A 2d 372 (1984).
Accordingly, when this Court vacates one such
award, we often vacate the renmining awards
for re-eval uation. See, e.g., Alston v.
Alston, 331 Md. 496, 509, 629 A 2d 70
(1993) (remandi ng alinmony issue upon reversa
of nonetary award); Randolph v. Randolph, 67
Ml.  App. 577, 589, 508 A 2d 996 (1986)
(vacating nonetary award in |ight of reversa
of counsel fees, and vacating alinony for
reconsideration in light of new nonetary
awar d) .

106 Md. App. at 335-36 n.1.

Because we are renmanding this case for a reconsideration of
the nmonetary award and the issue of whether alinony should be
ordered, we shall not decide the attorney’'s fee issue. Upon

remand, the trial judge should consider whether M. Kelly is
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entitled to contribution toward her attorney’s fees once a deci sion

as to the nonetary award and al i nony has been made.

JUDGMENT REVERSED;

CASE REMANDED FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION;

COSTS TO BE PAID BY APPELLEE.
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