REPORTED

IN THE
COURT OF SPECI AL APPEALS

OF MARYLAND

No. 652

Sept ember Term 2002

ANTHONY J. M LLER

STATE OF MARYLAND

Krauser,

Bar ber a,

Al pert, Paul E.

(Retired, specially assigned)

Opi ni on by Krauser, J.

Filed: May 29, 2003



Bal ti nore County police officers arrested appel | ant, Ant hony
J. Mller, in Baltimore City for a rape that occurred in
Balti nore County. The legality of that extra-territorial arrest
is the principal issue of this appeal. We are asked to
det erm ne whether, in crossing county boundaries, county police
were out of bounds - or whether, as the State contends, they
were nerely out of tine. In any event, they were not out of
luck: appellant was arrested in Baltinore City within a quarter
mle of the crime scene and within an hour and a half of the
crime.

Fol l owi ng his arrest, appell ant was convicted inthe Circuit
Court for Baltimre County of first degree rape and was
sentenced to life inprisonment. On appeal, he chall enges the
| awf ul ness of his arrest and the failure of the circuit court to
suppress the evidence that flowed fromit. O |esser nonent, he
accuses the circuit court of admtting “prejudicial evidence of
other crines” and permtting the State to nmake i nproper remarks
during cl osing argunent.

For the reasons that follow, we shall hold, as the circuit
court did, that appellant’s arrest was |awful under the
enmergency provision of § 2-102 of the Maryland Crim nal
Procedure Article. But, even if it was not, we conclude that
there are no statutory or constitutional grounds upon which to

suppress the evidence seized. Finding no nerit in any of the



ot her issues raised by appellant, we shall affirmthe judgment

of the circuit court.

Backgr ound

This case presents a farrago of facts. To avoid confusion,
one should keep in mnd that although appellant was, in this
case, convicted of the rape of a coll ege student, Rebecca D., on
t he canpus of Towson University, he was not arrested until two
and a half nonths after that attack and then it was not for the
rape of Rebecca but of a twelve-year-old girl on a street in
Balti nore County. Appellant’s arrest for that crinme occurred in
Baltimore City within an hour and a half of that attack. It was
the rape of the girl, not Rebecca, that resulted in the
retrieval of appellant’s DNA and his ultimate identification as
Rebecca’ s assail ant.

We begin our review of the events | eading up to appellant’s
arrest by recounting the circunstances surrounding the first of
the two assaults, the attack on Rebecca. On March 25, 2001, at
12: 25 a.m, Rebecca was wal king home after working late at a
restaurant. As she wal ked through the canpus of Towson
Uni versity to her apartnment building, she noticed a nan wal ki ng
behi nd her. M nutes |ater, he grabbed her from behind and

threatened to kill her if she screaned. He insisted that he had
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a needle with HHVin it. Rebecca believed he was arnmed with at
| east a knife.

The man then wrest| ed Rebecca to the ground and raped her.
Choking her, he told her that if she did not stop scream ng, he
would kill her. He then dunped the contents of her purse, took
her wallet, and fled in a “boxy, gold-colored sedan.” After he
| eft, Rebecca ran to her apartnment, a short di stance away. Wen
she got there, her roonmate called the police. Officer Cathleen
Dover of the Baltinmore County Police Departnent responded to the
call.

During her intervieww th the officer, Rebecca descri bed her
attacker as a dark-conpl ected, black male, with a shaved-head,*
approximately thirty years old, five foot nine inches tall, two
hundred pounds, and a “heavy build.” Later, at the Geater
Balti nore Medical Center, Rebecca underwent a physical
exam nati on. There, a sanple of her blood was taken, and
vagi nal swabs coll ect ed. The next day, on March 26, 2001,
Rebecca nmet with a police sketch artist, and he drew, with her
assi stance, a sketch of her assail ant.

Two and a half nonths |later, on June 7, 2001, a twel ve-year-

old girl was raped in Baltinmre County. Her attacker was

1 Rebecca initially described her attacker as bald, but | ater, when
questioned by a police officer, she clarified that he had a shaved head “but he
wasn't conpletely bald.”
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described as a black male, clean cut and sporting a nustache,
wearing a white shirt and black pants, and driving a maroon
Mercury with license plate nunmber HHE917. Wth that
information, Baltimre County police arrested appellant, who
mat ched t hat description, an hour and a half later in Baltinore
City.

The phot ograph taken of appellant follow ng his arrest was
| ater shown to the mnor victimas part of a photo array. From
that array, she was able to identify appellant as her attacker.
As a result of that identification, the police were able to
obtain a search warrant authorizing themto obtain a penile swab
and to collect a sanple of appellant’s blood from which they
extracted his DNA. Wien it is was found that his DNA nmatched
t he DNA of Rebecca’s assail ant, appellant was charged with that

of fense as wel | .

Suppressi on Hearing
Before trial, appellant noved to suppress “all testinony
regardi ng DNA testing and results.” At the suppression hearing,
Detective Wayne Jedlowski of +the Baltimre County Police
testified that, on June 7, 2001, Lieutenant Garleska, his
supervi sor, received information that a twel ve-year-old girl was

raped at 4:16 p.m that day on York Road in Baltinore County by
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a “clean cut” black male with a nustache, wearing black pants
and a white shirt. The detective was also given the license
pl ate number and a description of the vehicle in which the
suspect fled the scene of the crine.

The vehicle was described as a maroon Mercury with a
Maryl and |icense plate nunmber HHE917. A notor vehicle records
check revealed that the vehicle was registered to Venous
Charlotte Marie Johnson, a twenty-year-old woman, living at 346
East Bel vedere Avenue in Baltinmore City, about a quarter mle
away. At 5:00 p.m, approximately forty-five mnutes after the
rape occurred, the |ieutenant requested that Detective Jedl owski
and his partner, Detective Aiosa, conduct a surveillance at the
East Bel vedere Avenue address to determ ne whether “the suspect
vehicle was there and [to] wait at th[at] |ocation” to see if
the vehicle would show up. The detectives then drove to that
address in an unmarked car, but displayed badges around their
necks that identified them as police officers.

The detectives arrived at the East Bel vedere Avenue address
at 5:15 p.m Fifteen mnutes later, at 5:30 p.m, Detective
Ai osa saw a maroon Mercury with the license plate nunmber HHE917
approachi ng. As the vehicle passed the detectives, the officers
observed a cl ean-cut bl ack male driver, with short hair, wearing

a white dress shirt, and a femal e passenger in the front seat.
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The vehicl e passed them and the detectives followed. They | ost
sight of the vehicle but, within seconds, observed the vehicle
in a parking lot, its two occupants |ooking at the officers.
When the detectives drove into the lot, the Mercury pulled out
of the parking lot and then drove into an alley behind a group
of row houses, one of which bore the address of the Mercury’'s
owner, Venous Johnson.

At that point the detectives called the dispatcher for the
Baltinore City Police Departnent and requested backup. As the
vehicle traveled down the alley, the officers followed at a
di stance of about “a foot or two,” holding their police badges
up and nmotioning to the driver to pull over. He did not.
| gnoring their request, the driver of the Mercury, with the
detectives trailing behind, proceeded to do another |oop around
t he bl ock. Throughout the pursuit of the Mercury, the
detectives continued to update the dispatcher, hoping that a

Baltinore City or a Baltinmore County police car woul d respond.

Detective Jedl owski testified that, at one point, the
Mercury cane to a conplete stop and the driver’s side door
opened. The detectives were about to exit their vehicle when
the Mercury’ s door shut and it continued down the road. Wen a

mar ked Baltinore County police car arrived, the detectives
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radi oed the squad car to get behind the Mercury. It did, and
with its enmergency equi pnent activated, it began to foll ow the
Mer cury. Eventual ly, the Mercury stopped at an intersection
because of oncomng traffic. The detectives took that
opportunity to block the suspect’s Mercury with their vehicle
and arrested appell ant.

A photograph was taken of appellant follow ng his arrest,
which was | ater placed in a photo array. That array was shown
to the twelve-year-old rape victim who thereupon identified
appel l ant, from his photograph, as her attacker. As a result of
that identification, the State obtained a search warrant
authorizing it to performa penile swab and collect a sanple of
appellant’s bl ood to obtain his DNA.

Denying appellant’s nmotion to suppress, the circuit court
first found that County police had probable cause to arrest
appellant. The court observed that, at the tine of his arrest,
appel lant was driving the car identified as having been used by
the suspected rapist to flee the crime scene only an hour and a
half earlier; that he matched the description of the suspect;
and that he had taken evasive action when police attenpted to
stop his vehicle. It further found that County police had
authority to make the arrest within the City boundaries under 8§

2-102 of the Maryland Crim nal Procedure Article, as they were
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confronted by an energency when they came upon a man matching
the description of a rapist and driving a car identical to the
one driven by the rapist as he fled the scene. The court
poi nted out that the detectives did not know the status of the
woman who was in the car with appellant and stressed that a
rapi st on the |oose posed a danger to society at |arge. |t
concl uded “that even absent the probable cause and absent the
statutory authority, case |l aw woul d [ have] still permt[ted] the
use of [appellant’s] photograph” to obtain a search warrant to

coll ect a sanple of appellant’s DNA.

l.

Appel | ant contends that the trial court erred in failing to
grant his nmotion to suppress the fruits of the arrest,
specifically his photograph and his DNA. He argues that the
Bal ti nore County police had no | egal authority to arrest himin
Baltinore City, as the police were not engaging in fresh pursuit
of a suspected felon, under 8 2-301 of the Maryland Cri m nal
Procedure Article, at the time of his arrest. That section
provides that a “law enforcenent officer may engage in fresh
pursuit of a person who . . . has conmtted or is reasonably
believed by the law enforcenment officer to have commtted a

felony in the jurisdiction in which the | aw enforcenent officer
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has the power of arrest.” Md. Code (2001, 2002 Supp.) 8§ 2-
301(c)(1) of the Crim Pro. Art. Therefore, according to
appellant, his “arrest was illegal and any fruits of that
illegal arrest should have been suppressed as the ‘fruit of the
poi son[ ous] tree’” under Wong Sun v. United States, 371 U S. 471
(1963).

I n making that argunment, appellant erects a “straw man:”
That is to say, he m srepresents the circuit court’s hol ding and
then confutes it. “Fresh pursuit” was not the basis of the
circuit court’s decision. In fact, neither fresh pursuit nor
t he statute authorizing it, 8 2-301(c)(1), was even nentioned by
the circuit court in denying appellant’s notion to suppress. It
uphel d appellant’s arrest based on an entirely different
provi sion of Maryland | aw 8§ 2-102 of the Maryland Crim nal
Procedure Article. That section provides, in part, that “a
police officer may nmake arrests, conduct investigations, and
otherwise enforce the laws of the State . . . wthout
l[imtations as to jurisdiction” when:

(i) 1. t he o po!ice _ of ficer _ _is
participating in a j oi nt
investigation with officials from
another State, federal, or |ocal
| aw enforcenment unit, at |east one

of which has l|ocal jurisdiction;

2. the police officer is rendering
assi st ance to anot her police
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of ficer;

3. the police officer is acting at
the request of a police officer or
State Police officer; or

4. an energency exists; and
(ii) the police officer is acting in
accor dance with regul ati ons

adopted by the police officer’s
enpl oying unit to carry out this
section.[?]
Md. Code (2001, 2002 Supp.) 8§ 2-102(b)(3) of the Crim Pro. Art.
(enphasi s added).

An “enmergency” is defined in 8 2-101(b) as “a sudden or
unexpect ed happeni ng or an unf or eseen conbi nati on of
circunstances that calls for immediate action to protect the
heal th, safety, welfare, or property of a person from actual or
t hreatened harmor froman unlawful act.” M. Code (2001, 2002
Supp.) 8 2-101(b) of the Crim Pro. Art. The circuit court
found, and we agree, that an “energency” justified appellant’s
arrest.

County police received information that a twelve-year-old
girl had been raped on York Road in Baltinmre County at

approximately 4:16 p.m that day. They received a detail ed

description of the purported rapist and a description of the car

2 There is apparently no dispute that the police were “acting in accordance
with regulations adopted by” their “enploying wunit,” as this issue was never
rai sed by either party.
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in which he had been seen |eaving the scene of the crine. |t
was a maroon Mercury with license plate nunmber HHE917. A
vehicle registration records check revealed that the car was
registered to Venous Charlotte Marie Johnson at 346 East
Bel vedere Avenue in Baltinore City. That address is only a
quarter mle fromwhere the rape occurred.

At 5:00 p.m, only forty-four mnutes after the attack, the
detectives went to Ms. Johnson’s residence, as instructed by
their superior, to determ ne whether “the suspect vehicle was
there and [to] wait at the |location” to see if the vehicle would
show up. Fifteen mnutes later, at 5:15 p.m the detectives
arrived at East Belvedere Avenue, and, about fifteen m nutes
after that, they saw a maroon Mercury with the |icense plate
nunmber HHE917 approachi ng. The detectives observed that the
mal e driver was wearing a white dress shirt and had short, clean
cut hair, which fit the description of the rapist. They also
noticed that a fenmale was in the passenger seat next to him

The detectives had reason to believe, as the circuit court
found, that an emergency situation existed. The registration
address of the vehicle appellant was seen driving, as he left
the scene of the crime, was for an address only a quarter mle
away.

The detectives therefore had reason to believe that a
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dangerous and violent felon, who had just raped a twel ve-year-
old girl, mght be only a short distance from where they were.
Mor eover, the vehicle was registered, not to a nale, but to a
femal e, which of course raised questions as to her safety.
Attenpting to intercept a mal efactor, the officers drove over to
the registration address. Shortly after they arrived at that
address, they spotted the suspect vehicle and the man driving
the vehicle fit the description of the rapist. | nside the car
was an unknown female, who nmay or nmay not have then been in
danger. Under these circunstances, it was inperative to act
quickly to protect the public, and possibly the fenale
passenger, from a violent sexual predator. As this Court
observed in Swain v. State, 50 wMd. App. 29, 41 (1981), “[t]he
greater the danger to the public safety, the nore inportant it
is to apprehend the suspect quickly.”

Not only did appellant fit the description of the twelve-
year-old girl’s assailant, but he was driving a vehicle that
mat ched the description of her attacker’s car down to its
license plate nunber. Di sregarding every effort by the
detectives to induce himto pull over, appellant stopped only
when the officers blocked his path. The decision of the
detectives to make an extra-territorial arrest of appell ant was

justified by the pressing urgency of the situation. The
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circumstances of that apprehension constituted an emergency
under 8 2-101 and thus the detectives had the necessary
statutory authority to investigate and arrest appellant in
Baltimore City.

But even if the officers did not have authority under § 2-
102 of the Maryland Crimnal Procedure Article to arrest
appellant, the court had no | egal basis upon which to suppress
t he evi dence obtained fromthat arrest. Maryland does not have
an i ndependent exclusionary rule, Howell v. State, 60 M. App.

463, 466 (1984), nor does 8 2-102 create one.

That section does not require the suppression of any

evi dence obtained in violation of it. And we cannot supply what

the | egislature has omtted, without, in the words of Justice
Felix Frankfurter, “add[ing] a colonial wing to a gothic
cathedral.” Interstate Comrerce Commin v. J-T Transp. Co., 368
U.S. 81, 115 (1961)(di ssenting opinion). I ndeed, 8§ 2-102 was

i ntended not to control or limt police activity, but to enhance
and expand it. Its purpose, as stated in the |legislative
summary of its senate progenitor, was to “foster greater
efficiency and cooperation anong |aw enforcement officers in
fighting crime on a nulti-jurisdictional I|evel.” Limted
Extrajurisdictional Authority for Police O ficers, 1993 Leg.

(Md. 1993) (summary of S.B. 344). We therefore conclude that §
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2-102 does not require, by either its terns or its history, the
suppressi on of evidence as a sanction for the failure to conply
with its provisions.

Nor is there any constitutional basis for suppressing
appel l ant’ s photograph and DNA, as there is no constitutional
right at issue here. It hardly needs to be stated that
appellant has no constitutional right to be arrested by the
police of a particular jurisdiction.

And finally, even if County police had unlawfully arrested
appel l ant, the Fourth Amendnent does not necessarily require the
suppression of any and all evidence seized pursuant to that
arrest, as fruit of the poisonous tree. Not all evidence, the
Suprenme Court has observed, is “‘fruit of the poisonous tree’
sinply because it would not have conme to |light but for the
illegal actions of the police.” Whng Sun v. United States, 371
U.S. at 488. The appropriate question, the Court instructed, is
“whet her, granting establishnment of the primary illegality, the

evi dence to which instant objection is made has been come at by

exploitation of that illegality or instead by nmeans sufficiently
di stingui shable to be purged of the primary taint.” 1d. at 487-
88 (citation and internal quotation omtted). | ndeed, where

“t he connection between the | awm ess conduct of the police and

t he di scovery of the chall enged evi dence” is so attenuated as to
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di ssipate the taint, such evidence is adni ssible. ld. at 487.
See al so Nardone v. United States, 308 U. S. 338, 341 (1939).

Citing that | anguage, this Court held, in Robinsonv. State,
53 Md. App. 297 (1982), that a routine booking photograph coul d
be used to identify Robinson both in and out of court, even
t hough it had been taken as a result of an unlawful arrest for
anot her offense. In other words, the connection between that
phot ogr aphi ¢ event and the unrel ated charges for which Robi nson
now stood accused was so attenuated that it rendered the
phot ographi ¢ evi dence untainted by whatever illegality may have
previ ously occurred.

| n Robi nson, two nen robbed an autonotive noving center and
two of its enployees on April 18, 1981. 1d. at 298. Two weeks
| ater, on May 5, 1981, Robinson was arrested in connection with
another crimnal offense and his photograph was subsequently
taken pursuant to that arrest. | d. One nmonth |ater, that
phot ograph was shown, as part of a photo array, to the two
enpl oyees of the April robbery. | d. One of them was
consequently able to identify Robinson as the robber, and
Robi nson was arrested. [Id.

Prior to trial, Robinson noved to suppress the photograph
taken from the May 5th arrest on the ground that he was
illegally arrested, and, as a consequence, the photograph was
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the tainted fruit of that arrest. Robi nson, at 307. The

circuit court disagreed. It prohibited Robinson frominquiring
into the circunstances of the May 5th arrest to determne its
legality and then denied his notion to suppress. |1d.

Foll owi ng his conviction for robbery, Robinson noted an
appeal, arguing that he was entitled to inquire into the
validity of the May 5th arrest at the suppression hearing
Robi nson, at 308. He reasoned that, “if [the May 5th] arrest
was unlawful, the photograph taken of him would be subject to
suppression as tainted fruit froma poisonous tree.” 1d.

Affirm ng the denial of Robinson’s notion, Judge W/ ner,
speaking for this Court, stated that “[w] hether appellant’s
warrantless arrest on May 5 was legal or illegal, it had
absolutely nothing whatever to do with [the pending] case.”
Robi nson, at 310. There was no evi dence, or even a suggesti on,
we pointed out, that Robinson had been “arrested (or
phot ographed) as a pretext for gathering evidence” for that
case. I d. Quoting People v. Mlnnis, 494 P.2d 690 (Cal.),
(1972), we explained that if a court were “[t]o hold that al
such pictures resulting fromillegal arrests are inadni ssible
forever because they are ‘fruits of the poisonous tree'” it
“would in effect be giving a crime insurance policy in

perpetuity to all persons once illegally arrested.” Robinson,
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at 311 (internal quotations omtted)(quoting MIlnnis, 494 P.2d

at 693).
Al t hough, as Mclnnis pointed out, “it could be urged that
but for the old illegal arrest the crimnal would not have been

identified,” we agreed with the conclusion of the Mclnnis court
that this “but for” relationship is “insufficient” to render
such a phot ograph i nadm ssible, since its subsequent use in the
prosecution of an entirely different offense did not constitute
an exploitation of the original illegal arrest. Robi nson, at
311 (internal quotations omtted)(quoting MIlnnis, 494 P.2d at
693) .

We concluded, in Robinson, that, in order to suppress a
routi ne booki ng phot ograph taken as a consequence of an il |l egal
arrest, Robinson nust present “evidence (or a reasonably firm

and detailed proffer of evidence) tending to show that

appellant’s May 5 arrest was not only illegal but was nerely a
pretext for a general exploratory search . . . or for gathering
evidence in [the pending] case.” Robi nson, at 312.

Accordingly, we held that “the legality or illegality of the My
5 arrest, standing alone, was quite irrelevant to the
suppression issue,” and the court did not err in foreclosing an
inquiry intoit. Id. at 312-13.

In this case, appellant was arrested for the rape of a
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twel ve-year-old girl on June 7th, the very day that the rape
occurred. A photograph was taken of appellant, as part of the
booki ng process, and that photograph was |ater shown to the
m nor victimas part of a photo array. She was able to identify
appellant as her attacker and, as a result of that
identification, the police were able to obtain a search warrant,
authorizing themto obtain a penile swab and to extract a sanple
of appellant’s blood for the purpose of procuring appellant’s
DNA. The DNA coll ected from appellant nmatched the DNA found on
Rebecca’ s vagi nal swabs.

This case presents facts that in all material respects are
the sane as those presented by the Robinson case: Appellant was
identified as a result of a routine booking photograph taken of
himin a different case; appellant chall enged the adm ssibility
of that photograph on the ground that it was a consequence of an
illegal arrest; and appellant never clained that his arrest was
“merely a pretext for a general exploratory search . . . or for
gat hering evidence in [the pending] case.” Consequently, as in
Robi nson, the photograph taken of appellant was not tainted by
either the unrelated arrest or by any “exploitation” of that
arrest. Robi nson, at 311-12 (i nternal quot ati ons
omtted)(quoting Mlnnis, 494 P.2d at 693). Ther ef or e,

consistent with that case, we shall affirmthe circuit court’s
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denial of appellant’s nmotion to suppress any evidence that
flowed from the arrest at issue, including appellant’s DNA
| ndeed, if the photograph was adni ssi bl e evidence - and we have
held that it was on three separate grounds - it could hardly be
argued that it did not provide a |awful basis for the search

warrant to procure appellant’s DNA, which foll owed.

1.

Appel | ant contends that the trial court erred in permtting
the State, on rebuttal, to “comment on the non-production of
wi tnesses by the defense,” which, according to appellant,
“anmpunt[ed] to an inproper shift in the burden of proof to the
def endant .” It then conpounded its initial error, appellant
claims, by denying his request for a curative instruction.

Prelimnarily, we note that cl osing argunent is a robust
forensic forum wherein its practitioners are afforded a w de
range for expression.’” Clarke v. State, 97 MI. App. 425, 431
(1993) (quoting Davis v. State, 93 M. App. 89, 124 (1992),
aff'd, 333 M. 27 (1993)). “There are no hard-and-fast
l[imtations within which the argunment of earnest counsel nust be
confined —no wel |l -defi ned bounds beyond which the el oquence of

an advocate shall not soar. . . . He may indulge in oratorica

conceit or flourish and in illustrations and netaphorical
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allusions.” WIlhelmv. State, 272 Ml. 404, 413 (1974). |ndeed,

very few convictions would stand, as the Court of Appeals
observed, if every remark nmade by counsel in the heat of
argunment, though untethered to the evidence, was ground for
reversal. 1d. at 414.

But the boundaries of appropriate argunent are not
[imtless. WIlson v. State, 148 M. App. 601, 654 (2002).
Det er mi ni ng when those boundari es have been crossed is the task
of the trial judge. And that determnation shall stand on
appeal unless, in naking that determ nation, “there has been an
abuse of discretion by the trial judge of a character likely to
have injured the conplaining party.” WIlhelm 272 M. at 413.

I n cl osi ng argunent, defense counsel chal |l enged the strength
of the State’s case by calling into question the State’'s
contentions that the assault at issue constituted first degree
rape; that the DNA identification of appellant was reliable; and
that the cuts and abrasions to the victim s vaginal area were
consistent with rape. Defense counsel stated, in part:

Now, the statenent about the needle full of
HI V, she renenbered that being said but she

couldn’t really recall whether she believed
it at the tinme because in retrospect it

seenmed, | think her exact word was silly,
because it was not a credible threat at the
tinme. She never saw a needle, he never

produced a needl e.
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* % %

She said his hand was around her neck, and
t he el ement s of first degr ee rape,

particularly one t hat i nvol ves
strangul ation, that you have to consider
di sfigurement or other serious injury,

doesn’t say choking because choking is a
very broad term that we use when we cough.
It can nmean just having a slight obstruction
of the throat.

She testified that she spoke to her
att acker. She said things to him why are
you doing this, you Kknow, <can you do
sonet hing el se instead of this? Can | have

my things back? Cbvi ously she was
breathing. There' s no evidence that she had
been forced - the air had been stopped

conpletely, and there is no evidence at all
t hat whatever the injuries that occurred to
her neck, if, in fact, that’'s what they
were, were caused by the attack because
nobody asked her did you have those red
mar ks before.

* % %

She testified, that’'s Rebecca, testified
that she believed he ejaculated and she
bel i eved that can cause, a l|ogical reason,
which is the intercourse stopped. There was
no body fluid found at the scene. There was
no, no evidence about any bl oody [sic body]
fluids anywhere el se except her body, which
is where they got the vagi nal swabs.

* % %

[ The sexual assault forensic exan ner] cane,
she got on the stand and she said that there
was nultiple abrasions, tears and cuts in
the area of the vagina, the genital area of
[ Rebeccal] without any qualification as to
what that neans, and for people that have
never been a [sexual assault forensic
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exam ner] or never been a trial attorney or
never, for whatever reason have never been
exposed to that kind of stuff, that may

sound |ike there was this severe injury
existed in that area. In other words,
severe injury that may not be curable or may
| ead to per manent di sfi gurenment or
i npairnent. | spent probably nore tinme than

| shoul d have arguing with the witness about
ot her potential ways to get those injuries
because — and also to show that they re not
even visible by the naked eye for the most
part. What she saw was redness and swel |l ing
and she said | think ny recollection is two
injuries were visible to her naked eye and
they were literally, you know, very m nor
abr asi ons.

Now, |’ m not saying that because |I’'m trying
to mnimze the trauma of rape. That’'s not
at all what that, what that evidence or what
| was trying to get as evidence had to do
with. It had to do with whether or not that
woul d neet the criteria for serious physical
injury as it pertains to first degree rape.
And | had a hard tinme getting it because |
think I did, which is that there are other
causes for it. She did not rule them out.

She didn’t even ask any questions about the
possibility, and there was reason to believe
that there may have been other objects or
what ever that may have conme into contact,
and what | nean is the fact that [Rebecca]
had been menstruating recently.

* % %

In terms of the DNA, | know that to hear
sonething is a one in a 5.8 quadrillion
chance or a one quad - quintillion chance,

as the case may be, is al nbst inconceivable.
It sounds |i ke absolute proof. However, she
said herself that the way that they get
those statistics is by a sample of two
hundred peopl e from each popul ati on.
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In response to those remarks, the prosecutor stated,

rebutt al

* % %

Al right, when you take two hundred people
who are reporting t hat t hey are
African/ Aneri can and two hundred peopl e t hat
are reporting they re Caucasian and then
maki ng extrapol ati ons fromthose popul ati ons
you are already corrupting science because
you are already accepting a subjective view
of one’'s identity. The fact is nost of us
don’t even really know who has been in our
fam |y a coupl e of generations back. Beyond
that, there’s the problem that there s been
absolutely no collection systematically and
extrapol ation of statistics of any other
et hni ¢ group.

Ladi es and gentl enen, when you cone into a

courtroom it’'s about evidence. It’s not
about smoke and mrrors. It’s about
evi dence and what you saw in this courtroom
what you heard. On the one hand, you are

being told I’ mnot challenging the rape, yet
you heard at length cross exam nation of
[the sexual assault forensic exam ner] about
t anpons, aggressive sex, douching causing
injury to a vagina. That would be an
expl anati on, not rape, to explain why those
injuries were on Rebecca.

You know what, what would have been
evi dence, ask Rebecca. Do you recall, were
you using tanpons? That was specifically
not done because it’s not a question of
evidence. |It’s a question of clouding your
judgment, diverting you from the, from the
evidence in this case.

No ej acul ate at the scene. My God, it was
found in her vagina. What concei vabl e,
concei vabl e reason could that be brought up
but to cloud your judgnent, divert you from
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t he evi dence. Smoke and mrrors.

The action of choking isn't strangul ation.
Ladies and gentlenen, the |aw doesn't
require you to die for rape. If you are
threatened with death, that is sufficient
for a first degree rape.

The DNA evidence in this case had been

uncont r adi ct ed. It’s been suggested there
is something wong with the statistics. Two
hundred isn’t enough pool. Well, let’s go
back to the evidence. |If there was evidence
that there was a problemw th the statistics
you would have heard it. If there was

evidence that there was a problem with the
DNA test performed in this case, you would
have heard it. There is no evidence. |It’'s
snoke and mrrors to divert you from the
only conclusion that you can reach.
Fourteen points, excuse nme, it’'s thirteen,
thirteen points matched the Defendant at
each and every | ocation.

There is absolutely no contact between this
victim and that Defendant except for one
night on a rape. That is the only way his
DNA can get in her body. The statistica
probability is overwhel m ng. It is beyond
t he popul ation of the world. It is a match.
It was him Find himaguilty.

After the State’s rebuttal, defense counsel asked perm ssi on
to approach the bench. Perm ssion was granted and the court and

counsel engaged in the follow ng exchange:

[ DEFENSE

COUNSEL] : .. . | didn’t object
duri ng her rebutt al
ar gunment about , you
know, there’s no

evi dence produced that
there was a problemw th
t he DNA or separate test
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THE COURT

[ DEFENSE
COUNSEL] :

THE COURT

[ DEFENSE
COUNSEL] :

THE COURT

[ DEFENSE
COUNSEL] :

and things. | think

t hat | eads to t he
inference that | had a
duty to put on that
evi dence or | had a

burden to show —

Your problem was you had
nothing to work with, and you
tried to work wth nothing
and she [the prosecutor]
pointed it out. It’s that

si npl e.

Don’t you think that
woul d | ead to an
inference that | should
have pr oduced nor e
evi dence?

No. "1l tell you what |11
do, when they're gone, 1°'1]I
tell you, you did a good job
with nothing, so when you get
post convicted they wll be
able to see.

You're not telling them
t hat before verdict?

No. You did. This is a very
difficult case for you and
the evidence is pretty clear
that Ms. Coffin just said his
sperm was in her body, how
did it get there. You know,
when you distill this case to
its comon denom nat or,
that’s it. So -

| was probably - | was
just asking whether or
not you t hought a

-25-



curative instruction
about t he Def endant
didnt have a duty to
produce nore evidence.
| nmean, they can stil
make what ever inferences
they are entitled to.

THE COURT: No. You can object to nme not
doing it, but I’ mnot.
[ DEFENSE
COUNSEL] : | just want to put the
request on the record.
That’s all. Thanks.

In Wlson v. State, 148 Md. App. 601 (2002), we consi dered
whet her the prosecution’s closing remarks concerning the
def ense’ s non-producti on of witnesses and evi dence were i nproper
and nmerited a mstrial. There, the prosecutor stated:

Now, you heard fromthe judge’s instructions
that the [defendants are] <claimng that
Alvin Thomas was involved in this sonehow,
that he was part and parcel of it, that he
got together with [defendants] and said,
“Hey, let’s go over to the house and rob ny
relatives and kick the door in.” That’ s
what they' re saying. Did you hear that from
any of these w tnesses? No. Did you hear
that in any of the statenents that were made
by [defendants] to any of these w tnesses?
No. Do you see that reflected in any of the
writings that came into evidence from Fish
[ McCoy] ? No. Why not? Because we're at
trial and [defendants have] to do sonet hi ng.

ld. at 652. Objecting to these coments, defense counsel argued
that they shifted the burden of proof to the defendants. “We

don’t have any obligation to produce anyone,” defense counse
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declared. 1d. Nonetheless, that objection was overruled. 1d.

During rebuttal, the prosecutor then stated:

Ronal d McNeil, folKks. Here he is. Do you
think [defendants] really wanted to hear
from Ronald McNeil? This way they get to

say, well, you know, all these wonderful
nasty things about M. MNeil wthout M.
McNei |l ever being here. So here he is.

He’ s right here.

[ Def endants] said we could have called

McNeil, we could have called Collins, we
could have called Tweaky M| spaw, we could
have called Judy Berlin - another week of
trial. [ Def endants] probably could have

called Lisa Mles (phonetic) and Lisa
Mles'[s] whole famly to put them on at
| east on Fish’s [ McCoy] case -

Wl son, at 653. Def ense counsel objected again and that
obj ection was also overruled. Id.

On appeal, the defendants renewed their argunent that the
prosecutor’s coments shifted the burden of production of
evidence from the State to the defense. WIson, at 654. We
di sagreed and held that “the State’ s closing argunment did not
shift the burden of persuasion” to the defendants, pointing out
that “[t]he case was not a close one and the evidence wei ghed
heavily in the State's favor;” that the w tness, upon whose
failure to testify the State comented, “was not central to the
case;” and that the State’ s rebuttal coments were “nmerely in

response to [defendants’] cl osing argunents” and were therefore
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proper. 1d. at 655.

As in Wlson, here, the State’'s rebuttal argunment did not
i mperm ssibly shift the burden of production of evidence to the
def ense. It was only responding to issues raised by defense
counsel in closing argunent. See Degren v. State, 352 M. 400,
431  (1999) (“This Cour t has held that, under certain
circunmstances, a prosecutor’s argument during rebuttal and in
response to coments nmade by the defense during its closing are
proper.”); Booze v. State, 111 Md. App. 208, 224 (1996) (hol di ng
t hat defense counsel “opened the door” to the State’'s rebuttal
remar ks when defense counsel raised the issue in his closing
argunent); Blackwell v. State, 278 M. 466, 481 (1976) (hol di ng
that the prosecutor was entitled to respond to defense counsel’s
remar ks about cel ebrated crimnals that received |ife sentences,
rather than the death penalty).

Mor eover, like WIlson, this was not a cl ose case. The State
present ed overwhel m ng evi dence t hat appellant had conmtted t he
rape. He fit the description of the assailant and the conposite
sketch prepared by a police sketch artist with the victims
assi st ance. Even nore inportant, the DNA evidence taken from
the victim s vagi nal swabs confirmed his identification. In the
words of the trial court, defense counsel “did a good job wth

not hi ng.” Nor do we believe, given the broad discretion
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afforded trial courts in making such determ nations, that the
trial court abused its discretion in denying petitioner’s

request for a curative instruction, as none was necessary.

L1l

Appel l ant contends that the trial court erred when it
permtted Detective Robert Caskey, who obtained blood sanples
fromappell ant pursuant to a search warrant, to testify that he
was presently working with the “child sex abuse division” and
further erred by denying appellant’s request for a curative
instruction. The “resulting prejudice,” appellant clainms, “was
sufficiently serious to justify the granting of a mstrial.”

At issue here is the follow ng testinony:

(THE CLERK): For the record, state your
full name and spell your | ast

nane.

[ DETECTI VE

CASKEY] : Detecti ve Robert Caskey, C-A-
S-K-E-Y.

[ THE STATE]: Your current position?

[ DETECTI VE
CASKEY] : Chil d sex abuse divi sion.

[ THE STATE] : For Baltimore County Police?

[ DETECTI VE
CASKEY] : Yes, |'msorry.

The trial court then asked counsel to approach the bench and
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t he follow ng exchange occurred:

[ DEFENSE
COUNSEL] :

THE COURT

[ THE STATE] :

[ DEFENSE
COUNSEL] :

THE COURT:
[ DEFENSE

COUNSEL] :

THE COURT

[ THE STATE] :

[ DEFENSE
COUNSEL] :

| know that the State has

made no nention of the

ot her case, but | would

be asking for a curative

instruction about t he

child sex abuse.
Did you talk to him about
t hat ?

Gosh, yes, sir. At |ength.

It’s just it’s the child
sex abuse divi sion.

| know.

And | would just like a
curative instruction.

But the other case, | mean,
he’s not going to go into
t hat .

He gets the first blood sanple
as a result of this case. M
guestion to himis: | direct
your attention to June 8th.
Did there cone a time when you
obtai ned a search-and-sei zure
warrant and obtained blood?
No, nothing about why. Then
she questions him That’'s it.
Ch, and identify t he
Def endant .

| am concerned about her
guestioning, that she be
very careful about that.

| am concerned about the
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i nfl uence that creates
when he says “child sex
abuse”.

THE COURT: There’ s nothing I can do about
that. That’'s where he’s from

[ THE STATE] : | don’t care if you give an
i nstruction. But it seens to
me it woul d draw nor e
attention. You don’t want
that, you really don’t. Let’s
| eave that al one.

[ DEFENSE
COUNSEL] : Al'l right then.
THE COURT: The thing for you to do is get

hi m out of here.

[ THE STATE]: Right.

[ DEFENSE
COUNSEL] : Thanks.
Al t hough appellant’s counsel requested a curative

instruction, when that request was denied, she did not request
amstrial. Consequently, her claimthat the trial court should
have granted her a mstrial was not preserved for appellate
revi ew. Preservation of an issue for appellate review is
governed by Maryland Rule 8-131(a), which states in pertinent
part: “Odinarily, the appellate court will not decide any
ot her issue unless it plainly appears by the record to have been

raised in or decide by the trial court. . . .” See Bates v.

State, 127 Ml. App. 678 (1999).
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Even if this issue had been preserved, it is without nerit.
Specifically, appellant clainms that Detective Caskey’'s testinony
that he was presently working in the child sex abuse division
anounted to “other crines” evidence inplicating appellant in
ot her sexual crines and that the trial court therefore erred in
denying his request for a curative instruction.

Maryl and Rul e 5-404(b) defines “other crinmes” evidence as:

Evi dence of other crines, wongs, or acts is
not adm ssible to prove the character of a
person in order to show action in conformty
therew th. It may, however, be adm ssible
for other purposes, such as proof of notive,
opportunity, intent, preparation, conmmon
scheme or plan, know edge, identity, or
absence of m stake or accident.
In other words, “[e]vidence of prior crimnal acts nmay not be

i ntroduced to prove guilt of the offense for which the def endant
isontrial.” Statev. Terry, 332 Ml. 329, 334 (1993); see also
Behrel v. State, 2003 Md. App. LEXI S 60.

In this case, Detective Caskey was testifying as to his
present enploynent, nore than two years after the rape at issue.
This enploynment informtion was not intended to suggest that
appel l ant was involved in any other sex crines. Nor did it.
| ndeed, the State never argued or even suggested, either
expressly or inpliedly, that appellant was i nvol ved i n ot her sex

crimes or was prone to commt such of fenses. Detective Caskey’'s
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identification of his enploynment position sinply does not

constitute evidence of a crimnal propensity.

JUDGVENT AFFI RVED.
COSTS TO BE PAI D BY APPELLANT.

Concurring Opinion by Alpert, Paul E.

| concur in the result only.
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