Privileged Documents- Screening Mechanism- The screening by
menbers of the State’'s Attorney’s O fice of information,
including “privil eged” docunents renoved from appellant’s hone
pursuant to a search warrant, did not nandate the automatic
disqualification of the entire State’s Attorney’s Ofice in the
prosecution of appellant for nurder when there is no evidence of
prosecutorial m sconduct.

Even assum ng that “privileged” docunents, inadvertently, were
di scl osed to the attorneys prosecuting the case, the appropriate
remedy would be to bar the State fromusing the material inits
prosecution of appellant, not to disqualify the entire Ofice of
the State’s Attorney from prosecuting the case.

Attorney-Client Privilege- There is a distinction between the
ethical rules that govern confidentiality and the evidentiary
rule of attorney-client privilege.

The attorney-client privilege is an evidentiary rule that governs
di scl osure of information by compulsion of law. Rule 1.6 of the
Maryl and Rul es OF Professional Conduct govern all other

situati ons.

Because the attorney-client privilege shields val uabl e
information fromthe fact finder, it is narromy construed by the
courts.
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Appel I ant, El sa Newran, was convicted in a jury trial before
the Circuit Court for Mntgonmery County, (Rupp, J., presiding) of
conspiracy to conmt nurder in the first degree, attenpted rurder
in the first degree, first degree assault, first degree burglary,
and use of a handgun in the conm ssion of a felony or crine of
vi ol ence. She was sentenced to a total of twenty vyears
i ncarceration. Appellant filed a tinmely appeal in this Court
al l eging a panoply of errors.

Perceiving no reversible error, we affirmthe conviction.

Issues

Appel | ant presents eight questions of varying degrees of
validity for our review

1. Did the trial court err in denying appellant’s
notion to order the disqualification of the
Mont gonery County State’s Attorney’'s Ofice for
violations of the attorney-client privilege?

2. Did the trial court err in allow ng appellant’s
donmestic relations attorney to testify about
confidential attorney-client comuni cations?

3. Did the trial court err in denying appellant’s
requested vior dire concerning the potential
bi as of nmenbers of the jury panel ?

4, Did the trial court err in denying appellant’s
notion for a mstrial upon the State’s eliciting
testimony about appellant’s exercise of her

constitutional rights to counsel?

5. Did the court err in allowng the State to
i ntroduce evidence in its case in chief?

A. Characterizations of M. Newran and her

relationship with Ms. Landry.
B. Evi dence of an unrelated fraud allegedly
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comm tted by appellant and Ms. Landry.

C Testinony about the credibility of child
abuse all egations agai nst appellant’s ex-
husband and in limting appellant’s ability
to cross-exam ne that opinion.

D. Testinmony about the conveyance of funds
between Ms. Newman and Ms. Landry during
t he di vorce proceedings.

6. Did the trial court err in denying appellant’s
requested instructions regarding the law of
sel f - def ense?

7. Was the evi dence sufficient to convict appel |l ant
of any count?

8. Did the trial court err in denying appellant’s
notion for a newtrial

FACTS AND PROCEEDINGS

After a six-day jury trial, appellant was found guilty of a
nunber of charges arising from the attack on appellant’s ex-
husband, Arlen Slobodow, by her best friend, Mirgery Landry.?
During the trial, the State proved to the jury' s satisfaction that
appellant and Landry conspired to kill Slobodow because they
beli eved he was sexually abusing the couple’s two sons, Lars and
Her bi e.

The State’s theory of the case was that appellant and Landry
had grown increasingly desperate to protect the two boys from
Sl obodow after their nunerous conplaints of child abuse were cl osed

“unfounded.” In their desperation, appellant and Landry conspired

! Landry pled guilty to assault, burglary, reckless endangerment, use of
a handgun in the comm ssion of a felony, and obliterating the serial nunber on
a gun. She was sentenced to 50 years suspend all but 20 on Decenber 17, 2002.
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to have Landry break into Sl obodow s house and kill him while
appellant was in New Jersey at a famly wedding. The plan also
i ncl uded pl anting child pornography in Sl obodow s house to “prove”
that the allegations of <child abuse were correct, thereby
vi ndi cati ng appel | ant and returni ng custody of the children to her.

The State offered testinony of appellant’s forner donestic
rel ati ons attorney, Steven Friedman, that appellant and Landry had
conspired to kill Sl obodow, as well as to kill one of the children
in his presence in an effort to “save” the other. They al so
offered the testinony of Friedman's forner secretary, Sandra
Ashl ey, who said that, while at di nner together, appellant told her
that Landry had connections to organi zed crine and coul d obtain an
untraceabl e gun. She also told Ashley that she wanted to kill
S| obodow.

Appel l ant took the stand in her own defense and denied the
conspiracy. She argued that the evidence establishing her notive,
the bitter custody dispute, was also evidence of why appellant
woul d know t hat she woul d be a prine suspect and, therefore, |ikely
have her children taken from her. Furthernore, the threats
attributed to her were nmade during a divorce/custody battle, and
taken in context, were enotional outbursts not uncommon to the
situation. Lastly, she contended that Landry had her own reasons
for wanting to kill Sl obodow because of her close relationship as

Godnot her to the boys.



Wth these theories in mnd, we turn to the facts of the
evening in question. On January 6, 2002, Arlen Sl obodow was asl eep
in his bed with his five-year old son Lars, when he was pulled from
his bed by an assailant wearing all black and a nmask. He
i medi ately heard two gunshots and felt a pain in his right |eg.
One of the bullets went through M. Slobodow s right | eg above the
knee. A struggle ensued in which Sl obodow pulled the mask of f of
t he assailant and di scovered Margery Landry.

Sl obodow knocked the gun out of Landry’ s hands and attenpted
to call the police. Landry grabbed the phone and hit Sl obodow
about the head and face with the receiver. Slobodowyelled for his
sons to call the police. Landry instructed the children to return
to their beds. She then left the bedroom

After Landry left the bedroom Slobodow dragged hinself to
the kitchen to try and call the police. Wiile in the kitchen,
Landry again attacked him He was able to bite her hand and she
fled. The police responded at 4:31 a.m and found Sl obodow in the
dining roomwith his two sons.

| nvestigation at the house reveal ed a broken basenent w ndow
believed to be the entry |ocation. Bl ood was found on the
wi ndowsi || and on | eaves just outside of the window A trail of
bl ood was found |eading down the stairs to the kitchen, to the
basenment, and out the open w ndow. In the basenent, the police

found a fanny pack containing a box of .9 MM amunition, a



por nogr aphi ¢ video tape, books, and nmagazi nes. Landry’s finger
prints were found on the books and amruniti on.

In the bedroom police found signs of a struggle. There was
blood on the floor of the room and a potted plant had been
overturned. The police found a Smth & Wesson .9 MM handgun with
the serial nunber scratched out in the roomw th an enpty magazi ne
and two shell casings. Above the bed were two bullet holes. A
bl ack knit mask with a pair of eyeglasses inside and a torn | atex
gl ove were also found in the room

Addi tional facts will be provided throughout the discussion
section.

DISCUSSION

I. Disqualification of the Montgomery County State’s
Attorney’s Office

Appellant’s first ground for appeal is that the trial court
erred by not disqualifying the entire Montgomery County State’s
Attorney’s office for violations of the attorney-client privilege
during the discovery process. The violations allegedly occurred
during the screening of information renoved from appell ant’s hone
pursuant to search warrants issued after the shooting of M.
Sl obodow. 2

Appel | ant argues that the privil eged docunents taken from her

2 Specific items renmoved were documents, appellant’s computer, and

i nformati on obtained fromthe hard drive of appellant’s computer that related to
appellant’s divorce and custody battle with M. Slobodow.
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home were “i nappropriately i nspected” by prosecutors inthe State’'s
Attorney’s office and that “[t]heir access to the docunents gave
them insight into this case that they otherwi se mght not have
had.” In short, appellant’s argunent is that the State relied on
the contentious divorce and custody battle between appellant and
the victimto show notive for the attenpted nurder, the State’'s
access to the privileged docunents allowed them greater insight
into the proceedings, and the proper renmedy for the violation is
disqualification of the entire Montgonery County State’s Attorney’s
office. For the follow ng reasons we do not agree.

At the beginning of the June 14, 2002, hearing on the Motion
to Disqualify, the trial court properly evaluated the issue. The
court said that the State relied on the divorce and custody issues
in their case in chief:

[ Al ccordi ngly, unl ess counsel disagrees, it appears to ne

that there is a substantial relationship which exists

between the subject matt er of the privileged

communi cations which were seized pursuant to the search
warrant and the prosecution of [appellant] which would

make it incunbent upon the State to have established a

screeni ng device to preclude the prosecutors in this case

from having access or using the information which is
privileged comunication between M. Newran and her
attorney or attorneys in the divorce and custody

pr oceedi ngs.

The trial court then heard evidence to determ ne the adequacy of



t he screening process.?

Former Assistant State’'s Attorney Thomas Eldridge testified
that a screening systemwas established by the State’s Attorney’s
of fice in which “thousands” of docunents were separated into three
categories: “clearly privileged,” “could be privileged,” and
“clearly not privileged.”* Deputy State’s Attorney Katherine
Wnfree, the |l ead prosecutor in the case, instructed M. Eldridge
to review the docunents in accordance wth the above screening
procedure.

M. Eldrige reviewed the docunments for two days at the
Bet hesda police district before they were noved to a | ocked room at
the State’s Attorney’s office. When asked to characterize his
ability to identify “privileged,” “potentially privileged,” and
“not privileged,” docunments, M. Eldridge testified that:

Well, | found it was, it was easy to see the things that

were clearly privileged and so, | found it fairly easy

when they were clearly comunications to put those into

t hat category. | found it nore difficult because |

believe Ms. Newran’s a | awer and because many of the

things that she did with her witten material weren't
necessarily clearly directed at her |awer, those were

the ones that were a little harder to categorize, and I
tried to err on the side of considering those potentially

3 At the close of the hearing the trial court asked the parties to brief
the foll owi ng questions: (1) whether the screening process effectively protected
the privilege; (2) if it did not, what is the remedy; and (3) whose burden is it
to establish that a privilege existed. Bot h parties submitted briefs and no
additional testinmony was offered at the second hearing held on June 28, 2002

4 As discussed later in the opinion, the “clearly privileged” and “could
be privileged” categories were eventually combined into a “privileged” category.
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privileged because, for all | knew, they did, in fact,

get sent to one of her lawers. So, | tried to be

conservative, to answer your question.

M. Eldridge left the State’s Attorney’s office during his
review of the docunents. He was replaced by Assistant State’s
Attorney Eric Nee of the Economic Crines Unit of the Silver Spring
team M. Nee testified that, in preparation for taking over for
M. Eldridge, he researched the attorney-client privilege and
di scussed the procedure with Eldridge.

The majority of the docunments were reviewed over a two-week
period by M. Nee. Nee testified that “I got to the point where
thought if it was possibly privileged just out of - - | just, if it
was possibly privileged, 1'd just put it in the privileged pile.”
He further testified that with regard to the final report of
appel lant’s conputer hard drive, he redacted and shredded the
privileged material that could be separated from non-privil eged
i nformati on, and bl acked-out the privileged i nformation that could
not be separated.® The bl acked-out original was then photocopied
so no one could read what was under the bl acked-out sections and
t he original was shredded.

The docunents deened “privil eged” were returned to the defense
and had not been seen by either the State’s attorneys prosecuting

the case or the investigators investigating the case. Those

5> The final report of the hard drive prints out as a running docunment.
Consequently, there could be a series of different documents on one page, some
privileged and some not privil eged.



docunments deened “not privileged” were turned over to the
prosecution and investigation teans and eventually, through
di scovery, the defense team

On appeal, appellant relies on tw docunments in particular
that she clains were privileged and yet disclosed to the
prosecution. The first is a docunent taken from appellant’s hard
drive that is, to use appellant’s words in the actual docunent, a
“rough list” of events that took place between appellant and Steve
Friedman,® addressed to an unknown recipient. The second is a
series of e-mails back and forth between appellant and Robert E.
Juceam an attorney and friend of appellant’s, discussing a letter
appel l ant was intending to send to the State Departnent regarding
di scl osures made by State Departnent enployees to a Montgonery
County court appointed attorney for her children in the divorce
case.

Because there is no case specifically on point, we anal ogi ze
to simlar situations where an agent of the State gains access to
information falling within the attorney-client privilege, thereby
causi ng the appearance of inpropriety.

W find Young v. State, 297 M. 286 (1983)(Davidson, J.
di ssenting), and the cases discussed therein, instructive. I n

Young, the Court of Appeals was asked to decide if an entire

S M. Friedman is appellant’'s former attorney in the divorce and custody
di spute.



prosecutor’s office should be disqualified when the Assistant
Publ i ¢ Def ender that was assigned to Young’ s case was appointed to
the State’s Attorney’s office before the case cane to trial. Young
argued for a per se disqualification rule. The Court revi ewed case
| aw f rom nei ghboring states that had addressed the i ssue. Although
sone states had adopted a per se disqualification rule based on the
appearance of inpropriety, others had chosen to allow the trial
court to determne if any actual inpropriety was to be found. Id
at 290-295. The Court of Appeals in Young concluded that a per se
rul e was not necessary:

[ T he nere appearance of inpropriety is not of itself

sufficient to warrant disqualification of an entire

State’s Attorney’s office, based upon one nmenber’s prior

representation of a defendant presently under

prosecution. Were disqualificationis sought, thetrial

court must make inquiry as to whether the defendant’s

former counsel participated in the prosecution of the

case or divulged any confidential information to other

prosecutors. Absent an abuse of discretion, the tria

court’s judgnent on the matter will not be disturbed on

appeal .

The Young Court relied heavily on the case of Lykins v. State,
288 Md. 71 (1980), in formulating its position. Lykins al so
addressed the ram fications of the appearance of inpropriety by the
State’s Attorney’s office. In Lykens, an Assistant State’'s
Attorney presented evidence to a grand jury regarding the
defendant. The conflict arose because the attorney previously had

represented, in an unrelated civil matter, the defendant. Lykens

argued for dismssal of the indictnent on the ground that the
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previous relationship of the attorney and defendant created the
appearance of inpropriety. The Court held:

The proper action to be taken by a trial judge, when he
encounters circunstances simlar to those in the case at
bar which he determines to be so grave as to adversely
affect the admi nistration of justice but which in no way
suggest the bringing of a prosecution for inproper
notives . . . is to supplant the prosecutor, not bar the
prosecution. O course, atrial judge nay determ ne that
the facts presented to himare not sufficiently grave to
require even this action. Normally, the eval uation of
such circunstances is left to the sound di scretion of the
trial judge who is upon the scene and able to sense the
nuances of that before him Odinarily an appellate
court will not interfere with his conclusions as to the
proper course of action to be followed in the absence of
a show ng of an abuse of discretion upon the part of the
trial judge.

Id. at 85.

In wiener v. State, 290 Md 425 (1981), the Court of Appeals
addressed the issue of whether the presence in the Public
Def ender’s office of an undercover agent of the State in an
unrelated matter violated the defendant’s right to effective
assi stance of counsel.’ The facts indicated that the agent, a | aw
student, had di scussed defense strategy and procedure of Wener’s
case with an investigator in the Public Defender’s office. Relying
on the Suprenme Court’s opinions in Weatherford v. Bursey, 429 U. S.

545 (1977) and United States v. Morrision, 449 U.S. 361 (1981), the

” The undercover agent was a | aw student asked by the Attorney General’s

office to seek enploynent in the Public Defender for Anne Arundel County, T.
Joseph Touhey’'s, private |law office. The State was investigating Touhey for
al |l eged m suse of state services and personnel. The student was instructed that,
if he failed to receive enployment in Touhey's private practice, that he should
apply to the Public Defender’s office.

11



wiener Court remanded the case for a factual determ nation by the
trial court of any prejudice resulting fromthe agent’s exposure to
privileged communi cation. Specifically, the Court held:

If the trial court concludes on the restricted remand
that there has been no prejudice in fact resulting to
[the defendant] from the intrusion, then the notion to
di sm ss should be denied. |If the trial court concludes
t hat prejudi ce has resulted, then the approach shoul d be
to neutralize the taint by tailoring suitable relief
appropriate in the circunstances to assure the defendant
the effective assistance of counsel and a fair trial.

wWeiner, 290 at 438 (internal quotation omtted).

Appel | ant di stingui shes Young and weiner fromthe i nstant case
by arguing that “[u]lnlike in Young and weiner, however, privil eged
i nformati on was comrunicated by the reviewing attorneys to the
prosecuting attorneys.” The trial court addressed this issue and
found that even if docunents that shoul d have been screened because
of their privileged nature were disclosed to the State,

that nmaterial was obtained in good faith by the
prosecution pursuant to a l|lawfully executed search
warrant and after an appropriate screeni ng mechani smwas
established to preclude the disclosure of this
information. I1t’s disclosureto the assigned prosecutors
was at best inadvertent, and there is absolutely no
prosecutorial m sconduct involved in the review of this
mat eri al that was di scl osed to the assi gned prosecutors.
Even assumng that the assigned prosecutors have
I nadvertently obtained possession of material that is
protected by the attorney-client privil ege, t he
appropriate renedy is to bar the State from using the
material in its prosecution of Ms. Newman.?

8\ wholly agree with the trial court’s analysis. See infra. Furthernore,
al t hough not necessary to the resolution of this matter, our review of the
documents all eged by appellant to have been privileged and yet discl osed, yields
the conclusion that the docunments were not privileged. While the events and

(continued...)
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Appel lant relied on Zaal v. State, 326 Md. 54 (1992), both at
trial and on appeal to assert that the State was required to turn
all of the seized docunents over to the court for its review and
privilege classification, in camera. The trial court found Zaal
i nappl i cabl e because it involved privileged information held by a
third party.

Zaal involved a request by a defendant in a sexual abuse case
to view the student records of his accuser. The trial court in
Zaal conducted an in camera review of the school records. The
court determned that there was no information in the docunents
that would be of such benefit to the defense as to outweigh the
privacy interests of the accuser.

The court in Zaal found that there were alternatives to in
camera review. Quoting fromthe Supreme Court of Massachusetts in
Massachusetts v. Stockhammer, 570 N. E.2d 992, 1002 (1991), the Zaal
court wrote:

Trial judges have a broad discretion to control the

proceedi ngs before them There is no reason why they

cannot take steps to ensure that breaches of
confidentiality attending discovery are limted only to
those absolutely and wunavoidably necessary to the

preparati on and presentation of the defendant’s defense.

Zaal, 326 M. at 84. The Court went on to list a nunber of

8...continued)
conversations listed in the first document may at one tinme have been privil eged,
when appel | ant shared those events with the unknown third party the privilege was
lost. The privilege was lost in the e-mail as well by allowing a third party,
Ms. Landry, to not only read the contents of the e-mail but to respond to M.
Juceam within the e-mail chain and on appellant’s computer.

13



alternative ways to screen privileged information that allowed
i nspection by the attorneys. The Court concluded that if
precauti ons are taken “such breaches of confidentiality need not be
any nmore intrusive or harnful than those attending in camera revi ew
of records by the judge alone.” I1d. (quoting Stockhammer, 409 at
1002). The Zaal court held that on renmand “the court nmay elect to
review the records alone, to conduct the reviewin the presence of
counsel, or to permt review by counsel alone, as officers of the
court, subject to such restrictions as the court requires to
protect the records’ confidentiality.” Zaal, 326 MI. at 88.

W fail to see how Zaal hol ds, as appel | ant suggests, that the
only appropriate review procedure of privileged information is by
in camera review. Qur reading of Zaal is that the Court recogni zed
any nunber of alternative, yet appropriate, review procedures.”®

We find that the screening procedure enployed by the State in
this case was sufficient to protect appellant’s privacy interest.
Accordingly, we find that the trial court properly exercised its
discretion in denying the notion to disqualify the entire

Mont gonmery County State’s Attorney’ s office. As in Young, the nere

® We also note that to require the courts to conduct in camera review of
potentially privileged documents seized from a suspect’s house would place an
extreme burden on the already taxed judicial system The testimny at trial was
that it took over two weeks to review the documents. The trial courts of this
State are sinply not equi pped with the personnel to performsuch a time consum ng
task, especially when there are alternatives available that can safely protect
the privilege. See United States v. Zolin, 491 U.S. 554, 571 (1989)(recogni zing
the potentially extensive burden placed on trial courts when asked to conduct in
camera reviews and finding them necessary only “when justified” or “in
appropriate cases”).
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appearance of inpropriety is not itself sufficient to warrant
disqualification of an entire State’s Attorney’s office.

Furthernore, if privileged information was disclosed, the
proper renmedy would be to bar use of the material at trial, not to
disqualify the State’'s Attorney’'s office. See E. I. DuPont de
Nemours & Co. v. Forma-Pack, Inc., 351 Md. 396, 414 (1998) (hol di ng
that the attorney-client privilege is a rule of evidence). e
anal ogize to situations where the State’'s Attorney is privy to
confessions | ater deened to be in violation of Miranda. The result
Is suppression of the confession, not disqualification of the
prosecuting office, notw thstanding the fact that the prosecution
has gai ned i nsight, through the confession, that it woul d ot herw se
not have had. See New York v. Quarles, 467 U. S. 649
(1984) (di scussi ng the exclusionary rul e and vi ol ati ons of Miranda);
see also Andrew V. Jezic, Frank Mlong, & WIlliam E. Nol an,
Maryl and Law of Confessions ch. 14 (2003)(discussing use of
evi dence from a Miranda viol ation).

II. The Crime-Fraud Exception to the Attorney-Client
Privilege

Appel I ant’ s second ground on appeal is that the trial court
erred in allowing appellant’s donestic relations |awer, Steven
Friedman, to testify regardi ng statenments made by appel | ant during
his representation of her in the custody and divorce case.

As a prelimnary matter, we note that the only ground for
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objection to M. Friednman’s testinony that has been preserved for
review by this Court is on the basis of privilege. See MI. Rul e 4-
323(a)([a] n objection to the adm ssion of evidence shall be nmade at
the time the evidence is offered or as soon as the grounds for the
obj ection beconme apparent.)?!® Furthernore, it is clear fromthe
briefs and transcript in this matter that the issue presented by
M. Friedman’s testinony has been obfuscated. The issue before
this Court is not whether M. Friedman acted properly when he
di scl osed certaininformationto a Circuit Court before the custody
heari ng on Septenber 4, 2001. That determination is for another
court on another day.'* This Court is only concerned with the
appeal in this case, Elsa Newman v. State, a crimnal prosecution
for conspiracy to commt rnurder, anong ot her things.

Qur review of the relevant case |law reveals that the proper
i ssue is whether M. Friedman’s court ordered testinony was proper
under the attorney-client privilege, not Rule 1.6 of the Maryl and

Rul es of Professional Conduct.?!?* Although the two concepts are

10 Appel | ant was al | owed a continuing objectionto M. Friedman's testinony
on the basis of privilege. Additionally, the trial court indicated that any
additional objections to the testimony could be made throughout M. Friedman’s
testimony. No further objections, however, were made.

1 We make no determ nations regarding the appropriateness of M.
Fri edman’s action of September 4, 2001.

2Rule 1.6 of the Maryland Rul es of Professional Conduct provides:
(a) Alawyer shall not reveal information relating to representation
of a client unless the client consents after consultation, except
for disclosures that are impliedly authorized in order to carry out
the representation, and except as stated in paragraph (b).
(b) A lawyer may reveal such information to the extent the | awyer
reasonably believes necessary:
(conti nued...)
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commonl y used i nterchangeably, there is a legal distinction. Both
concepts provide protection from disclosure of confidentia
i nformati on; however, the forner controls court ordered testinony
and the latter is an ethical obligation to either disclose or
refrain fromdisclosing certain informtion.

The distinction between the ethical rules that govern
confidentiality and the evidentiary rule of attorney-client
privilege were thoroughly discussed by the Court of Appeals in In
re Criminal investigation No. 1/242Q, 326 Md. 1 (1992) and Parlor
& Wobber v. Miles and Stockbridge, P.C., 359 Ml. 671 (2000).

As discussed in In re Criminal investigation No. 1/2420Q,

[t]he attorney-client privilege applies in judicial and

ot her proceedings in which a |lawer nay be called as a

wWtness or otherwise required to produce evidence

concerning a client. The rule of «client-lawer
confidentiality applies in situations other than those
where evidence is sought from the Ilawer through
conpul si on of | aw.
326 Md. at 5 (internal citation omtted). When information is
sought from an attorney by conpul sion of law, “only the attorney-
client privilege, not the broader rule of confidentiality, protects
agai nst disclosure.” Id. See also Parlor, 359 MI. at 689 (quoting

INn re Criminal investigation No. 1/242Q). The result is that

i nformati on sought through discovery mnust be produced unless

12, .. continued)
(1) to prevent the client fromcommtting a crimnal or fraudul ent
act that the |awyer believes is likely to result in death or

substantial bodily harm or in substantial injury to the financial
interests or property of another.
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protected by the attorney-client privilege. Parlor, 359 Mil. at 690
(“Thus, relevant evidence sought through discovery, unless
protected by the attorney-client privilege, nmust be produced and
the ethical duty of confidence takes a back seat to the quest for
truth.”). As M. Friedman was under court order to testify inthis
matter, we find that our inquiry is thus governed by the narrower
attorney-client privilege rather than by the broad confidentiality
provi sions of the Rules of Professional Conduct.

The attorney-client privilege is codified in Ml. Code (1974,
2002 Repl. Vol.), 8 9-108 of the Courts and Judicial Proceedings
Article, and reads, “A person may not be conpelled to testify in
violation of the attorney-client privilege.” The Maryland courts
have adopted Wgnore’s definition of the attorney-client privilege:

(1) Where legal advice of [any] kind is sought (2) from

a professional |egal adviser in his capacity as such, (3)

the comruni cations relating to that purpose, (4) made in

confidence (5) by the client (6) are at his insistence

permanent|ly protected (7) from disclosure by hinself or

by the | egal adviser,(8) except the protection [nay] be

wai ved.
Parlor, 359 MI. at 691 (internal citations omtted).

Al t hough the attorney-client privilege has | ong been a part of
our legal system (see Harrison v. State, 276 M. 122, 131
(1975) (tracing the history of the privilege back as far as the reign
of Elizabeth | (1558-1603))), it is not an “invi ol abl e seal upon the

attorney’s lips.” Parlor, 359 M. at 691 (internal citation

omtted). The purpose of the privilege is to encourage the free
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fl ow of communi cation between client and attorney w thout fear of
di scl osure. Id. at 690. It does, however, “create evidentiary
I nequities between parties during discovery and the absence of fact
and truth at trial.” 1d at 691. Because the privilege wthholds
val uabl e information fromthe fact finder, it is narrowy construed
by the courts. Id. See also United States v. Zolin, 491 U. S. 554,
562 (1989); Cutchin v. State, 143 Ml. App. 81, 90 (2002); E.I. du
pPont de Nemours & Co. v. Forma-pack Inc., 351 Md. 396, 415 (1998).

The privilege is not absolute. “It does not restrict
di scl osure of every aspect of what occurs between the attorney and
the client.” In re Criminal Investigation No. 1/242Q, 326 M. at
11. For instance, it does not protect conmunication nmade in
furtherance of future crines.® It is the seeking of advice in
furtherance of a future wongful act that inplicates the crine/fraud
exception. See Clark v. United States, 289 U S. 1 (1933);(In re
Grand Jury Proceedings, 33 F.3d 342, 348 (4th Cr. 1994)(“The crine
fraud exception to the attorney-client privilege provides that a
client’s conmuni cations with an attorney will not be privileged if

made for the purpose of conmtting or furthering a crinme or

13 See United States v. Zolin, 491 U.S. 554, 562 (1989):

The attorney client privilege nust necessarily protect the

confi dences of wrongdoers, but the reason for the protection - - the
centrality of open client and attorney communication to the proper
functioning of our adversary system of justice - - “ceas[es] to

operate at a certain point, namely, where the desired advice refers
not to prior wrongdoing, but to future wrongdoing.”

Quoting 8 Wgnore, 8§ 2293, p. 573 (emphasis in original).
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fraud.”) (quoting In re Grand Jury Subpoena, 884 F.2d 123, 127 (4th
Cir. 1989)); Carter v. Maryland, 149 M. App. 509, 520 (2003)(The
attorney-client privilege does not apply to a request by a client
to his attorney to present perjured testinony.) (Citing State v.
Lloyd, 49 Ml. App. 535, 546 (1981).)1"

In 1933 the Suprenme Court of the United States, in an opinion
by Justice Cardozo, eloquently stated the nature of the crine/fraud
exception:

There is a privilege protecting conmunications between

attorney and client. The privilege takes flight if the
relation is abused. A client who consults an attorney

for advice that will serve himin the conm ssion of a
fraud will have no help from the |aw He nmust let the
truth betold. . . . To drive the privilege away, there

nmust be “something to give color to the charge;” there
nmust be “prima facie evidence that it has sone foundation
in fact.” Wen that evidence is supplied, the seal of
secrecy is broken . . . . A privilege surviving until
the relation is abused and vani shing when abuse i s shown
to the satisfaction of the judge has been found to be a
wor kabl e technique for the protection of the client and
attorney.

Clark v. United States, 289 U. S. 1, 15-16 (1933)(internal citations

omtted).

14 see also McCormick on Evidence, § 95, p. 380 (John W Strong, et al.,
eds., Practitioner Treatise Ser., 5th ed. 1999):

Since the policy of privilege is that of prompting adm nistration of
justice, it would be a perversion of the privilege to extend it to

the client who seeks advice to aid himin carrying out an illegal or
fraudul ent scheme. Advice given for those purposes would not be a
prof essi onal service but participation in a conspiracy.

Accordingly, it is settled under modern authority that the privilege
does not extend to communi cati ons between attorney and client where
the client’s purpose is the furtherance of a future intended crinme
or fraud.

20



Having identified the proper issue before us, we turn now to
the testinony presented at appellant’s trial by her former counsel.

The record indicates that on June 28, 2002, the trial court
hel d a hearing on a notion by appellant to exclude the testinony of
M. Friedman. Under order of the court, M. Friedman testified that
on Septenber 4, 2001, the norning of trial in the custody dispute,
he disclosed to Judge Scrivener of the Famly Court in Mntgonery
County that during his representation of appellant she had made
statenents that he believed were credible and fell within the crine
exception to Rule 1.6. Although the court was unaware of the exact
statenments, it held that, based on M. Friedman’s background,
experience, and alnost two-year relationship wth appellant, M.
Fri edman acted in accordance with the requirenents of Rule 1.6 for
di scl osure of confidential informtion.

Al t hough the proper inquiry was whether the information to be
di sclosed fell within an exception to the attorney-client privilege
rat her than the crine exceptionto the ethical rule, the outconme in
this case is the sane. The information was within the crine
exception to the attorney-client privilege and thus adm ssi bl e.

At trial, still wunder order of the court, M. Friedman
testified to the foll owi ng occurrences:

On Friday, August 31, 2001, he arrived at his office to find
appel l ant in “an absolute rage.” The purpose of the neeting was to

go over appellant’s testinony for the custody trial taking place on
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the follow ng Tuesday. Friedman testified that appellant said “a
| ot of things that concerned [him” during the course of the day.
Specifically, there cane a tinme when “she stopped being in a rage,
got very quiet, very thoughtful, and tilted her head a little, and

her eyes rolled up, and spoke in a voice that was different fromher

normal voice.” She then said “You know, | don’'t have to kill both
children. | only need to kill Lars because | can save Herbie, and
then Arlen will go to jail and get what he deserves because he is
acrimnal, and | can at |east save Herbie.” Friedman continued by

stating that appellant had told him his associ ate Beth Rogers, and
his secretary on different occasi ons when she would get upset and
despondent that, “they are being tortured. | am going to Kkill
thenf,]” referring to her children.

When asked if appellant and Landry had ever discussed killing
Sl obodow in front of him Friedman testified that they had on two

occasions. Specifically:

FRIEDVAN. | was reading a report about sonething, and
[Elsa] was talking to Margie about shooting him and
framng Arlen, and I will have to have an alibi - - you
know, if - - you know, should | do it, or how should we

do it? Should we hire sonmeone, and she said, “No. No.
Rut hann said always do it yourself because when you try
and hire sonmebody you get caught.” | mean, that is what
happened to Rut hann, she hired a cop.?*®

When asked who said that they should frane Arlen, M. Friedman

15 References to Ruthann are Ruthann Aron. Ms. Aron attenpted to kill her
al | egedl y abusive husband. According to Friedman, appellant “idolized Ruthann
Aron and Elizabeth Morgan.” Morgan was inmprisoned for taking her child out of

the country and refusing to tell police where the child was because she believed
t hat her husband was abusing the child.
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replied:
FRIEDMAN: |t was a di scussi on.

THE STATE: Back and forth?

FRI EDVAN. Correct, that we - - that if they - - if - - if
Elsa killed — if Elsa or Margery killed Lars, Arlen would
be bl aned, and then he would go to jail. They tal ked

about planting evidence in his house. They - -
THE STATE: Wat ki nd of evidence?

FRI EDVAN: Por nography. They - - they were convinced t hat
- - Elsa was convinced that Arlen was taking pornographic
pi ctures of the kids, and the kids were saying things to
get . . . . If the kids were saying what she said they
were saying, that is pretty serious, and she thought that
he was using his video business to take pornographic
pictures of the kids. So they would sit in ny office,
and one tinme they said they were going through the trash
— they were going into his backyard, and they also had
Mar gery goi ng through his garbage, and | said ‘You can’'t
do that. That is illegal. | can’t hear that kind of
stuff,” and they were bringing ne into this relationship,
and it is why | had to bar Margery from comng in the
office. 1 - - 1 couldn’t be in that position.

THE STATE: Did this conversati on occur on npbre than one
occasi on?

FRI EDMAN: Yeah. | can recall two distinct conversations.
| can see themsitting in front of ny desk in their - -
each in a chair.?*

® Friedman testified that he decided to disclose the statements during the
weekend before the Septenmber 4!" hearing

Fri edman: That Friday evening when she sat back and got very calm
and tal ked about only have to kill one kid, | couldn't live with
t hat . I was concerned that she would kill Arlen, or Margery woul d,
or both of them and | could have lived with that, | wouldn't |ike
it, but I am- - | have been a crimnal defense attorney. | dea
with that. | couldn't deal with a kid getting killed, and I called
my ethics advisor. I called a Court of Appeals judge. | called a
psychol ogist that is very know edgeable about borderlines and
psychol ogy, in general, and | sought their advice, and | cane to the
conclusion that | was an accessory before the fact of nurder if
didn’t do something, and that is why they have rule 1.6.
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Appl yi ng the standard enunci at ed many years ago by the Suprene
Court, towt, arequirenment that there be “sonething to give col or
to the charge” and “prima faci e evidence that it has some foundation

infact,” we are satisfied that the testinony of M. Friedman falls
squarely within the crine-fraud exception.

Appel I ant argues in her brief that the State failed to neet its
burden in establishing the crine-fraud exception. Appellant states
“M. Friedman did not testify to any facts that would reasonably
indicated [sic.] that statenents he heard fromM. Newran caused hi m
to act ‘to the extent’ to ‘prevent’ Ms. Newran fromcausing harmto
anyone.” This argunment, however, while applicable to a challenge
to disclosure under Rule 1.6, is not relevant to a challenge to
attorney-client privilege.

As di scussed above, to defeat the attorney-client privilege
there is no requirenment that the information be disclosed “to the
extent” necessary to “prevent” a crine. Rather, it is the nature
of the statenent itself, |anguage contenplating a future crine or
fraud that destroys the protection enbodied in the privilege. To
defeat the privilege, the State was required to supply evidence
sufficient to “give color to the charge [that the statenents
contenpl ated future crimnal or fraudulent acts]” and to establish
“prima facie evidence that it has sone foundation in fact.” Wen

this burden was nmet the seal of secrecy arising fromthe attorney-

client privilege was broken. Clark, 289 U S. at 15.
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M. Friedman testified to statenents made by appell ant that
clearly showed an intent to commt future crines, towt, the nurder
of her child, the murder of her ex-husband, and the planting of
chi | d pornography i n her ex-husband’ s hone. Based on M. Friedman’s
two-year relationship with appellant and his obligations as an
of ficer of the court, there was sufficient evidence to believe that
the statenents had a foundation in fact. We, therefore, hold that
the State satisfied its burden and the trial court did not err in
allowm ng the testinony of M. Friednman.

ITII. Voir Dire

Appel lant’s third ground for appeal is that the trial court
erred in denying appellant’s requested voir dire questions
concerni ng potential bias of the venire. Appellant wanted the court
to ask the foll ow ng questions:

Has any nenber of the jury been accused or charged with
chil d abuse, physical abuse, or donestic viol ence?

Is any nenber of the jury a menber of groups advocati ng
father’s rights in divorce and custody hearings?

As a prelimnary matter, appellee raises the i ssue of whether
appel I ant properly preserved the voir dire issue for reviewby this
Court. Appel l ee argues that appellant failed to nake a tinely
objection at trial when the court refused to ask the requested
guesti ons.

Ml. Rules 4-323(c) and (d) govern the nethod of nmaking

objections to rulings or orders, other than evidentiary, by the
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trial court. They read:

4-323(c): For purposes of reviewby the trial court or on
appeal of any other ruling or order, it is sufficient
that a party, at the time of the ruling or order is nade
or sought, nmkes known to the court the action that the
party desires the court to take or the objection to the
action of the court. The grounds for the objection need
not be stated unless these rules expressly provide
ot herwi se or the court so directs.

4-323(d) : A formal exception to a ruling or order of the
court is not necessary.

Applying Rules 4-323(c) and (d) to the facts in this case, we
find that the objection was properly preserved. The record refl ects
that appellant made two requests of the trial court to ask the
questions |isted above, first in witing and second at the cl ose of
t he questioning section of voir dire. The discussion of the natter
consi sted of the follow ng:

THE COURT: Is there any other request that any of you
have concerning jurors that - -

DEFENSE ATTORNEY H: Can | take a | ook?'’
THE COURT: Yes.

DEFENSE ATTORNEY H W did ask you to give the two
guestions (i naudible).

DEFENSE ATTORNEY M We did ask you in our witten voir
dire to ask question [sic.] does any nenber of the jury
panel a nenber of any (inaudible) a group that would
advocate for the rights of (inaudible). Also ask if you
do, a question has anyone in the jury panel been accused,
charged, tried, convicted inacrimnal or civil court in
any case of child abuse? Again, ask you that -

17 Appel | ant was represented by two attorneys, M. Barry H. Hel fand and M.
David A. Martella. To distinguish between which attorney was speaking we have
indicated that the speaker was defense attorney H or M
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DEFENSE ATTORNEY H. At any (i naudi bl e).

THE COURT: Hold on just a second. | think the questions

| have asked have covered those. | amnot going to give

any additional questions.

We find that appellant’s counsel made known to the court the
action that they wished it to take. Furthernore, the rul e does not
require the objection to be stated with particularity or specific
| anguage. We hold, therefore, that the objection was properly
preserved.

W turn now to the question presented, whether the trial court
abused its discretion in failing to ask the venire the requested
voir dire questions.

The trial court asked the venire a series of questions and had
them stand when their answer was yes. The court then had each
person who had answered a question in the affirmative approach the
bench one at a tinme. The judge then repeated the question that the
potential juror had answered affirmatively, inquired about the basis
of their answer, and asked if the reason for their answer would
inmpair their ability to be fair and inpartial in this case.

As the Court of Appeals stated in State v. Thomas, 369 Ml. 202,
206 (2002), the principles governing the conduct and scope of voir
dire are well -known and wel | -settled in Maryl and. Maryl and enpl oys
a significantly limted voir dire practice, Dingle v. State, 361
Md. 1, 32 (2000), with two underlying principles to guide the tri al

courts of the State. First, “the scope of voir dire and the form
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of the questions propounded rest firmy within the discretion of the
trial judge.” Id. (quoting Perry v. State, 344 M. 204, 218
(1996) (internal citations omtted)). And second, “the sol e purpose
for the inquiry is to establish cause for disqualification.” Id. at
33 (quoting Burch v. State, 346 Md. 253, 293 (1997)).

The disqualification inquiry focuses on two grounds:

(1) an examnation to determ ne whether prospective

jurors neet the mnimumstatutory qualifications for jury

service, see Maryland Code (1974, 1989 Repl. Vol., 1992

Cum Sup.), Courts & Judicial Proceedings Article, § 8-

207; or (2) “‘an exam nation of a juror . . . conducted

strictly within the right to discover the state of m nd

of the juror in respect to the matter in hand or any

collateral matter reasonably liable to unduly influence

him'”
Davis v. State, 333 Md. 27, 35-36 (1993)(quoting Bedford v. State,
317 Md. 659, 671 (1989)(internal citation omtted)).

In Boyd v. State, 341 Md. 431, 436 (1996), the Court of Appeals
clarified the scope of voir dire further by saying that the right
to an inpartial jury is the right to have questions asked that
“concern a specific cause for disqualification.” Furthernore, “the
guestions shoul d focus on issues particular to the defendant’s case
so that biases directly related to the crinme, the witnesses, or the
def endant may be uncovered.” Thomas, 369 Mi. at 208. In Dingle, the
Court wote:

If there is any likelihood that sone prejudices in the

jurors’ mnd which will even subconsciously affect his

decision of the case, the party who may be adversely
affected should be permtted questions designed to

uncover that prejudice. This is particularly true with
reference to the defendant in a crim nal case.
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Dingle, 361 M. at 11 (quoting Bedford, 317 Md. at 671).

Appl ying these principles to the case at bar, we hold that the
trial court did not abuse its discretion in refusing to ask the
requested voir dire questions. The questions asked by the tria
court were sufficient to identify potential bias related to child
abuse or custody as they relate to appellant’s prosecution for
conspiracy to commt nurder.!®

At the beginning of the voir dire process, the trial court
I nformed the venire of the basic facts of the case, including the
fact that the State relied on appellant’s failed attenpts to gain
custody of her children as the notive for the conspiracy. The court
t hen asked a series of questions designed to draw out possible bias
of the venire, including:

Does any nenber of the prospective jury panel feel such

synpathy for persons in the defendant’s circunstances

that you would be biased in the defendant’s favor.

Li kew se, does anyone harbor feelings that woul d bias you
in favor of the prosecution?®

8 Although we find that the topics of child abuse and custody were
adequately covered by the trial court, a determ nation of whether the i ssues are
sufficiently intertwined in this prosecution for conspiracy to conmt murder so
as to be “directly related to the crime, the witnesses, or the defendant”
(Thomas, 369 Md. at 208) and thus within the proper scope of voir dire, is not
necessary to our resolution. Therefore, we express no opinion as to whether
these topics are, in fact, within the scope of voir dire in this case

¥ |In addition, the court asked the followi ng questions:

Woul d any menmber of the prospective jury panel be able to base his
or her verdict solely upon the evidence presented in court and the
law as | define it for you, even if you disagree with the |aw
wi t hout regard to synmpathy, pity, passion, or other enmotions?

Does any member of the prospective jury panel feel such synmpathy for

persons in the defendant’s circunstances that you woul d be biased in
(continued...)
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This question, in fact, did draw out potential bias relating to
appel lant’s concerns. In response to the question, two nmenbers of
the venire infornmed the court that they felt they could not be
obj ective; one, because of a sister’s drawn out custody battle and
t he ot her because of her relationship with children.

Havi ng thoroughly reviewed the voir dire conducted in this
matter and the relevant case law, we find no abuse of discretion.
We therefore hold that the trial court did not err in refusing to
ask the venire all of appellant’s requested questions.

IV. Mistrial and Right to Counsel

Appel lant’s fourth ground for appeal is that the trial court
erred in denying her notion for a mstrial upon the State eliciting
testi nony about appellant’s exercise of her constitutional right to
counsel. Qur review of the question presented is governed by the
abuse of discretion standard. See Klauenberg v. State, 355 Md. 527,
555 (1999) (“As this Court has said time and again, the decision
whether to grant a notion for a mistrial is within the sound

discretion of the trial court.”(internal citations onitted)).

9. .. continued)
the defendant’s favor. Likewi se, does anyone harbor feelings that
woul d bias you in favor of the prosecution?

Has any nenber of the prospective jury panel or nmenber of your
i medi ate famly ever had a prior experience in any crimnal
proceedi ng or event either as a party, juror, grand juror, witness,
victim or participant in any crimnal proceeding such as being
arrested or prosecuted for a crime?

Has anything occurred to you while sitting here today that you feel

you should bring to my attention that would affect your ability to
be fair and inpartial in this case?
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Furthernore, “a reviewing court will not reverse the trial court
unl ess the defendant clearly was prejudiced by the trial court’s
abuse of discretion.” Hunt v. State, 321 M. 387, 422 (1999). For
the foll owi ng reasons we hold that the trial court did not abuse its
di scretion.

On August 1, 2002, the State cal |l ed Detective Susan Mercer, the
| ead investigator in the case to testify. During the course of
direct examthe foll ow ng col |l oquy occurred:

THE STATE: And did you have any conversation with M.
Newman?

W TNESS: Yes.

THE STATE: Ckay. Did you advise her of her rights?

W TNESS: Yes, sir

THE STATE: And what rights did you advi se her of?

W TNESS: That she has the right to remain silent, she had

the right to an attorney. At which tine she advi sed that

she would like to consult with an attorney. Actually,

she had an attorney waiting in the station | obby for her.

Def ense counsel nade a notion for a mstrial based on the
elicitation of testinmony concerning appellant’s exercise of her

constitutional right to counsel. The court inquired of the State

the reason for eliciting the testinony:

THE STATE: Well, | agree that it shouldn’t have been
elicited, your Honor, but | don't think under the
circunstances that it - - having it stopped where it was,

I think it can be cured either with an instruction, if
they want one, if not, we can sinply nove on to the rest
of her testinony. There has been no extensive testinony
about it, and | do think that we can sinply nove on and -
- and leave it up to them if they want a curative
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i nstruction.

THE COURT: All right. | amgoing to deny the notion for
a mstrial. | propose to give an instructionto the jury
to disregard testinony by the witness as to the contacts
that she had with M. Newman after her initia
observations of Ms. Newman.

DEFENSE COUNSEL H: | think under the rules | have to - -

| have to protect nyself, say that | have to ask you to
give such a cautionary instruction, but with all due
respect, | would suggest to you there is no cautionary

instruction that overcones the prejudice that the courts

have said occurs when this event happens. So with that,

| object, and | appreciate your cautionary instruction.

A brief recess was held. Wen they returned the court made t he

foll ow ng observation outside the presence of the jury:

THE COURT: | have reviewed the testinmony of Detective
Mercer that was prepared by cassette tape. Counsel has
listened to that testinony in chanbers, and | have

prepared an instruction to give to the jury at this point
which is as follows: You have heard testified that Elsa
Newnman was acconpani ed by an attorney when she appeared
at the police station on January 10, 2002. This is not
evi dence to be considered by you. M. Newnan i s presuned
to be innocent of the charges against her. You have
heard evidence that M. Newran’s ex-husband, Arlen
Sl obodow was shot on January 7 of 2002. Ms. Newman's
house was searched foll ow ng the shooting. She was aware
of this on January 10, 2002. It is fully consistent with
the presunption of innocence that anyone under these
ci rcunst ances woul d appear and consult with an attorney
at the police station to protect his or her interests,
that is the instruction | propose to give. | would be
glad to hear any suggestions or nodifications by anyone
concerning this, but after listening to the testinony of
Detective Mercer, | do not feel that a mstrial 1is
war r ant ed under the circunstances.

The instruction was then given to the jury.
Appel I ant argues that “the mere nmention that a defendant had

been advised of his rights is reversible error.”
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| N Dupree v. State, 352 Md. 314 (1998), which appel | ant argues,
“the court unani nously found that the nmere nention that a def endant
had been advised of his rights is reversible error” was deci ded on
an evidentiary basis with the Court intentionally refraining from
deci di ng the constitutional question. The Court, in fact, held that
“because the disputed testinony |acked the threshold relevancy
necessary for adm ssibility, the trial court abused its discretion
inallowng its presentation to the jury.”

I n expl ai ni ng howthe Court cane to its conclusion, it reviewed
a nunber of cases, including the Court of Special Appeals’ case,
Zemo v. State, 101 Md. App. 303 (1994).

In Zemo, the Court of Special Appeals wote:

What legitinmate relevance to the appellant’s guilt or

i nnocense, we ask initially, did it possibly have that he

has been “read . . . Miranda?” |If he had given a

“Mrandi zed” statenent that the State were offering in

evi dence, then, to be sure, the State m ght have to show

its conpliance with Miranda at the very threshold of

adm ssibility. Were no statenment was being offered and

tested for admssibility, on the other hand, the

appellant’s silence in response to the Miranda warni ngs

was i mmaterial. Indeed, the very fact that appellant had

even been interviewed was i mmateri al.
Zemo, 101 Md. App. at 315. The passage carried with it the
foll om ng caveat:

Qur nmention of the gratuitous reference to the giving of

Miranda warnings is only for the purpose of placing in

full er context the subsequent gratuitous reference to the

appellant’s silence in response to those warnings. We

are by no means intimating that a gratuitous reference to

the giving of Mranda warnings would ever, in and of
itself, constitute cause for reversal. Any citation of
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our remarks above as authority for such a proposition
would be an erroneous citation as support for a principle
for which this opinion does not stand.

Zemo, 101 Md. App. at 316 n. 1 (enphasis added).

The Court in Dupree explained that its use of the | anguage from
Zemo was not contrary to the caveat placed on the quotation.
Rat her,

[t]hat the passage may |ack authority for finding a

constitutional error wunder the circunstances of the

present case does not detract from its essential
contention: the irrel evancy of Mranda warni ngs succeeded

by the arrestee’s sil ence.

Dupree, 352 Md. at 332, n. 3.

We conclude that it is by far the better practice for the State
torefrainfromeliciting testinony regardi ng a def endant’ s exerci se
of his or her Miranda rights. As the Courts in Zemo and Dupree make
clear, unless the testinony is being used for a proper purpose in
connection with a post-Miranda statenent, the |ine of questioning
isirrelevant. It does not, however, “in and of itself, constitute
cause for reversible error.” Zemo, 101 Md. App. at 316 n. 1.

Havi ng concl uded that testinony rel ated to appel |l ant’ s exerci se
of her rights pursuant to Miranda is not in and of itself reversible
error, we are left with the question of what is the appropriate
remedy when such evidence inadvertently is offered.

We begin by recognizing that there is rarely, if ever, a

perfect trial froman evidentiary standpoint. The reality is that

i nadm ssi ble evidence finds its way before a jury and it falls on
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the trial court to correct the error. W said in Zemo, “[a] few
snmudges of prejudice here and there can be found al nost universally
in any trial and need to be assessed with a cool eye and realistic

bal ance[.]” Zemo, 101 Md. App. at 222. Appellant argues that the

only proper remedy in this case is to grant a mstrial. e
di sagr ee.

“It is well-settled that a decision to grant a mstrial lies
within the sound discretion of the trial judge.” Carter v. State,

366 Md. 574, 589 (2001). That decision will be disturbed on appeal
only upon a showi ng of abuse of discretion resulting in prejudice.
Id. (citing Klauenberg v. State, 355 M. 528, 555 (1999)). In
deci ding whether to grant a mstrial the trial court

nmust assess the prejudicial inpact of the inadm ssible

evi dence and assess whether the prejudice can be cured.

If not, a mstrial nmust be granted. If a curative

instruction is given, the instruction nust be tinely,

accurate, and effective.
Carter, 366 M. at 589.

In the instant case, an objection was nmade inmediately upon
Detective Mercer’s testinony regarding appellant exercising her
right to counsel. The trial judge properly recognized the
i nadm ssability of the testinony. A brief recess was taken, during
which the trial judge and counsel reviewed the testinony. The court
concl uded that the proper renmedy was to give a curative i nstruction.

The court explained to the jury that they were to disregard the

testinmony and that it was entirely consistent with appellant’s right
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to counsel and presunption of innocence for her to arrive at the
police station represented.

Appel | ant takes i ssue, however, with the curative instruction.
In addition to arguing that the nere nention that a defendant has
been advised of her rights is reversible error, appellant argues
that the cautionary instruction given by the trial court was
prejudicial. She relies on the case of Hardaway v. State, 317 M.
160 (1989), to support her argunent.

Hardaway addressed the issue of prejudice arising from a
curative instruction when the instruction is given over the
def endant’ s obj ection.? Hardaway, however, is distinguishable from
the current case because, unlike appellant’s situation, there was
no evidentiary error that needed to be corrected. The instruction
was the error rather than an attenpt to cure one. It would be
whol |y i nconsistent to recognize that statenents |i ke the one nmade
by Detective Mercer need not result in a mstrial but to then
prohibit a trial judge fromtaking curative actions.

The only remaining issue is whether “‘the danage in the form
of prejudice to the defendant transcended the curative effect of the
instruction.’”” cCarter, 366 Ml, at 589 (quoting Rainville v. State

328 Md. 398, 408 (1992)(internal citation omtted)). In deciding

20 Hardaway i nvolved a “no inference” instruction given sua sponte and over
defense objection when the defendant did not testify at trial. The Court held
that, except in special circumstances, the desire of the defendant to not have
the instruction given should be determ native. Hardaway, 317 Md. at 169.
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whet her the prejudice transcended the instruction, we consider a
nunber of factors.?* They are:

[Whether the reference to [the inadm ssible evidence]

was repeated or whether it was a single, isolated
statenent; whether the reference was solicited by
counsel , or was an inadvertent and unresponsive

statenent; whether the witness nmaking the reference is

the principal wtness upon whom the entire prosecution

depends; whether credibility is a crucial issue; [and

whet her a great deal of other evidence exists
Guesfeird v. State, 300 Md. 653, 659 (1984)(quoted by carter, 366
Ml. at 590; Rainville, 328 M. at 408). “No single factor is
determi native in any case. The factors thensel ves are not the test,
but rather, they help to evaluate whether the defendant was
prejudi ced.” Guesfeird, 300 Ml. at 659.

Appl yi ng these factors to the case before us, we find that the
prejudice from the statenent did not transcend the curative
i nstruction. The vast mgjority of Detective Mrcer’s testinony
dealt with issues related to Ms. Landry. O the 20 pages of trial
transcript containing the testinony of Detective Mercer, only two
pages directly concern appellant.?? The two pages covered an
identification of appellant and the statenent in question. W are,

of course, not suggesting that for a testinonial mstake to be of

reversible magnitude it nust neet sone quantitative test. W are

21 The factors to be considered were first applied in Maryland by the Court
of Appeals in Guesfeird v. State, 300 Md. 653, 659 (1984).

22 petective Mercer testified that Ms. Landry’s cell phone rang while she
was bei ng processed. The caller |I.D. number that appeared on the phone was | ater
identified as belonging to the residence where appell ant was staying at the time.
The remai nder of the testinony made no mention of appellant.
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merely placing the statenent in context — a context that includes
five-days’ worth of testinony.

Contrary to appel l ant’ s assertion that the State referenced t he
i nadm ssible testinony inits closing argunent, we find that it was
a one-tine error. We decline to elaborate on this point beyond
saying that when read in context, the State’ s cl osi ng argunent that
“the plan” included “what they were going to do after the shooting”
clearly referenced the bigger picture of how appellant would get
custody of her children after the nurder, not a plan to both
exercise their right to counsel

We hol d that any prejudice suffered by appel | ant because of the
i nadm ssi ble testinony of Detective Mercer was cured by the trial
court’s instruction. The court properly exercised its discretion
in denying the notion for a mstrial and granting a curative
instruction. Relief sought on these grounds is therefore denied.

V. Character Evidence

Appel | ant next argues that the trial court comritted reversible
error by allowing various forms of character evidence to be
introduced in the State’s case-in-chief. She raises objection to
four offerings of testinony appellant alleges to be character
evi dence: (1) characterizations of the Newran-Landry rel ati onshi p;
(2) evidence of an unrelated fraud alleged to have been conmtted
by appel |l ant and Ms. Landry; (3) testinony about the credibility of

child abuse allegations against the victim and (4) testinony
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related to financi al conveyances that occurred bet ween appel | ant and
Ms. Landry during the divorce proceedings. W w Il address each
incident in turn.

(1) Characterizations of the Newman-Landry Relationship

Appellant first argues that the trial court abused its
di scretion by allowing M. Slobodowto testify regarding the nature
of appellant’s and M. Landry' s relationship. Speci fically,
appel l ant argues that “[a]n inportant pillar supporting the State’s
case was the testinony of Ms. Newman' s all eged character trait for
bei ng dom neering over Ms. Landry.” And that the “testinony was
presented for the sole purpose of suggesting to the jury that
[ Newran] acted in conformty with that character trait with regard
tothis crine.”

M. Sl obodow testified that:

El sa was very dom neering over Margi e. She had Margi e do

smal | tasks, you know, be a nessenger, you know, do this,

do that, rake the |eaves, |ook after Herbie, baby-sit,

all kinds of things, and she also kind of took over the
pl anning of Margie's career at the State Departnent.

Vel |, she was deeply involved in everything Margie did in
terms of her work at the State Departnment, and the State
Departnent is kind of Iike a conpl ex work place where you
have to bid on jobs, and there' s sonmetines conpetition
anong your coworkers, and | guess it can be kind of a
slippery environment, and Elsa would advise her very
cl osely over, you know, who she should be tal king to, who
she should avoid. Elsa drafted letters for Margie and
reviewed nmenos, and basically played a very integrate
role in the planning of her career.

Appel | ant objected to the questions and the court overruled the
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objection. In other testinony, to which there was no objection, M.
Sl obodow testified that “they were very deeply involved in each
others’ lives.”

In response, the State argues first that the issue was not
properly preserved because appellant failed to object to earlier
testinmony by M. Slobodow that discussed the nature of the
rel ati onshi p between appellant and Ms. Landry. The State’'s second
argunent is that, even if the issue was properly preserved, the
testi nony was not offered to establish a character trait within the
meaning of M. Rule 5-404(a) but “to enphasize the status of
[appellant’s and Ms. Landry’s] rel ationship.”

Assum ng, arguendo, that the objection was properly preserved,
we hold that the testinony in question is not character evidence
within the neaning of MI. Rule 5-404(a)(1).

Maryl and Rule 5-404(a)(1l) reads: “Evidence of a person's
character or atrait of character is not adm ssible for the purpose
of proving action in conformty therewith on a particular
occasion[.]” Professor MLain defines “character evidence” within
the Rule as “proof either of a person’s general noral character or
of a specific character trait, such as honesty, carefulness,
generosity, violence, sobriety, or truthfullness.” MLain, Maryl and
Evi dence 8§ 404:1(a)(i)(2001). See also Black’s Law Dictionary 576
(7th ed. 1999) (defining character evidence as “[e]vidence regarding

soneone’ s personality traits; evidence of a person’s noral standing
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inacomunity, based on reputation or opinion.”) Professor MLain
continues by noting that the propensity Rule, Ml. Rule 404(a)(1),
“makes character evidence inadm ssible if offered as substantive,
circunstantial proof that a person acted in accordance with his or
her good or bad character on a particular occasion[.]” MCain, 8§
404:1(a)(iii)(enphasis added).

The testinony offered by M. Slobodow was not evidence of
appel l ant’ s good, bad, or general noral character, nor do we view
it as evidence of a specific character trait. It was evidence of
the close relationship between the two wonen, not appellant’s
general character. Furthernore, considering the nature of the crine
charged -- conspiracy to conmmt nurder -- the relationship of the
two wonen is all the nore relevant. W, therefore, find that the
testi mony was properly admtted.

(2) Testimony of Tim O’Brien

Appel l ant next argues that the trial court abused its
discretion in allowwng Tim OBrien to testify regarding his
interactions with appellant and Ms. Landry while they lived in
London. Specifically, appellant clainms that M. O Brien’ s testinony
anounted to “bad acts” evidence prohibited by Mil. Rul e 5-404(b).

For the reasons set forth below we find that M. OBrien's
testinmony did not anobunt to “bad acts” testinony and was properly
adm tt ed. Furthernore, the trial court properly exercised its

di scretion in limting the scope of M. OBrien’ s testinony. See
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Oken v. State, 327 M. 628, 669 (1992)("“Cenerally speaking, the
scope of exam nation of witnesses at trial is a matter left largely
to the discretion of the trial judge and no error will be recogni zed
unless there is clear abuse of discretion.”) (Gting Trimble v.
State, 300 M. 387, 401-02 (1984), cert. denied, 469 U S 1230
(1985)).

Prior to M. OBrien's testinony, a bench conference was held
in which appellant objected to the testinony. The State proffered
that OBrien would testify that he was stationed in London with M.
Landry, that they were neighbors, and that Landry had referred to
Newran as her sister and the children as her nephews. This evidence
was of fered to bol ster the State’s theory of how cl ose the two wonen
were and to counter appellant’s claimthat the only person who woul d
characterize the cl oseness of the two wonmren was M. Sl obodow. The
court properly allowed testinony to this extent.

The State al so sought to introduce testinony that O Brien was
responsi bl e for issuing identification badges, that only dependents
could acquire an identification badge, and that appellant received
a badge. The trial judge properly excluded this section of
OBrien's testinony recognizing that, given OBrien's job, the
testinony related to the badges could create the inference that
sonet hi ng was done that could anmount to “other crines” evidence.

Appel l ant contends that the State was allowed to elicit

testinmony from O Brien that he worked in security at the enbassy,
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a job that in addition to other responsibilities, included
“conducting i nvesti gations agai nst enbassy enpl oyees who m ght have
had allegations of msdeeds against them” This testinony,
continues the argunent, when conbined with O Brien’s testinony that
only enbassy enployees |lived in their apartnment building, and
Sl obodow s testinony that appel |l ant | ost the opportunity to live for
free when Landry | eft London, created an inference that the two had
perpetrated a fraud, a prior bad act.

Appel  ant correctly states the laww th regard to t he adm ssi on
of prior “bad acts” pursuant to MI. Rule 5-404(b). Evi dence of
prior “bad acts” is inadmssible at a crimnal trial “to prove the
character of a person in order to show action in conformty
therewith.” Mi. Rule 5-404(Db). Appel l ant’s argunent fails,
however, because the testinony in question does not anpunt to prior
“bad acts” evidence.

W are not persuaded that O Brien's job description coupled
with testinony that appellant and Landry |ived together in enbassy
housing is sufficient to generate an inference of prior “bad acts”
as proscribed by Ml. Rule 5-404(b). First, OBrien testified that
his job at the enbassy included a | aundry |ist of responsibilities
of which investigating State Departnent enpl oyees was but one, and
that “the first priority is to prevent attacks from — against
enbassy facilities or personnel[.]” Second, his statenent that

“only enbassy enployees” lived in the apartnent conplex does not,
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inour view, result in an inference that appellant and Landry were
breaking any rules by both living in the apartnent, nuch |ess
committing a crine or fraud. The jury could have just as easily
inferred that, as |ong as one resident was an enbassy enpl oyee, the
residency rule was satisfied. Even with Sl obodow s testinony that
appel l ant benefitted fromLandry’s post in London, we think it too
great of a leap to conclude that the testinony anmounted to “bad
acts” testinony.

The testinony of M. O Brien was properly admtted and di d not
constitute “bad acts” wthin the nmeaning of Ml. Rule 5-404(b).

(3) Testimony Related to Child Abuse Allegations

Appel | ant next contends that the testinony of three |aw
enf orcenent officers who investigated the all egations of child abuse
agai nst M. Sl obodow should not have been admtted. She rai ses
three points in support of this argument: (1) the testinony was
hearsay upon hearsay; (2) the testinony anmounted to inadm ssible
“other crimes” evidence; and (3) the testinony anmounted to opinion
testinmony of credibility. The first two points of this argunent
deserve little attention. W wll, however, go into nore detai
regarding the third

At the outset it is inmportant to recognize that the record
clearly indicates that the testinmony of the three officers was
offered solely to show the effect that the closing of the cases

agai nst M. Slobodow as “unfounded” had on appellant. The trial

44



court instructed the jury on two separate occasions that the
testimony they had heard, the testinony that the cases were cl osed
“unf ounded,” was being offered solely for the effect on appellant’s
state-of -m nd and not for the truth of the matter asserted. *“‘'Wen
curative instructions are given, it is presuned that the jury wll
follow them’'” Tibbs v. State, M. App. 239, 252 (1987), cert.
deni ed, 311 Md. 286 (1987)(quoting Brooks v. State, 68 Ml. App. 604
(1986)). We now turn to the points raised by appellant.

Wth regard to the first point, the testinony was clearly not
being offered for the truth of the matter asserted, i.e., that the
all egati ons were “unfounded” and was, therefore, not hearsay.?
Wth regard to the second point, this ground for objection was not
raised during trial and was, therefore, not preserved for our
review.

In support of the third point, appellant relies on the case of
Reynolds v. State, 98 M. App. 348 (1993). Reynolds involved a
prosecution for child abuse, fourth degree sex of fense, assault, and
battery. On appeal, Reynolds challenged the adm ssion of nedical
records containing eval uations and concl usions that the victimhad
been sexual |y abused on the grounds that they violated his right to
confrontation. The records were offered to prove that certain

nmedi cal providers had concluded that the victim had been abused.

28 Hearsay is defined as “a statement, other than one made by the decl arant
while testifying at the trial or hearing, offered in evidence to prove the truth
of the matter asserted.” Ml Rule 5-801(c)(enphasis added).
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Id. at 360. The Court determined that the records |acked an
adequat e factual foundation to be admtted within the nmedical record
exception to the hearsay rule. 1d. at 360. Furthernore, because
they |l acked the requisite factual basis, the records were nothing
nore t han an opi ni on by t he nedi cal professional that the victi mwas
telling the truth and the defendant was lying. 1d. The Court held
that the defendant had a right to confront the heal thcare providers
whose opi nions were being offered through the records to challenge
the basis of their opinions. 1d. at 361.

Appel lant’ s reliance on Reynolds IS msplaced. This case is
di sti ngui shabl e from Reynolds because t he opi nions contained in the
Reynolds reports were offered to prove an elenent of the crime
charged. The testinony in the case at bar was offered to show the
effect that the closing of the investigations had on appellant.
Whet her t he underlyi ng accusati ons of sexual abuse were true or not
is, at best, collateral and nore likely irrelevant.

Appel I ant further argues that she should have been permtted
to question the witnesses regarding the basis for their opinions
that the case should be closed “unfounded” because one of the
wi tnesses testified that “unfounded” neant that the police had
evi dence that the reports were fal se. Appellant continues by saying
“the State in essence, was allowed to have it both ways. The trial
judge allowed the State to put the witness’ opinion before the jury,

and t hen prevent ed defense counsel fromcross-exam ning the wtness
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about those opinions.” On the contrary, we think it is appellant
who is trying to have it both ways. Appel | ant objected to the
testinmony in question and had it stricken fromthe record. 1t would
be wholly inconsistent to sustain the objection and then allow
appellant to cross-examne the wtness on the objectionable
mat eri al .

We hold that the trial court properly controlled the scope of
the testinony offered and commtted no error. Wen the testinony
strayed beyond the proper scope, the court instructed the jury to
di sregard the testinony and rem nded them that the testinony was
only to be considered for its effect on appellant’s state of m nd.

(4) Financial Conveyances

Appel lant’ s final argunment with regard to “character evi dence”
is that the State was inproperly allowed to offer testinony of
financi al transactions between appellant and Ms. Landry. Appell ant
argues that the testinony created an inference that the two wonen
had fraudulently conveyed assets between thenselves during the
di vorce Ilitigation. The State counters that the testinony was
of fered to show the cl oseness of the two wonen.

Havi ng revi ewed the testinony of the State’s witness, we hold
that any inference of crimnality that may have been created by the
testinmony was dispelled on cross-exam nation. The State’'s w tness
testified that the two wonen were allowed to conduct the

transaction, that is, that there was nothing illegal about the
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transfers. W agree the probative value of the testinony is
marginal. It does not, however, anount to reversible error.
VI. Self-Defense Instruction

Appel lant’s sixth ground on appeal is that the trial court
erred in not giving appellant’s requested “self-defense” jury
instruction. This argunent is fundanentally fl awed.

It is an unassailable fact of lawthat to qualify for a self-
defense instruction the defendant, except in very Ilimted
ci rcunst ances, must not have been the first aggressor. See Sydnor
v. State, 365 M. 205, 216 (2001); Roach v. State, 358 MI. 418, 429
(2000); State v. Faulkner, 301 Md. 482, 485 (1984); Cunningham v.
State, 58 M. App. 249, 254-56 (1984), cert. denied 300 Md. 316
(1984). “An aggressor, faced even with the reasonabl e belief in the
necessity to kill, ‘cannot have the defense of self-defense, for
that requires both freedom from fault in the inception of the
difficulty and the entertai nnent of beliefs which are reasonable.”
Cunningham, 58 M. App. at 256 (quoting W LaFave and A Scott,
Criminal Law, p. 583 (1972)).

The narrow set of circunstances that allow a first aggressor
to take advantage of a self-defense instruction are of no benefit
to appellant. To overcone her first aggressor status, appellant
woul d have had to denonstrate that she, or Landry as the case may
be, was a nondeadly aggressor and that she, in good faith,

effectively wthdrew from any further encounter with the victim
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Cunningham, 58 M. App. at 254 (internal citation omtted).
Appel l ant did not, indeed, cannot neet this requisite burden.

Appel | ant asserts that “the evidence in this case generated a
version of events that was contrary to the version provided by M.
Sl obodow’ and the variance entitled appellant to the requested jury
instruction. Appellant points to the | ocation of the bullet holes
in the wall above the bed and the | ack of blood on the sheets for
support. Assum ng, arguendo, that appellant’s “what if” version of
the struggle was true, it would still not entitle appellant to a
sel f-defense instruction. Regardl ess of what transpired in the
victims bedroom once he awoke, appellant cannot explain away
Landry’s presence inthe victims bedroomw th a | oaded, untraceabl e
gun. The law is clear, having broken into the victinis honme with
a gun, Landry was a deadly aggressor.

Appel lant invites this Court to engage in a fanciful ganme of
“what if” in which we imagine a scenario that would entitle Landry,
and appel |l ant by association, to a self-defense instruction. This
Court, however, does not base its holdings on “what ifs.” The facts
of this case clearly indicate that Landry was a first aggressor, and
as such, was not entitled to a “sel f-defense” jury instruction. The
trial court properly declined to give the requested jury
i nstruction.

VII. Sufficiency of the Evidence

Appel lant’s penultimate basis for appeal is that there was
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i nsufficient evidence upon which the jury could find appellant
guilty of any of the crinmes charged.

The standard of appellate review on a sufficiency of the
evidence claimis firmy established. “To set aside the jury’'s
verdict we nust be able to say there was no legally sufficient
evi dence from which the jury could find [appellant] guilty beyond

a reasonabl e doubt.” Veney v. State, 251 Md. 159, 174 (1966) (citing
Pressley v. State, 244 M. 664, 667 (1966)).

In support of her claim appellant presents a nunber of
alternative ways in which the evidence presented at trial could be
viewed. This argunent fails, however, because this Court does not
review a jury verdict to determne if they rendered the only
possi bl e outcome or even the nost |ogical. Rat her, we view the
evidence to determine if “any rational trier of fact could have
found the essential elements . . . beyond a reasonable doubt.”
Jackson v. Virginia, U.S. 307, 319 (1979). W conclude that there
was anpl e evi dence upon which the jury could find that appel |l ant and
Ms. Landry conspired to kill Arlen Sl obodow.

The testinony established that appellant and Ms. Landry were
extrenely close and invol ved in each other’s |ives. Both wonen had
notive to kill the victim as they believed that he was sexually
abusing the children that they |oved. The court system in their

view, was failing to protect the <children from the abuse.

Appellant’s growing frustration with the system was evident.
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Furthernore, there was testinony that the two wonen had conspired
in front of other people. Based on the evidence presented at trial,
we do not hesitate to hold that there was sufficient evidence to
support appellant’s conviction.

VIII. Motion for a New Trial

Appel lant’s last ground for appeal is that the trial court
erred in denying her notion for a new trial based on newy
di scovered evidence pursuant to Ml. Rule 4-331(c).

The newl y di scovered evi dence appellant relies onis testinony
by appellant’s co-conspirator, Margery Landry. Landry was called
as a witness by the defense, but she exercised her Fifth Amendnent
right toremain silent. Appellant sought imunity for Landry from
the State, but the State denied to grant i munity. Appellant argues
that Landry’ s testi nony woul d rebut the State’s argunent that Landry
was “controlled” by appellant. It would also establish Landry’s
i ndependent notive for the crinme and corroborate appellant’s version
of the struggle in the bedroom Most inportantly, Landry woul d deny
t he exi stence of a conspiracy.

As a prelimnary matter, appellant asks this Court to apply a
nore stringent standard of review than is generally applicable to
appeal s of notions for anewtrial. Cting Merrit v. State, 367 M.
17, 30-31 (2001), appellant argues that, in certain circunstances,
some denials of a notion for a new trial are reviewed for error

rat her than abuse of discretion. Accordingly, Appellant asks this
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Court to review the decision for error.

The Court in Merrit discussed a nunber of situations in which
a trial court’s decision should be reviewed for error instead of
abuse of discretion. The Court discussed three situations in which
error was the proper standard. They are: (1) where the trial court
refused to even consider the newy discovered evidence; (2) where
the newy discovered evidence clearly indicates that the jury was
m sled; and (3) where an error is commtted during the trial but,
through no fault of the defense, is not discovered until after the
trial. I1d at 30-31.

Ve find none of the expressed exceptions applicable to the case
at bar. W further find that this case does not present any issues
that would qualify as a functional equivalent to the expressed
si tuations. We, therefore, hold it is appropriate to apply the
abuse of discretion standard in evaluating the trial judge’ s deni al
of a notion for a newtrial. See Baker v. State, 367 MI. 648, 696
(2002) and cases cited therein.

Motions for a newtrial based on newy di scovered evi dence are
governed by Ml. Rule 4-331(c) and case |law. See Argyrou v. State
349 Md. 587, 600-01 (1998). The Rule reads:

(c) The court nmay grant a new trial or other appropriate

relief on the ground of newly discovered evidence which

coul d not have been discovered by due diligence in tine
to nove for a new trial pursuant to section (a) of this
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Rul e. 24

The case lawrequires the trial court to determ ne (1) whet her
the new evidence is of a type that could not have been di scovered
by due diligence in tinme to satisfy Ml. Rule 4-331(a); and (2) that
t he evidence “‘may well have produced a different result, that is,
there was a substantial or significant possibility that the trier
of fact woul d have been affected.’” Jackson v. State, 358 Mi. 612,
626 (2000)(quoting Yorke v. State, 315 M. 578, 588 (1989)). In
di scussing the two-prong requirenments, the Court in Jackson noted
that the first prong is “essentially a factual one,” and the second
is a “judgnmental one.” Jackson, 358 M. at 626. See al sO Baker v.
State, 367 Ml. 648, 695-96 (2002) (di scussi ng the burden of obtai ni ng
a newtrial based on newy discovered testinony). Furthernore, the
“new’ evidence nust be material to the result, that is, it cannot
be “‘nmerely cunulative or inpeaching.’” Argyrue, 249 M. at 601
(quoting Jones v. State, 16 Mi. App. 472, 477 (1963)).

The determnation that the evidence qualifies as newy
di scovered within the nmeaning of Ml. Rule 4-331(c) is a threshold
guestion that nust be answered before the significance of the
evi dence may be wei ghed. Argyrou, 349 MI. at 602. See also Love
v. State, 16 M. App. 420, 432 (1993)(“Unless and until there is

found to be ‘newly discovered evidence which could not have been

24 section (a) requires a notion for a newtrial to be filed within 10 days
after a verdict is entered.
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di scovered by due diligence,’ one does not weigh its
significance.”).

The Court in Argyrou di scussed the neani ng of new y di scovered
evidence. It determned that there are two aspects to the inquiry.
First, “when was t he evidence di scovered?” And second, “when should
or could [the evidence] have been di scovered?” Argyrou, 349 M. at
602. In evaluating the second aspect, and the neaning of “due
diligence” in particular, the Court instructed trial judges to
determne if the defendant “acted reasonably and in good faith to
obtain the evidence, in light of the totality of the circunstances
and the facts known to himor her.” I1d. at 605.

Turning nowto the case at bar, we find that Landry’s testinony
woul d be deened newly discovered wthin the neaning of the Rule.
W rely on the case of Jackson v. State, 358 MI. 612 (2000). The
i ssue before the Court of Appeals in Jackson was whether the trial
court erred in denying Jackson’s notion for a new trial based on
new y di scovered evidence without a hearing. I1d. at 614.

Jackson and her boyfriend, Corey WIlianms, were found qguilty
of felony nurder for the death of C aude Bow in. Jackson cl ai ned,
t hroughout the trial, that the nurder was a frolic of WIllians and
not in furtherance of anything she planned. She also denied that
she had anything to do wth “gagging” the victim Jackson was found
guilty and eventually filed a notion for a newtrial based on newy

di scovered evidence. The new evidence was a note from WIIlians
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admtting that he had gagged Bow in and that he was willing to take
the stand and so testify. The trial court denied the notion w thout
a hearing.

On appeal, the Court of Appeals held that the trial court erred
in not granting Jackson a hearing on the issue of newy discovered
evi dence. The Court also found that the evidence could qualify as
new y discovered. In rejecting the Court of Special Appeals’
determ nation that the evidence was not new y di scovered, the Court
not ed:

There is no conpelling evidence that testinony from

WIllians that he, not petitioner, gagged the victimwas,

or in the exercise of due diligence could have been,

avai lable to petitioner prior to July, 1998, when her

first notion was decided. Although WIlIlians had by then

been convicted, his appeal was still pending in the Court

of Speci al Appeals, and, although he ultinmately chose to

make this adm ssion before his appeal was resolved, it

was not the kind of adm ssion he could reasonably be

expected to nake while his appeal was still pending.
Jackson, 358 Ml. at 626.

At the notion hearing held on January 17, 2003, appellant’s
counsel infornmed the court that they had attenpted to obtain a
statenment from Landry prior to trial but had been barred from
communi cating with her by Landry’s attorney. They then attenpted
tocall Landry as a witness at the trial but she exercised her Fifth
Amendnent right to remain silent, and the State declined to grant
Landry imunity. The trial court concluded that Landry’ s testinony

was not new y discovered within the Rule.

W think it clear that appellant exercised due diligence in
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attenpting to obtain Landry’s testinony. Like WIlianms, Landry
could not reasonably have been expected to make a statenent
inmplicating herself and exonerating appellant before her own
cul pability had been determ ned. Consequently, we hold that
Landry’s proposed testinony is newy discovered within the nmeaning
of the Rule.

Appel | ee argued at the hearing on the notion that to reach the
out cone we do today would result inacircle of trials whereby a co-
conspirator could exonerate another co-conspirator after a tria
resulting in yet another trial. W are cognizant of this potenti al
outcone but do not think it as dire a result as appellee does.
First, the determnation that the evidence is newy discovered is
only the first prong of the new trial test. The Court is stil
required to determ ne whet her the new evidence would |ikely result
inadfferent outcome and if it would not, then the notion shoul d
be deni ed. Second, if the trial court finds that the evidence woul d
have a “substantial or significant possibility” of affecting the
out cone, then we think justice requires the newtrial. This is true
even when the exonerating statenment cones froma co-conspirator

As we noted earlier, the trial court concluded the testinony
was not new y discovered within the Rule. Nevertheless, the court
determ ned that even if the testinony was newy di scovered, it would
not have a substantial or significant possibility of affecting the

outcone of the trial. W agree.
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I n det er m ni ng whet her t he new evi dence woul d |i kely affect the
outcone of the trial, the trial court is granted w de discretion.
Argyrou, 349 Md. at 587. The court has the authority to weigh the
evi dence and consider the credibility of witnesses in nmaking its
det erm nati on. Id. (citing Yorke v. State, 315 M. 578, 582
(1989)).

During the hearing on the notion for a new trial, the court
accepted a proffer from appellant as to what Landry would say if
called as a witness at the new trial. He also reviewed the
transcript of Landry’s sentencing hearing and appellant’s tria
testinmony. After review ng the evidence and |istening to counsel’s
arguments, the court concl uded that:

In weighing the evidence provided by Ms. Landry and the

credibility of that evidence, it is nmy determ nation that

this evidence would not affect the outconme of the trial.

In many respects, it is cunulative of M. Newran's

t esti nony. Moreover, it inpeaches her testinony in

several critical areas.

The court considered the fact that appellant testified that she
did not conspire with Landry to do anything on January 7. Landry,
however, testified at her sentencing, and explained in a letter to
the court, that she had di scussed her plan to enter Sl obodow s house
on January 7 with appellant. Oher contradictory testinony i ncl uded
whet her the two spoke on the day of the shooting. Appellant clains
they did not speak while Landry clains that they did. The court

al so determned that Landry was not a credible witness and the

testinony she offered was neither trustworthy nor believable.
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Landry mai ntained that she did not attenpt to kill Slobodow, but
this claimis belied by the fact that she broke into his house with
a | oaded, untraceable gun. Furthernore, the court found that the
argunent that appellant had nothing to do with the events of the 7"
IS not credible.

On the other side of the equation, the court determ ned that
the State’s evidence was highly credible; specifically, the
testi nony of Sl obodow, Friedman, and Ashley. The Court concl uded
t hat,

there is not a substantial or significant possibility

that the jury's verdict in this case would have been

affected by the testinony of Landry. Taking all of the

testinony and the evidence, weighing the credibility of

the witnesses, reviewing all the evidence in this case,

everything that has been presented, | conclude that a

notion for newtrial should not be granted.

W find that the trial court properly exercised its discretion
i n denying the notion for a newtrial. The court properly weighed
the affect of the new evidence on a jury and determned that it
woul d not have changed the outconme of appellant’s trial.

Motion to Strike Appendix

The final issue in this matter that requires our attention is
a notion by the State to have tabs 13 through 16 of appellant’s
appendi x struck.

Maryland Rule 8-504(b) provides: “The appellant shal

reproduce, as an appendi x to the brief, the pertinent part of every

ruling, opinion, or jury instruction of each | ower court that deals
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with points raised by the appellant on appeal.” The materi al
contained within the tabs includes the final report of information
on appel l ant’ s conputer, surveillance reports, letters to Judge Rupp
from Landry, and trial testinony.

W appreciate appellant’s response that the additional
material, all part of the record bel ow, was provided i n the appendi x
as a courtesy to this Court. The information contained in tabs 13
t hrough 16, however, falls outside of the Rule. Accordingly, we
grant the State’'s notion to strike tabs 13 through 16 of the
appendi x to appellant’s brief.

JUDGMENT AFFIRMED. COSTS TO BE

PAID BY APPELLANT.
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