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Gerard A Hudson appeals fromthe judgnents of conviction by
a Baltinore Gty jury on two counts chargi ng second degree nurder,
and two counts of conspiracy to conmt first degree nurder.

By separate indictnents filed in the Grcuit Court for
Baltinmore City, Hudson was charged with two counts each of first
degree murder, use of a handgun in the comm ssion of a crine of
vi ol ence, carrying a handgun, and conspiracy to comrt first degree
mur der . ! After his convictions, he was sentenced to two
consecutive ternms of thirty years' inprisonnent on the nurder
convi ctions and a consecutive |ife sentence for one conspiracy; the
addi ti onal conspiracy was nerged for purposes of sentencing. In his
appeal , Hudson presents the foll owi ng i ssues, which we have recast:

1. Did the trial court abuse its discretion
in admtting hearsay evidence?

2. Must the convictions for conspiracy to
commt nurder be reversed in view of the
jury’s inconsistent finding of guilt for
second degree nurder?

3. Did the trial <court’s denial of the
defense notion for a mstrial constitute an
abuse of discretion?
4. Was the evidence sufficient to support
the convictions for second degree nurder and
conspi racy?

We shall affirmthe convictions.

Facts

IMJ. Code (1957, 1996 Repl. Vol.), Art. 27, §§ 407, 36B(d),
36B( b) .



The appellant’s prosecution emanated from the nurders of Al
Duante “Dante” Brown and Cl arence “Pops” MIler on Decenber 30,
1999, in Baltinmore GCty. The two victins were dropped near the
corner of North Avenue and Ashburton Street.

The Murders

Catherine Lee was an eyewitness. She was MIller’s fiancée,
and was al so acquainted with Dante Brown, who hung out for a while
at MIler’'s house in Baltinore. Around 9:00 p.m on Decenber 30,
M|l er acconpanied Lee to the “Cut Rate,” a |iquor store/bar, on
Braddi sh at North Avenue. On the way they encountered Brown near
North and Ashburton. Wien Lee entered the “Cut Rate,” Mller
remai ned outside with a friend; Brown stayed farther down the
bl ock.

After Lee left the “Cut Rate,” she and M|l er crossed over to
North Avenue, met Brown, and the trio proceeded to wal k down North
Avenue back toward Ashburton. As they turned onto Ashburton, Lee
happened to turn around to see an individual approaching from
behi nd. This person, who obscured his face with a bandanna
overtook MIler and Lee and headed strai ght for Brown.

The stranger briefly addressed Brown, got no reply, and
reached for “sonething” fromhis pants. Lee could not identify the
obj ect, but she anticipated trouble. Perhaps presaging a robbery
about to occur, she began “easing back.” As she started to cross

Ashburton, a gunshot rang out, and she ducked behi nd a parked van.



She clainmed to be scared, because “they” were shooting. Lee saw
that MIler was struggling with Brown’s assailant, and heard two
separate, additional volleys of gunfire.

After the shooting ended, Lee renuained behind the van for a
brief period. She saw a person, resenbling the assailant fromthe
back, running away from the scene. She did not recall seeing
anyone el se, but, she remai ned safely behind the van and thus did
not watch all of the action.? After this, Lee went to the police.

Admissions of Guilt

On Decenber 31, 1999, at about 11:00 a.m, appellant arrived
at the apartnent of Rene Knight to visit with Knight’'s son.
Kni ght, who was 43 years old at the tine of her testinony, had
known both appellant and his friend Pierre® for about five years.
She had been a forner nei ghbor of appellant’s on Braddi sh Avenue.

At the tinme of these events, Knight lived with her daughter in a

2According to Detective Wayne Jones, the initial investigative
t heory of the case was based on the invol venrent of a “l one gunman,”
because of Lee’'s sighting of one assailant, and the initial
di scovery at the murder scene of eight shell casings froma .45
cali ber sem -automatic weapon. This theory lasted until the next
nor ni ng, however, when the autopsy exam nations for both victins
yi el ded findings of projectiles fromtwo separate weapons.

3Louis Pierre Easter. Easter was tried separately and
convicted of first degree nurder, conspiracy to commt first degree
nmur der, second degree nurder, two counts each of using a handgun in
the conmi ssion of a crinme of violence, and of carrying a handgun.
He drew a life sentence for the first degree nurder conviction
various concurrent sentences, and a consecutive thirty-year term
for the second degree nurder. H' s convictions were upheld on
appeal by a separate panel of this Court.
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second-fl oor apartnent |ocated over a flat that was occupied by
appel lant’ s sister, Tam ka Hudson, on Barnes Street in Baltinore.

Appel l ant, wearing a black bandana, approached Knight and
asked whet her she knew about the events of the previous evening.
When Kni ght professed ignorance, appellant told her that he had
shot soneone on North and Ashburton, claimng as a reason that “his
not her had been disrespected.” Appellant said that he had waited
until dark before shooting his victim He also clained that he had
been acconpanied by his friend “Pierre,” who in turn “dealt” with
the other person because that individual had “disrespected his
gr andnot her.” Kni ght unsuccessfully attenpted to encourage
appel lant to go “talk to sonebody” or turn hinself in. During this
conversation, Pierre Easter, who was present, nmaintained his
si | ence.

After this episode, appellant went to another roomto play a
video ganme with Knight’'s son and son-in-law. Al though appell ant
appeared to be upset that his nother had been insulted, he showed
to Knight “no conviction, no renorse, no nothing” about the
previous night’'s events.

Kni ght recal |l ed seei ng a handgun that norning in the hands of
appel l ant’ s cousin, Bianca Young. She had heard what appeared to
be “gunshots,” and went to investigate. Appellant seenmed anused
when Kni ght i nquired about them Knight thought this weapon was a

.38 caliber pistol with a brown handle and a quarter-inch barrel,



and ordered that it be taken from the apartnent away from
“unreliable teenagers.” At trial, Knight identified a .32 caliber
handgun as the weapon she had seen on the 31st. This was the
handgun renoved from appellant's hone by Detective WIlians.*
Kni ght admitted that she had not contacted the authorities about
appel lant's statenents.

Bi anca Young, appellant’s cousin, was fourteen years old at
the time of her testinony. Bi anca testified that appellant had
admtted to her that he had gotten into an argument with a man the
previ ous day because the latter had “disrespected [appellant’s]
nmom” calling her a “bitch.” Appellant said that he shot this
person once, and that his friend Pierre Easter had shot the
victims conpanion, because that man was “running his nouth.’
Pierre Easter was present, and, according to Bianca, had bl ood on
his coat and a cut on his head. In contrast, appellant had no
bl ood on his clothes and no apparent injuries. The pair displayed
a bl ack handgun. Bianca identified this handgun as the sane weapon
recovered from appellant's hone and also identified by Knight.

Bi anca noticed that both appellant and Pierre had bandannas.

‘Firearns Examiner WIlliam Wthers could not conclude to a
reasonable degree of scientific probability that two rounds
recovered from the post nortem exam nations of the victins cane
from this .32 caliber weapon, but affirned that they were
consistent wth that gun. The *“caliber and the rifling
characteristics [were] the sane.” Wthers also exam ned eight
shel | casings, which were froma .45 caliber sem -automati c handgun
and were recovered from the nurder scene. That weapon was not
recover ed.
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Eva Coleman is Dante Brown's nother. She admtted that her
son was a cocai ne addict, and that he would often entrust her with
noney from his paycheck so that he would not spend all of his
earnings on drugs. On Decenber 30, Col enan acconpanied Brown to
pi ck up his paycheck, and then took himto the bank to deposit al
but $40. Concerning the noney, she said that Brown paid noney to
“a guy naned Little Aenn[,]” a nenber of the extended famly, and
guessed that the debt was “for drugs.” She then took Brown to the
vicinity of Coppin State College. She did not see himagain until
he returned honme at 4:30 that afternoon. Col eman recal l ed that
Brown was in a rush, and was not wearing his coat. She becane
concerned for his welfare; he obtained nore noney. She did not
know what woul d happen to her son “out on the streets.” Col eman
expl ai ned that “he m ght get killed, stabbed. Anything could have
happened to him because | knew he had a problem ... a drug
probl em” QO her than this, she could not recall anything in
particul ar that pronpted her concerns.

On cross-exani nation, Coleman responded in the affirmative
when questi oned whet her she had a “l ot of concerns about [Brown’ s]
safety generally ... because he was a drug user and he was out
running the streets[.]” She then agreed with trial counsel’s
question that, “ ... because he was a drug user, he would have
debts to drug dealers . . . ."

The Investigation



Police investigations brought them to appellant’s home on
January 5, 2000. Appel lant, 16 years old at the time of the
hom cides, lived wwth his nother, Mttie Hudson, at 1906 Braddi sh
Avenue. On that date, a nunber of plainclothes officers, including
Detective Antoine WIlians, were crui sing in an unmarked sedan near
appel lant's hone. They encountered appellant on the street, and
one of the officers conducted what Detective WIIians described as
a “field interview”"® As aresult of this, the officers proceeded
to appel |l ant’ s house, where they were nmet by his nother, fromwhom
t hey obtai ned perm ssion to search appellant’s bedroom Detective
WIllians |ocated a | oaded Burgo .32 caliber revolver fromunder a
mattress in what was thought to be Gerard Hudson’s room

Appel I ant was interviewed by police on March 10, 2000, and
provided a recorded statenent that was played at trial.® He told
officers that on the night of the 30th, he was sitting in his
brother’s bedroomwhen Pierre Easter “cane in there and he asked ne
et him hold the gun.” He had told Easter where it was kept
Easter explained to appellant that sonmeone had insulted his
grandnot her. According to appel |l ant, Easter “grabbed the gun from
under the mattress and he put this black scarf on his face and went

downstairs and came outside.” Appellant said that he then went

For the legal inplications of a “field interview,” see Graham
v. State, 146 MJ. App. 327 (2001).

6 A pretrial notion to suppress this statenment was deni ed, and
t he defense objected to its introduction at trial.
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outside, walked to the corner, saw that Easter was down at
Ashburton, “and [saw that] he [Easter] raised the gun up to the man

and he fired one shot.” Appellant went hone, then returned to
the street, heard three nore shots, then went toward Ashburton “to
see who -- Pierre before he fired the three, the other three shots
the man was tussling.” Appellant said that as the |l ast three shots
were fired he “got to the corner[.]” Both Easter and appell ant
then ran back to appellant's hone. Appel lant adm tted that the
weapon found in his brother’s room the one recovered by Detective
Wl lians, had been used in the shootings.

Dr. Wayne Fow er, Deputy Chi ef Medi cal Exam ner, performed the
autopsies on both MIler and Brown. Fromthe forner post nortem
exam nation, Dr. Fow er recovered three bullets, two froma |arge
cal i ber weapon and the third froma “nuch smaller” caliber. In
addition to his other wounds, M Il er had been shot in the back four
times with the | arger caliber weapon.

Det ective Jones conducted part of the interview, and asked
appel  ant about the gun. Appellant replied that the weapon had
been pl aced under a mattress in his brother’s room Wen asked to
expl ain how t he police had obtai ned the weapon, appellant replied:

They ... when | was ... arrested for a CDS”

charge and ... the police asked nme where |
lived at and | told himand | showed hi mwhere

‘Later in the interview, appellant again acknow edged that he
had been arrested on a “CDS [controlled dangerous substance]
charge.”
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| lived at. And he asked ny nother could he

check[] the house and ... she replied yes[.]
... And he went in there and checked the house
and he found the ... gun.

When asked to describe the victins, appellant said he couldn’t see
them but recalled, “I think one of themhad on a red jacket.”

Addi tional facts as necessary wll be presented in our
di scussi on bel ow.

Discussion
I. Victim’s Hearsay Statement
Introduction

Appel l ant attacks the trial court’s adm ssion, through the
testimony of an investigating detective, of certain statenents the
decedent Dante Brown purportedly made to his nother, M. Col eman.
Citing this as “doubl e hearsay,” and exhorting prejudi ce, appel |l ant
insists that the statenents nmade by Dante to his nother “provided
the jury with a nuch nore conpelling notive for nurder than the
“di srespecting’ of relatives[.]” That notive, appellant observes,
was a supposed drug debt. The State counters initially that the
defense failed to preserve its objection to the adm ssion of the
specific statenment at issue, and secondly that the action taken by
the trial judge was well within his discretion, and finally that
any error was harm ess.

W find that any error in the adm ssion of the contested
statenents was harnl ess beyond a reasonabl e doubt. To place this

issue into its appropriate perspective, we nust rehearse the course
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of the trial that led to the adm ssion of Dante Brown’'s hurried
wor ds.

During the State’s exam nation of Detective Wayne Jones, who
i nterviewed Eva Col enan, the foll ow ng occurred:

[ PROSECUTOR]: Al right. And directing your
attention to State’s Exhi bi t 10 for
i dentification purposes only, would you take a
nonment to review that, please, and tell us if
that is your sunmary of what she told you and
if it’s accurate?

[ W TNESS] : Yes.

[ PROSECUTOR]: The questions |I’m about to ask
you, you cannot answer with telling us what
Dante sai d, okay?

[ WTNESS] : Correct.
[ PROSECUTOR]: 1'm going to ask you what if

any reason did she give for Dante com ng into
the house w thout his coat on?

[ DEFENSE] : bj ect i on.

THE COURT: Basi s?

[ DEFENSE] : Leading and it’'s asking for
hear say.

THE COURT: Vell, the witness is avail abl e.

| suspect this witness will be back here to be
cross-exam n[ ed] —

[ PROSECUTOR]:  Yes, Your Honor.

THE COURT: —for cross-exan nation?
"Il overrule the objection.

[ PROSECUTOR] :  You can answer.

[ WTNESS] : Ckay. Can you repeat the
guestion agai n, please?
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[ PROSECUTOR] :  Yes. VWhat if any reason did
Ms. Col eman give for why Dante cane back into
the house at 4 to 5:00 in the afternoon
w thout his red coat?

[ WTNESS] : The reason was he was being
pur sued by someone.

[ PROSECUTOR]: Did she tell you that?
[ WTNESS] : Yes.
[ PROSECUTOR]: Al right. And how —

THE COURT: Excuse ne, counsel. Now let’s
base this on the wunderstanding that M.
Col eman will be brought back.

[ PROSECUTOR] : Absol utely.

THE COURT: And, therefore, Ms. Flynn will
have an opportunity to cross-exam ne —

[ PROSECUTOR] : Absol utely.

THE COURT: Ms. Col enan.
Let’ s go.

[ PROSECUTOR] : Thank you, Your Honor.

[ PROSECUTOR]: And how, if at all, did she say
he was behavi ng at 5: 00 when he canme back into
t he house?

[ WTNESS] : He was very, very erratic. He
had changed his clothing. He was very
nervous. She tried to get himto stay inside
t he house.

[ PROSECUTOR]: And why did she tell you she
wanted himto stay inside the house?

[ WTNESS] : For fear of his safety. She
had concerns that sonething was w ong.

[ PROSECUTOR]: What, in particular, was she —
did she tell you she was concerned —
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[ WTNESS] : She was concerned, that after
he rushed in excited, she tried to encourage
himto, to avoid going back out for fear of
bei ng har ned.

[ PROSECUTOR]: And did she tell you what, in
particul ar, she was worried woul d harm hi nf

[ W TNESS] : Per sons whom he owed noney to
for drug debts.

[ PROSECUTOR]: And what, if anything, did she
bel i eve had just happened ri ght before he cane
into the house?

[ DEFENSE] : oj ect i on. Leadi ng, Your
Honor .

[ PROSECUTOR]: 1’1l rephrase it.

THE COURT: Also requiring the witness to
specul ate about another person’'s state of
mnd, so I’'ll sustain the objection.

[ PROSECUTOR]: Wat, if any, understanding did
she —

THE COURT: Excuse ne. Counsel, cone up.
Let’s conme up

* * *
THE COURT: Thi s has becone —
[ PROSECUTOR]: Well, | can do it that way.
That’ s fine.
THE COURT: —havi ng hi mspecul at e —speaks
for itself.
[ PROSECUTOR]: kay, I'Il do it
[ DEFENSE] : Then 1’1l put ny objection on

the record for that. He indicated that he
spoke to her shortly after the nurder for
i dentification purposes, which woul d have been
Decenber 31st. This is dated January 3rd.
But on the bottom on the printout, it’s dated

-12-



January 5th, so these are not notes that were
made simultaneously with the interview based
on what |’ve been given.

THE COURT: —Ilay a foundation for that.

[ PROSECUTOR]: He can expl ain.

THE COURT: He can explain — dates and —
"Il sustain that objection.

Anyt hi ng el se, Ms. Flynn?

[ DEFENSE] : No. Your Honor.
THE COURT: Al'l right.
* * %

[ PROSECUTOR]: Detective Jones —

—can you, by review ng your case folder, tell
us precisely when you had the conversation
with Ms. Col eman?

* * %

Detective, did you find —did you determ ne
fromyour notes the precise date that you took
t he statenent?

[ W TNESS] : The date would be the 3rd,
January the 3rd.

* * %

O 2000, the date of the report.

[ PROSECUTOR]: kay. Now directing your

attention to the particul ar area of the report

I’mgoing to show you, |I'd ask you to read —
* % %

Detective, the docunment which is marked for
identification purposes only as State’'s
Exhibit 10, this is a —you' ve testified this
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is a summary of the statenment she gave on or
about January 3rd of 20007

[ W TNESS] : Correct.

[ PROSECUTOR]: And are docunents such as this
one made in the ordinary course of business by
you as a hom ci de detective?

[ W TNESS] : Yes, they are.

[ PROSECUTOR]: Are docunents such as this one
kept in the ordinary course of business by you
as a hom cide detective?

[ W TNESS] : Yes, they are.

[ PROSECUTOR]: Was this particular docunent
made and kept in the ordinary course of your
busi ness, the investigation of this particular
pair of rmurders?

[ W TNESS] : Yes.

[ PROSECUTOR]: Thank you. And directing your
attention specifically to the sentence that
begins “At” and ends wth the follow ng
sentence, “excited,” can you pl ease read that
out | oud?

THE COURT: Well, before it gets read to
the jury, can you nove to put it in evidence —
Ms. Flynn make her objection?

[ PROSECUTOR]: Well, Your Honor, we’ve agreed
to do [it] this way.

[ DEFENSE] : |’ msorry, can we approach one
nore tinme?
THE COURT: Al'l right.

* * %
[ DEFENSE] : Your Honor, what the State is
attenpting to get in is a sentence — a

statenent nade by the decedent to his nother.
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| think under any circunstance that’s hearsay.
The fact —

THE COURT: What’ s he say?

[ DEFENSE] : “1 just ran into sonebody |
don’t need to see.” That’'s hearsay. Wether
or not it comes in through the officer or
t hrough the nother, it's still hearsay.

THE COURT: And you don’'t t hink the
busi ness record exception —

[ DEFENSE] : It’s doubl e hearsay.

THE COURT: You don’ t t hi nk it’s an

exception to the hearsay rule since it’'s a
busi ness record?

[ DEFENSE] : Wll, it wasn't the decedent
giving the statenment, it’s the nother giving a
hearsay statenment to the police officer. So I
don’t think just because she gives it to a
police officer it cures the original hearsay
that the statenment was nmade by the decedent.
And the nother couldn’t testify to it sinply
on the grounds of hearsay. So I'm not sure
when —the recollection of it wasn’t conpl ete.
She can’t get on the stand and say ny son said
this to me. And sinply because she told the
police officer that and it’s recorded at the
time doesn’t cure the hearsay nature of his
statenment to her.

THE COURT: | just ran into sonebody I
don’t need to see?
[ DEFENSE] : Ri ght.

* * *
THE COURT: One nore try.
[ DEFENSE] : Despite the fact that she read
the statement out in the hall, she can't
remenber it. Like, it —sinply because she
told the police officer what he said does not
cure the nature of the hearsay. She can
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testify that he was upset, which she wasn’t
able to do. She can testify that he was in
and out in a rush. She couldn’'t testify that
he changed his clothes, which she didn't
because she doesn’t renenber. But she cannot
testify as to what he said to her, which is
being offered for the truth of the matter, so

THE COURT: Il will deny the objection —
overrule the objection. The case may cone
dowmn to — hearsay rules and —and the whole
ci rcunst ances here. The testinony of the
previous wtness — she’'ll be back again
because —indicating that —very excited and —
* % %
[ PROSECUTOR] :  Sergeant, directing your

attention to State’s Exhi bi t 10 for
identification purposes only —

THE COURT: I think we are at the point
where | suggested that | really don’t want it
read unless it’s in evidence.
[ PROSECUTOR]: Oh, good point.

Your Honor, | would offer State’'s 10 into
evidence at this tine.

THE COURT: Al | ri ght. Cont i nui ng
obj ection, M. Flynn?

[ DEFENSE] : Yes, Your Honor, and we also
di scussed a redacti on.

[ PROSECUTOR]: Wiich | will do.
THE COURT: bj ection overrul ed. Go ahead.

(Whereupon, State’'s Exhibit No. 10 was
received into evidence.)

[ PROSECUTOR]: Thank you, Your Honor.
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[ PROSECUTOR]: Detective, I'd like you to read
out loud from*®“At approximately 4 to 5 p.m”
and stop at “excited,” if you would, please.

[ W TNESS] : Yes, nma’am “At approxi mately
4 to 5 p.m, the victimran into his hone
t hrough the rear entrance, w thout a coat and
a hat, then said, ‘I just ran into soneone |
didn't need to see.” The victimsaid to his
not her that he took off his hat and red coat
to change his appearance to the person or
persons. The victimwas rushed and excited.”

Preservation

The State energetically nmaintains that appellant failed to
preserve “in part” his objection to sone of the testinony at issue
by failing explicitly to object to all of Detective Jones’s
testinony. The State discounts the defense, specifically objecting
to the testinony considered to be the nore damaging to its case,
viz. Dante’s statenents to Ms. Col eman.

We disagree with the State. Counsel, as shown by the above-
guoted testinony, vigorously contested those aspects of the
detective's testinony that rested upon statements collected from
Ms. Col eman. Further, defense counsel voiced a “continuing
objection” after the State offered into evidence Detective Jones’s
record of the interview of M. Colenman, and, while |osing that
skirmsh, sawto it that the State would i ntroduce only a redacted
version of the detective s report.

The def ense appropriately objected to the evidence at issue in

this appeal. The overall hearsay issue has been adequately
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preserved.® Borchardt v. State, 367 M. 91, 131 (2001), cert.
denied, 535 U.S. 1104 (2002); Graves v. State, 334 M. 30, 37-38
(1994) .
Nature of the Hearsay Problem

Initially, we nust determne the nature of the asserted
secondary hearsay present in the form of Dante’s statenent, and
then the primary hearsay consisting of Eva Coleman’s interview,
which was then recorded by Detective Jones. There are two
approaches to the probl emof hearsay.® One focuses on the purpose

for which the evidence is offered: hearsay is a statenent, other

8cf. Johnson v. State, 325 M. 511 (1992), wherein Judge Oth
expl ai ned that the Court would entertain an appeal on the basis of
a single objection, despite the defendant’s failure to raise
conti nuing objections to inproper closing argunent:

We think the objection went not only to what
was said but also to what was obviously to
come. By overruling the objection, the judge
denonstrated that he was permtting the
prosecutor to continue along the sane |ine.
It was apparent that his ruling on further
obj ection woul d be unfavorabl e to the defense.
Per si st ent obj ections would only spotlight for
the jury the remarks of the prosecutor. I n
the circunstances, the absence of a further
objection did not constitute a waiver.

325 Md. at 514-15.

°Sone woul d posit that every statenent about the real world is

bottomed on hearsay. It can be argued that one directly perceives
nothing but nental inprints. Thus, all know edge about an
enpirical fact is sinply an opinion. As is manifest, any rule
creating a nornmative straitjacket by treating all hearsay as

presunptively inadm ssible would be epistenological hara-kiri.
However, there is good reason to be concerned about out-of-court
st at enent s.
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than one made by the declarant while testifying at the trial or
hearing, offered in evidence to prove the truth of the natter
asserted. This is a traditional definition of hearsay as
articulated in Md. Rule 5-801(c). The other focuses on the origin
of the evidence: hearsay is evidence the probative force of which
depends on the conpetency and credibility of a person other than
the testifying witness. See MI. Rule 5-804(b)(5).

“CGenerally, statenents made out of court that are offered for
their truth are inadm ssible as hearsay, absent circunstances
bringing the statenments within a recognized exception to the
hearsay rule.” Su v. Weaver, 313 M. 370, 376 (1988) (citing
Kapiloff v. Locke, 276 Ml. 466, 471 (1975)). The Hearsay Rule is
a rule of exclusion, and thus the proponent of the disputed
evi dence bears the burden of showi ng that the Rul e does not apply.
See Cassidy v. State, 74 MI. App. 1, 7-8, cert. denied, 312 Ml. 602
(1988). No statenent at issue here would offend the hearsay rule
if the evidence was “offered for some purpose other than to prove
the truth of the nmatter asserted therein[.]” See Ashford v. State,
147 Md. App. 1, 75 (quoting Ali v. State 314 Ml. 295, 304 (1988)),
cert. denied, 372 Md. 430 (2002).

At first blush, it may appear that Dante Brown's statenent to
his nother, who in turn relayed it to Detective Jones, presents a
prototypal “hearsay w thin hearsay” paradigm See Ashford, 147 M.

App. at 73-74. But this problemis easily unscranbl ed.
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We begin by accepting the trial court's ruling that Dante’s
statenent constituted an excited utterance enbraced by Rule 5-
803(b) (2). But its admissibility lies not with the secondary
hearsay (Dante’ s exclanmation to Eva Col enan) but with the primary
hearsay that cane after Detective Jones’s recitation of M.
Col eman’ s assertion of her deceased son’s words: “l just ran into
soneone | don’'t need to see.”

Statenents nmade to an investigating officer are not hearsay
unless and until they are offered into evidence for their truth.
Daniel v. State, 132 Md. App. 576, 589, cert. denied, 361 Ml. 232
(2000) . *°

The State begrudgingly concedes that Detective Jones’s
“testinmony does appear to have been [hearsay].” The testinony is
gl aringly hearsay. Ms. Coleman’s remarks were offered, through
Det ective Jones, pellucidly for their substance and effect: to show
that Dante was being “pursued by soneone.” Indeed, appellant’s
objection to the introduction of the hearsay is framed as a
chal l enge to what it inplies — Dante Brown did not take care of his
drug debt - and not what it portrays — Dante was scared. Thus,

this out-of-court assertion was hearsay.

1%l ndeed, such reports are routinely used for a variety of
reasons ot her than as substantive evidence. Id. See Ashford, 147
MI. App. at 75-76 (citing cases and providing exanples of non-
hearsay statenents to investigators). See generally, Julian v.
Randazzo, 380 Mass. 391, 394 (1980) (discussing police reports and
“second |l evel” or “totem pole” hearsay).
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This, however, is not dispositive of the issue. W nust now

det erm ne whether any prejudice requires a new trial.
Harmless Error

Appel lant correctly asserts that the introduction of M.
Col eman’ s statenent through Detective Jones’s testinony was error.
We are nevertheless satisfied that the adm ssion of this hearsay
was harm ess beyond a reasonabl e doubt. ! G ven the extant record,
we concl ude on a nunber of grounds that the trial court’s |lapse in
giving such free rein to Detective Jones on the stand “coul d not
possi bly have influenced the verdicts.” See Borchardt, 367 M. at
131 (citing Dorsey v. State, 276 M. 638, 659 (1976)). See also
Farewell v. State, 150 Md. App. 540, 579 n. 17 (2003).

First, the disputed statenment, that Dante had just run into
someone he wanted to avoid, is fairly innocuous by itself. W do
not see this statenent, taken alone, as necessarily indicating a
nore “conpelling notive” for the nurders than the fact that Dante

may have insulted appellant’s nother —the reason he gave to Rene

“\We need not bel abor at this point the appropriate standard
of review of a trial court’s adm ssion of hearsay. See, e.g.,
Stalbosky v. Belew, 205 F.3d 890, 894 (6th Cir. 2000) (court
typically reviews evidentiary rulings under an abuse of discretion
standard but applies de novo revi ew of concl usi on whet her proffered
evi dence i s i nadm ssi bl e hearsay) (quoting United States v. Latouf,
132 F. 3d 320, 329 (6th G r. 1997)). Wuether the adm ssion of the
hearsay was an error that we would review de novo, cf. State v.
walker, 345 Md. 293, 325 (1997) (de novo review of adm ssion under
Rul e 5-804(b) (5) residual exception), or an abuse of discretion, we
must still ascertain whether appellant suffered prejudice.
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Kni ght and Bi anca Young —a fact which, on the streets, nmay be a
conpel |l ing reason for exacting revenge.

In addition, appellant nmust hurdle the prospect of waiver by
failing to object to appellant’s two separate adm ssions, in his
statenent that was read i nto evidence, that he had been arrested on
a CDS charge. See williams v. State, 131 MI. App. 1, 26-27, cert.
denied, 359 MJ. 335 (2000).?** Although appellant conplains of the
“doubl e hearsay” in the form of Detective Jones’s testinony, he
does not <contest on appeal the admssion of Eva Coleman’s
testimony, which highlighted her concerns that Dante had a drug
problem that he had paid one person, “Little denn,” noney for
drugs, and that he left the house with nore noney. On cross-
exam nation of Ms. Col eman, defense counsel specifically raisedthe
i ssue of drug debts by suggesting that because Dante was a drug
user, “he would have debts to drug dealers[.]” Ms. Col eman’s
testinony, both on direct and on cross-exam nation, effectively
conveys t he sane nessage as her hearsay statenment, admitted t hrough

Det ecti ve Jones, to the effect that she was afraid that Dante woul d

2ln williams v. State, 131 MI. App. 1, cert. denied, 359 M.
335 (2000), Judge Mylan pointed out that “[w] hen evidence is
recei ved wi t hout objection, a defendant nmay not conpl ain about the
same evi dence com ng i n on anot her occasi on even over a then tinely
obj ection.” Id. at 26-28 (citing cases). See also Wallace v.
State, 63 Ml. App. 399, 409, cert. denied, 304 Ml. 301 (1985).
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be harmed by “[p]ersons to whom he had owed noney to for drug
debts.” 3

Alternatively, we conclude that, w thout Brown' s statenent,
the State presented a conpelling case. The adm ssions by appel | ant
to Rene Knight and Bianca Young provide sufficient evidence of
guilt that would have permtted the jury to convict. Thei r
statements are in turn underpinned by the fact that police
recovered one of the nmurder weapons froma roomto which appel |l ant
had access in his house. Appel l ant’s statenent, read into the
transcript at trial, reveals that he was able to tell Pierre Easter
the | ocation of this handgun, and allowed his friend to take it in
order to use it.

We conclude that, based on our independent review of the
record as a whol e and convi nced beyond a reasonabl e doubt, “there

i s no reasonabl e possibility that the [ hearsay evidence admtted in

BWhil e we have indul ged appellant on the preservation issue
by entertaining his challenge generally to the recitation of
Detective Jones’s interview with Eva Col enan, we note in passing
that at trial the defense made no specific hearsay objection to
testinmony that one source of Eva Col eman’s concern was that Dante
woul d be harnmed by “[p]ersons whom he owed noney to for drug

debts.” Only follow ng the next answer did the defense object, and
then only citing the State’s questioning as “leading.” The trial
court sustained the objection. “I't is well-settled that when

specific grounds are given at trial for an objection, the party
objecting will be held to those grounds and ordinarily waives any
grounds not specified that are | ater rai sed on appeal.” Klauenberg
v. State, 355 Md. 528, 541 (1999). Neverthel ess, we need not base
our determi nation of harm ess error on the fact that the defense
may well have let the “drug debts” testinony in w thout objection.
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error] may have contributed to the rendition of the quilty

verdict.”

Dorsey, 276 M.

at 659.

ITI. Instructions and Inconsistent Verdicts

Citing instructional

for conspiracy to comit

jury:

The Def endant

error, appellant contests his conviction

mur der . The trial court instructed the

has also been charged wth

conspiracy to commt nurder. Conspiracy is an
agreenent between two or nobre persons to

commt a crinme.

In order to convict this

Def endant of conspiracy, the State nust prove
that the Defendant entered into an agreenent

with at least o
crine of nurder

ne other person to commt the
and that the Def endant entered

into the agreenent with the intent that the
mur der be conmitted.

This instruction roughly

tracks the |anguage of the Maryland

Criminal Jury Instructions.*

YMaryland Criminal Pattern Jury Instruction, WMPCJI 4:08,

provi des:

The defendant[s] is [are] charged with the

crime of conspiracy to commt |

].

Conspiracy i s an agreenent between two or nore
persons to commt a crine. In order to
convi ct the defendant of conspiracy, the State

must prove:

(1) that the defendant[s] entered into an
agreenent with at | east one other person
to conmmt the crinme of [__ ]; and

(2) that t

he defendant[s] entered into

the agreenent wth the intent that

[ ] be

commi tted.
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Appellant's attack is two-pronged. In his first prong, he
deprecates the trial court’s instruction because it does not set
forth the “required el enents of preneditation, deliberation, and a
specific intent to kill[.]” In his second prong, he argues that
the prejudice fromthis incorrect charge is clear because in its
confusion the jury rendered i nconsi stent verdicts —acquitting him
of first degree nurder of both victins and clearing himof using a
handgun in the comm ssion of a felony. Appellant then concl udes
that, because the trial judge failed to instruct on the requisite
mental state for first degree nmurder, “the jury may well have
believed that it could convict [hinl of conspiring to commt an
unpl anned and unprenedi tated nurder.”

The State urges that we affirm The State first interposes a
preservation argunent, pointing out that the defense failed to
challenge the jury instructions at trial. The governnent then
proclains that the guilty verdicts on conspiracy to commt first
degree nmurder and nmurder in the second degree are not necessarily
i nconsi stent with acquittals on the first degree nurder and handgun
counts. Finally, the State, hunoring appellant’s assignnment of
error, avers in any event that we should not disturb the verdicts
rendered on the basis of their inconsistency.

Preservation
We can speedily dispose of the State’'s non-preservation

argunent. As Judge Davis has noted:
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The State suggests that defense counsel's
failure to object to the court's instructions
or to request an instruction on consistent
verdi cts precludes Beharry fromconpl ai ni ng on
appeal about the inconsistent verdicts. See
MI. Rule 4-325(e). W do not agree. As we
explained in Jenkins v. State, 59 M. App.
612, 620-21, 477 A .2d 791 (1984), modified on
other grounds, 307 M. 501, 515 A 2d 465
(1986) (regarding whether guilty verdicts of
assault with intent to nurder and assault with
intent to maimwere inconsistent):

Odinarily, a defendant's failure to nmake
a tinely objection to the court's
instructions, or to its omssion to give

an instruction, precludes appellate
review of any error relating to the
i nstructions. . : Were the error

arises fromthe rendition of inconsistent
verdi cts, however, although it could have
been avoi ded by appropriate instruction,
it extends beyond the natter of
i nstructions.

W further explained in Jenkins that, when

real prejudice 1is shown, we will review on

appeal an argument that verdicts were fatally

inconsistent even 1f the defendant failed to

make the argument below.
Stuckey v. State, 141 MI. App. 143, 157 n.3 (2001) (quoting Bates
and Beharry v. State, 127 M. App. 678, 699-700 (1999)) (enphasis
inoriginal), cert. denied, 368 MI. 241 (2002). Because appell ant
enbroils the conspiracy instruction in the rendering of the
i nconsi stent verdicts, each of the prongs of his argunent nerits

further probing.

First Prong
Inconsistent Verdicts
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At common law, jurors took an oath to well and truly try the
case, and their verdict was consi dered sacrosanct. Since trial by
jury developed as an alternative to the ancient nethods of
conpurgation and ordeal, the jury was to be considered no nore
“rational” than the ordeals the jury had replaced. Just as one did
not question the judgnents of God in the ordeal, one did not
chal lenge the jury's verdict. Consi stency has never been a
requisite attribute of a jury verdict. Continuing the common | aw
tradition, “[i]nconsistent verdicts inajury trialll are generally

tolerated under Maryland | aw. Stuckey, 141 M. App. at 157
(footnote omtted). Mich |like Macbeth confronted with the witches’
predi ction that no man of woman born would ever be a threat for
him to reverse an inconsistent conviction would not only require
guesswor k about what produced the inconsistency, but would al so be
unfair to the State, whi ch cannot appeal an i nconsi stent acquittal.

At the trial level, if a jury returns a verdict that is
i nconsistent onits face, the trial judge m ght respond by refusing
to accept the verdict, pointing out to the jury how the verdict
cannot be reconciled with the jury instructions, and sending the
jury back for further deliberations to resolve the inconsistency.
The judge m ght also instruct the jurors that, to the extent that
their verdict reflects a conprom se reached by abandoning the

reasonabl e doubt standard, such a conpromse is inpermssible

Del i berations would then continue until jurors either returned a
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consistent verdict or indicated to the court's satisfaction that
t hey were hopel essly deadl ocked.

At the appellate level, the court will review such verdicts
where real prejudice is shown and the verdicts nay be attri butable
toerrorsinthe jury charge. See id. at 157 n.3 (quoting Bates v.
State, 127 Md. App. 678, 699-700 (1999)).

Al t hough t he Suprene Court concedes that inconsistent verdicts
reveal jury error, nevertheless in United States v. Powell, 469
U S. 57, 67 (1984), speaking for an unani nous Court on i nconsi stent
jury verdicts, Chief Justice Rehnquist, with an apparent shrug of
t he shoul ders, stated:

Finally, we note that a crimnal defendant
already is afforded protection against jury
irrationality or error by the independent
review of the sufficiency of the evidence
undertaken by the trial and appellate courts.
This review should not be confused with the
probl ens caused by inconsistent verdicts.
Suffici ency-of-the-evidence review involves
assessment by the courts of whether the
evi dence adduced at trial could support any
rational determnation of guilt beyond a
reasonabl e doubt. ... This review should be
i ndependent of the jury's determ nation that
evi dence on another count was insufficient.
The Gover nnent nust convince the jury withits
proof, and nust also satisfy the courts that
given this proof the jury could rationally
have reached a verdict of guilty beyond a
reasonabl e doubt. W do not believe that
further safeguards against jury irrationality
are necessary.

(Ctations omtted; enphasis supplied.) See also Galloway V.

State, 371 Md. 379 (2002) (Jury acquitted defendant of the charge
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that defendant had possessed and used a handgun. The jury's
verdict notwithstanding, the trial court convicted defendant on
bot h counts of possession of a firearmafter having been previously
convicted of a crinme. The trial court's judgnment in the sane case
was inconsistent with and inpermssibly negated the jury's
verdict.); State v. Johnson, 367 Md. 418 (2002) (Al co-defendants
were acquitted of conspiracy to conmt nurder, for which defendant
was subsequently convicted in a separate trial. The “rule of
consi stency” did not apply to verdicts issued in separate trials.);
Shell v. State, 307 MI. 46 (1986) (The court reversed the jury
conviction of the use of a handgun in the conm ssion of a felony
after he had been acquitted by the trial judge of the underlying
felony or crinme of violence.). The Johnson and Shell cases
di sti ngui sh between i nconsistent verdicts in a jury trial and such
verdicts in a non-jury trial.

Appel I ant confuses a curious verdict with an inconsistent
verdi ct. As indicated in Powell, supra, a truly inconsistent
verdict reveals a definite error but conceals the error's victim
Whose ox has been gored? The defendant’s? The governnment’ s?

First, there is no inconsistency either between the acquittal
on the first degree preneditated nurder count and the conviction
for conspiring to commt first degree nurder or, obversely, an
acqui ttal on a conspiracy charge and the conviction of first degree

nmurder. These offenses are separate and distinct. The crinme of
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conspiracy is proven by “a neeting of the mnds reflecting a unity
of purpose and design[.]” Monoker v. State, 321 M. 214, 221
(1990) .

It is not necessary that the target offense be made out at
all. An inchoate crinme, such as that expansive definition of
solicitation conspiracy, requires that the defendant nust have the
pur pose to engage in future forbidden conduct, that is, contenpl ate
a crime that has not yet occurred. Simlar to other inchoate
crinmes, conspiracy punishes preparatory conduct before it devel ops
into a substantive offense. A conspiracy is distinct from the
substantive crinme contenplated by the conspiracy and i s charged as
a separate offense. The actus reus of conspiracy is an agreenent
to commt acrinme. “The crinme is conplete wthout any overt act.”
Gardner v. State, 286 M. 520, 524 (1979). The jury was free to
convict appellant on the preneditated nurder count, acquit him
altogether, or find, as it apparently did, that, when the tine cane
to execute the plan, appellant’s conduct nay not have satisfied the
requirenents for first degree, preneditated nurder, because the
evi dence only convinced them beyond a reasonable doubt, of a
| esser degree of hom cide.

We find no inconsistency in the verdicts.

Second Prong
Conspiracy Instruction
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Were we, however, to find such an inconsistency, we
nonet hel ess disagree wth appellant’s contention that the
instruction was in error.

W realize that the Pattern Jury Instructions do not
necessarily cover every conceivable situation, and they cannot be
foll owed wi thout consideration of the particular circunstances of
each case. Nevertheless, we noted in Green v. State, 119 M. App.
547, 562 (1998), that “... appellate courts have chastised tria
judges for deviating fromthe nodel burden of proof instructions.”

Al t hough the better course was for the trial court to instruct
the jury using nore explicit elements of the offense, see Mitchell
v. State, 363 MI. 130, 146 (2001), we nonethel ess see no reason to
upset the conspiracy verdict on the basis of the jury charge
actually given. This is so because, followi ng Judge MAuliffe's
admonition “...that any departure from that |anguage wll be
“subjected to careful scrutiny[,]” wills v. State, 329 Mi. 370, 392
(1993), we have viewed the instructions in their entirety, see
Fleming v. State, 373 M. 426, 433 (2003), and “it is [not]
apparent fromthe record that the jury was msled by the court’s
i nstructions. Any inconsistent verdicts clearly are not a product
of lenity, mstake, or conpromse on the part of the jury[.]’
Bates, 127 Md. App. at 694. The trial court instructed the jury,
inter alia, that it had to find that appellant “entered into the

agreenent with the intent that the nmurder be conmitted.”

-31-



We exam ne the appellant’s inchoate crimnality through the
pri sm of purpose. Wen a defendant engages in proscribed conduct
or in conduct that brings about a prohibited result, our interest
focuses on his state of mnd at the tine he engages in the
proscri bed conduct or the conduct that causes the result.

Despite the conditionality of a defendant’s crim nal purpose,
when a def endant conmts an i nchoate crinme, such as conspiracy, the
def endant usually has shown hinself or herself to have a |l ess than
totally praiseworthy character and to hold out sonme threat to the
rights of others protected by the crimnal |aw O dinarily,
however, neither a reprobate character nor the hazard it represents
suffices for crimnal liability. Wat differentiates the inchoate
crimnal from others who are reprobate and hazardous is that the
former has fornmed a crimnal intention

Generally, all crimes contain a mens rea or nental state
el ement . In all of the traditional crines, there nust exist a
prohi bited action or result (“actus reus”) and a certain nenta
state (“mens rea”’). For exanple, crimes require that there be
awar eness that the prohibited action will occur (mens rea) at the
time of the commi ssion of the prohibited action. Thus, in the
present case for there to be first degree nurder it is not enough
that appellant killed another human. The killing nust have been

willful, deliberate, and preneditated.
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Appel  ant argues that, because the trial court previously
instructed on both first and second degree nurder, it failed to
advise the jury inits conspiracy instruction that there can be no
conspiracy to commt second-degree murder, and to convict the
appel | ant of conspiracy to nurder the jury nust find an agreenent
to commt wllful, deliberate, and preneditated nurder. Mitchell
363 Mi. at 149.

Conspiracy has two nental states: one for the underlying crine
itself, and one for any result or action that is necessary to
acconplish that goal. As was recently observed by the Court of

Appeal s:

When the object of the conspiracy is the
commi ssi on of another crine, as in conspiracy
to commt nurder, the specific intent required
for the conspiracy is not only the intent
required for the agreenent but al so, pursuant
to that agreenment, the intent to assist in
some way in causing that <crine to be
commtted. ... Thus, if the conspiracy is to
commt nurder, the intent nust be to conmmt
(or have someone conmit) those acts that woul d
constitute nurder

In re Heather B., 369 M. 257, 271 (2002) (quoting Mitchell, 363
Ml. at 146).

Gven the symmetry between the mens rea required for
preneditated first degree nurder and conspiracy to conmt nurder
we are satisfied that the trial court adequately instructed the
jury, and that appellant’s conviction for conspiracy to commt

first degree nurder was not the product of an instruction that
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woul d allow the jury to convict on the basis of a | esser degree of
intent. See Mitchell, 363 Ml. at 149 (“...the kind of awareness
and refl ection necessary to achi eve the unity of purpose and design
for a conspiracy is essentially the sane as that required for
del i beration and preneditation.”).?®

ITT. Mistrial

We turn to appellant’s contention that the trial court abused
its discretion in denying the defense notion for a mistrial because
of inadvertent adm ssion of “other crinmes” evidence. The defense
sought this remedy, asserting that it was aggri eved by testinony of
an acquai ntance of appell ant, Shawn Horton, whose statenents on two
occasi ons during his exam nati on suggest ed appell ant’ s i nvol venent
in the narcotics trade.

Appel l ant insists that, despite curative instructions fromthe
trial judge, “two [separate] references to [him as being in the
busi ness of selling drugs” could only have alerted the jury to a
propensity for crimnal activity and violence. W disagree, and
see no abuse of discretion in the trial judge' s denial of
appellant’s notion for a mistrial.

Shawn Horton testified for the State. Bot h appel | ant and

Easter were his friends. The testinony proceeded as foll ows after

The jury got the nessage. It had the option to convict on
conspiracy to commt second degree nurder, having been instructed
on both the “target” offenses, and, in our view, explicitly

rejected it.
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t he prosecution inquired whether Horton knew soneone going by the
nanme of “Clarence,” one of the victinms in this case:
[ PROSECUTOR]: And who was O arence?
[ WTNESS] : A regul ar cust oner
The def ense counsel inmedi ately objected. The trial court then
directed that Horton’s response woul d be stricken, and instructed
the jury:
Ladi es and gentlemen, M. Horton stated in his
law [sic] few words a response to the | ast
guesti on. In his answer, he referred to
Clarence as a “regular custoner.” Pl ease
disregard that, strike it from your nenory.
Don't consider it in your deliberations or in
your consideration of the verdict sheet in
this case.
Is that satisfactory?
[ DEFENSE] : Thank you, Your Honor.
Later, Horton testified that appellant and Easter had been
robbed. The prosecutor had asked Horton about sone of the events

that occurred the day of the shooting:

[ PROSECUTOR]: Wiat happened during the day,
can you tell us?

[ W TNESS] : We got robbed during that day.
[ PROSECUTOR]: Wio got robbed.
[ W TNESS] : Pierre, Gerard.

* * %

[ PROSECUTOR]: Wth regard to Gerard, what, if
anyt hing, did he say?

[ W TNESS] : What did he say?
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[ PROSECUTOR]: Um hum to you.
[ WTNESS] : He just got robbed.
[ PROSECUTOR]: And what did you say?

[ WTNESS] : Fuck it. W chalk it up as a
| 0ss.

[ PROSECUTOR]: Al | ri ght, and then what
happened?

[ DEFENSE] : (hj ecti on, Your Honor.
THE COURT: Excuse ne. Overrul ed.

[ PROSECUTOR]: And then what happened?

* ok
[ DEFENSE] : Your Honor, nay we be heard?
THE COURT: Come on back up

* ok
THE COURT: | knowit | ooks |ike sonebody’s

I n business but go ahead, why don’t you put
your objection —

[ DEFENSE] : Your Honor, ny objection is
that the witness said we chalk it up as a | oss
which it clearly inplies that they're in
busi ness toget her.

Your Honor, | have to ask for a mstrial at
this point.

* * *
Because we’'ve agreed — and it’s not the
State’s Attorney’s fault, | understand that.

But this certainly inplies drug dealing, which
would be a prior bad act that is not
adm ssible in this case. It is going to be
i npossible for the jury to disregard that
statenment in conjunction wth the other
statenent, and the inplications for thembeing
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out on the corner all day long. For themto
di sregard that and not to consider ny client a
drug dealer, which is not the issue in this

case. | don't think, as a result of that, he
can get a fair trial fromthis jury. And for
that reason, |'d ask for a mstrial.

* * *

That’s in conjunction with the prior testinony
that M. MIler was a customer

THE COURT: Cust onmer —
[ DEFENSE] : And the State’'s Attorney’s
correct, | didn't nmke a notion, because we

did have an agreenent. And |I’'m not accusing
her of violating the agreenent, but if the
Court wants I’Il nmake a notion and we can have
a hearing on it.

THE COURT: | want to protect your —deny
the notion for a mstrial. I don’t think
you're quite there but it’s awfully cl ose.

* * %
THE COURT: Ladi es and gentlenmen, let ne
grant the objection — sustain the objection

and let the —ask you to put out of your mnd
the answer to the l|ast question, which was
just chalk it up as a |oss. Pl ease don’t
consider this in your deliberations.
Horton later testified on cross-exam nation that he did not
know Dante Brown or Ms. Lee.?'®

Standard of Review

®Curiously, following the logic of appellant’s argunent,
Horton’ s deni al that he knew Dante Brown woul d suggest that Brown,
purportedly the first target of the shooting because he was
approached directly, was not a “regular custoner.”
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In Carter v. State, 366 Md. 574 (2001), the Court of Appeals
articulated the standard for appellate review of a trial court’s
decision on a notion for a mstrial:

It is well-settled that a decision to grant a
mstrial lies within the sound discretion of
the trial judge and that the trial judge’s
determ nation will not be disturbed on appeal
unless there is abuse of discretion. See
Klauenberg v. State, 355 MJ. 528, 555, 735 A
2d 1061, 1075 (1999); State v. Hawkins, 326
Ml. 270, 277, 604 A 2d 489, 493 (1992); Hunt
v. State, 321 M. 387, 422, 583 A 2d 218, 235
(1990) . W have held consistently to the
principle that “[t]he grant of a mstrial is
consi dered an extraordi nary renedy and shoul d
be granted only ‘if necessary to serve the
ends of justice.’” Klauenberg, 355 M. at
555, 735 A.2d at 1075 (citations omtted).
The question, as we have often said, is one of
prejudice to the defendant. See, e.g.,
Rainville v. State, 328 Ml. 398, 408, 614 A. 2d
949, 953 (1992).

Id. at 589.

Certainly, the trial judge is in the best position to gauge
whet her the circunstances dictate that a notion for a mstria
shoul d be granted. Miles v. State, 365 M. 488, 570 (2001)
“[When the court finds that inadm ssible evidence has been
presented to the jury, it is wthin the discretion of the tria
court to decide whether a cautionary or limting instruction should
be given.” cCarter, 366 MI. at 588.

We conclude that the trial judge acted within his discretion
in instructing the jury followng the unsolicited coments from

Shawn Horton, and that the instructions were sufficient to mtigate
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the effect of any inference that would be drawn from Horton’s
oblique references to the drug trade. Accordingly, we uphold the
trial court’s denials of appellant’s requests for a mstrial
because we are satisfied that the curative instructions provided
here mtigated any prejudice that would have accrued to appel | ant
because of Horton’s inadvertent remarks.

Finally, appellant’s appeal on this issue faces additional,
and now famliar, hurdles: the introduction, not contested on
appeal, of Ms. Col eman’ s testinony about Dante’s drug probl ens, and
her concern because he was going back to the streets that day with
nore noney, her affirmative response to questioning on Cross-
exam nation that Dante “would have debts to drug dealers,” and
appel lant’s adm ssions to a CDS arrest. See Williams v. State,
supra. At the end of the day, whether one considers appellant’s
argument to have been foreclosed, or any prejudice rendered
harm ess, see id., appellant has failed to justify a reversal on
this basis.

IV. Sufficiency

Appellant maintains that the evidence of record s
insufficient to support his convictions for conspiracy and second
degree nurder. W differ with appellant in our viewof the record.

Standard of Review
Qur review of the sufficiency of the evidence is plenary. In

reviewing for sufficiency, we nust determne “whether, after
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viewng the evidence in the light nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenments of the crine beyond a reasonable doubt.”
Jackson v. Virginia, 443 U.S. 307, 319 (1979); accord State v.
Smith, 374 Md. 527, 533 (2003); Wwiggins v. State, 324 Md. 551, 567,
cert. denied, 503 U.S. 1007 (1992); Johnson v. State, 142 M. App.
172, 193, cert. denied, 369 Md. 180 (2002); Jones v. State, 138 M.
App. 12, 17, cert. denied, 364 Ml. 535 (2001).

In conducting this review, our roleis not toretry this case,
because “[j]udging the wei ght of evidence and the credibility of
wi tnesses and resolving conflicts in the evidence are matters
entrusted to the sound discretion of the trier of fact.” In re
Heather B., 369 Md. 257, 270 (2002) (quoting In re Timothy F., 343
Md. 371, 379-80 (1996)), because it is the exclusive function of
the jury to draw reasonabl e i nferences fromproven facts. Diaz v.
State, 129 M. App. 51, 70 (1999), cert. denied, 357 M. 482
(2000). Rather, we “determ ne whet her the verdi ct was supported by
sufficient evidence, direct or circunstantial, which could convince
a rational trier of fact of the defendant’s guilt of the offenses
charged[.]” Wwhite v. State, 363 M. 150, 162 (2001).

Conspiracy

Appel lant, contesting his <convictions for comon |aw

conspiracy and second degree nurder, denigrates the evidence as

insufficient to support a finding of guilt on either count. He
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mai ntains that the State failed to show any agreenent between
hi nsel f and Pierre Easter to acconplish the hom cides, and avers
that the evidence, circunstantial at best, “supports a reasonable
hypot hesi s of innocence of conspiracy (an inpulsive act)[.]”

As we have previously discussed, the State need only prove “a
nmeeting of the mnds reflecting a unity of purpose and design[.]”
Monoker, supra, 321 Ml. at 221.

There is considerabl e evidence to support the jury' s verdict
of conspiracy. Appellant told Rene Knight that two people were
shot at Ashburton and North, that he had shot one and Pierre the
ot her. Kni ght recounted that appellant had asserted that the
victins had “di srespected” his nother, and Pierre s grandnother,
“so [appellant] dealt with the person who ... disrespected his
nother and Pierre dealt with the person who disrespected his
gr andnot her.” On further exam nation, Knight testified that
appellant said that “[t]hey would deal wth it thenselves.”
Appel lant told Knight that “he waited till it got dark and he |ay
for the person who di srespected his nother and he shot himon North
and Ashburton.” M. Knight further recounted that appellant then
said that “Pierre was with him” Appellant admtted in his March
10, 2000, statenent that he showed Pierre where one of the nurder
weapons was | ocated, and Pierre took it, after telling appellant
why he wanted the weapon. Judged in the Iight nost favorable to

the verdict, we conclude that the “the circunstances, taken
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together, are inconsistent wth any reasonable hypothesis of
i nnocence” as to conspiracy. See wilson v. State, 319 Md. 530, 537
(1990) .

The evi dence for second degree nurder is even nore conpel ling.
The cornerstone of the State’'s case is appellant’s adm ssions to
Rene Knight and Bianca Young that he shot a man. Ms. Knight's
testinony was particularly unassail abl e. She had no notive to
inplicate appellant, and, indeed, had been a neighbor and was
friendly with appellant’s sister. On cross-exam nation, she was

direct and forthright:

[ DEFENSE] : So you’ re sayi ng he just wal ked
straight up into the apartnment and then went
into —

[ W TNESS] : He canme to ask nme if | heard
about what happened on the ni ght —on Decenber
30th. I, in turn, told himno. He, in turn,

asked me if | had told anybody anything, and
[, inturn, told himno. And the conversation
went fromthere.

One of the nmurder weapons, the .32 caliber revolver, found its
way back to appellant’s house. Bianca Young, who was appellant’s
third cousin and, on this record, was |ikew se not shown to have a
notive tolie, also testified to appellant’s adnission. Both Rene
Kni ght and Bianca Young saw the weapon, proven to be the .32
cal i ber revolver used in the killings.

In the final analysis, this testinony transcends nere

sufficiency, and offers conpelling proof that permtted the jury to

return verdicts of guilty.
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JUDGMENTS AFFIRMED.
COSTS TO BE PAID BY APPELLANT.



