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ADMINISTRATIVE LAW -

The Pl anning Commi ssion for St. Mary’s County approved a
proposed subdi vision. The County Comm ssioners appealed to
the Board of Appeals. The Board reversed the Pl anning

Comm ssion, and on judicial review, the Crcuit Court for
St. Mary’'s County reversed the Board.

The Board did not err in failing to dismss the appeal from
t he Pl anni ng Comm ssion’s decision on the ground that the
notice of appeal was deficient; the Board did not err in
applying a de novo standard of review, and the Board did not
err in considering potential harmto public safety. The
Board did err in applying a 100% certainty standard to
determne threat to public safety, and the Board erred in
reversing the Planning Conm ssion’s decision wthout

provi ding an opportunity for further proceedings.
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This case arises out of an effort by Southern Resources
Managenent, Inc. and Robert Goll ahon (hereinafter both will be
referred to as Goll ahon), appellees and cross appellants, to
obt ai n subdi vi si on approval® for a 792.84 parcel of |and zoned
“rural preservation district,” located in St. Mary’s County
(hereinafter the Property). On February 28, 2000, the St. Mary’'s
County Pl anni ng Conmi ssion (hereinafter the Pl anni ng Comm ssion)
approved the subdivision plan for section 1, phase 1, which
proposed five fifteen acre lots on a total of 76.67 acres, and
approved the phasing plan for the renmai nder of the Property. The
approval for section 1, phase 1 was final and permtted
devel opnment to go forward, subject to appeal, but the approval of
t he phasing plan was not a final subdivision approval.

The St. Mary’'s County Board of County Comm ssioners
(hereinafter the County Comm ssioners), appellant and cross
appellee, and the St. Mary’'s County Heal t h Depart nent
(hereinafter Health Departnment) appealed to the St. Mary' s County
Board of Appeals (hereinafter the Board). On February 5, 2001,

t he Board reversed the Pl anni ng Conm ssion’ s approval .
Thereafter, Gollahon filed a petition for judicial reviewin the
Circuit Court for St. Mary’'s County. On January 13, 2003, the

circuit court reversed the Board. The County Comn ssioners

! The proposed subdivision is known as the Ml ntosh
subdi vi si on.



appealed to this Court.

We agree with the circuit court that the Board’ s deci sion
cannot be affirnmed, but we disagree with the court’s disposition.
Consequently, we shall reverse the judgnent of the circuit court,
vacate the decision of the Board, and remand the case to the
Board for further proceedings consistent with this opinion.

Factual Background

In the 1950's, the Property was owned by Hunter Chem ca
Cor poration and Federal Ordnance Corporation, which manufactured
and tested ordnance for the United States Navy from 1952 to 1956.
The ordnance included itens known as detonators, igniters, fuse
boosters, and simlar itens containing relatively snmall anounts
of expl osives, used to detonate nmunitions. Approxinmately 100
acres of the Property were used in the manufacturing process.

The conpani es buried unwanted |ive ordnance on the property as a
nmeans of disposing of it.

In 1959, Thi okol Chemical Corporation (hereinafter Thiokol)?
purchased the Property. 1In 1966 and 1967, Thi okol perforned an
i nvestigation of the site, located three burial sites, and
renoved ordnance. Docunents indicate, however, that even after

this renoval process, Thiokol believed that |ive ordnance

2 At sone point, Thiokol changed its nanme to Cordant
Technol ogi es, Inc. or conveyed the Property to Cordant, an
affiliated conpany. For ease of reference, we shall refer to the
entities as Thiokol.



remai ned on the Property.

In the early 1980's, all buildings on the Property were
razed. In 1984, the Property was placed on the State’s List of
Potential Hazardous Waste Sites so that it could be eval uated.

In 1985, the Maryl and Departnent of the Environnent (MDE)
conducted a prelimnary assessnent and determ ned that the site
was a low priority for investigation. In 1989, NUS Corporation
perforned an assessnent of the Property for the Environnental
Protecti on Agency (EPA). The NUS Corporation described chenicals
found on the site, indicated that they did not pose significant
heal th or environmental concerns, but also stated that the
“greatest concern” was the reported burial of shock sensitive
explosives. As a result, it recormended agai nst activities that
woul d disturb the soil or cause shocks to the ground. The EPA
listed the site as “no further renedial action planned.” In this
sane time franme, International Technol ogy Corporation al so

i nvestigated the Property, apparently on behal f of Thiokol.

In 1991, Thi okol decided to pursue renedial action, and a
wor k pl an was devel oped. According to a Thiokol report, Thi okol
conducted a historical analysis, surveyed and renoved all surface
debris, used three geophysical nethods® to | ocate any buried

debris, enployed a consultant to intensively explore the sites

3 A conbi nation of nagnetic, electromagnetic, and ground-
penetrating radar was used.
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identified by the surveys, and excavated the sites with the
approval of the MDE and the office of the State Fire Marshal
(Fire Marshal). The surveys were perforned by Geophex, Ltd., and
t he ordnance was renoved by Human Factors Applications, Inc.
(HFA). Ninety six priority sites were identified through use of
t he surveys, by considering the information obtained in the

hi storical investigation, and by considering the |ocation of the
former buildings. During investigation of the sites, HFA
recovered detonators, flash tubes, boosters, powder rings,
igniters, and squibs. A total of 1,360 pounds of material, the
sane as or simlar to the type descri bed above, were recovered
and destroyed. In June, 1995, after the renedi ati on was

conpl eted, Thi okol issued a report, and the report was placed in
the St. Mary's County Public Library.

I n January, 1999, Collahon purchased the Property with the
intent of developing a residential subdivision. Prior to the
sal e, Thi okol recorded a declaration of covenants anong the | and
records, prohibiting construction on a substantial nunber of
acres, the area where manufacturing had occurred. 1In early 1999,
&ol | ahon noved ahead with his subdivision plans. In June, NMNDE
expressed concern regarding the potential hazard of buried
ordnance. MDE revi ewed HFA docunments and determ ned that HFA
believed that not all sites investigated by it had been

conpl etely cleaned. HFA also advised that the surveys used m ght



not be able to detect small amounts of ordnance and had “hit or
m ss capabilities.”

Thi okol becane re-involved and contracted with Apex
Environnental , Inc. (Apex) and UXB International, Inc. (UXB) to
perform additi onal renediation. Apex and UXB devel oped work
plans in conjunction with MDE and the Fire Marshal. Ten sites,
totaling 22.4 acres, were identified to be explored. The work
pl ans were approved by MDE and the Fire Marshal, and the pl ans
were determned to be in conformance with United States Arny
Corps of Engineers and Departnent of Defense standards.

According to Apex's final report dated June 30, 2000,
approxi mately 16, 000 detonators were recovered, plus snal
quantities of blasting caps, boosters, detonator fuses, flash
tubes, and squibs. Also recovered were .5 pounds of raw
propel lant, .8 pounds of mlitary dynanmite, and 2.5 inert rocket
war heads. In all, approxinmately 82 pounds of naterial was
recovered with a net expl osive weight of approximately 11 pounds.
In addition, 218 tons of soil containing an estinmated 3.5 to 10.4
pounds of detonators were renoved fromthe property.

By letter dated Novenber 23, 1999, the Fire Marshal advised
Thi okol that the work plan had been conpleted in accordance with
the work plan approved by that office, and by letter dated
Decenber 3, 1999, MDE advi sed Thi okol that, for the areas

sanpl ed, “no significant chem cal contam nation exists above



acceptable risk levels”. The letter further stated that once the
ordnance investigation is conpleted, it would issue a final
determ nation

At some point in 1999, CGollahon applied to St. Mary’s County
Department of Pl anning and Zoni ng* for subdivision approval.
Gol | ahon divided the Property into two sections. Section 1, phase
1 consisted of 76.74 acres, and section 2 consisted of the
remai ni ng 716. 16 acres.

On February 28, 2000, the Pl anning Conmm ssion granted final
approval for section 1, phase 1 and granted approval for the
phasi ng plan for section 2. Robert CGollahon, John B. Norris,

Jr., with NGO Engi neering, Inc., Vince D Renzo, with Apex, and
Hugh Sease, with UXB, testified in support of the application.
The first paragraph of the minutes of the February 28 neeting
states:

Ms. Grover stated that all agencies have

I ssued final approvals with regard to Section

1, and there are no outstanding issues.

Staff recomrends approval. However,

regardi ng the Phasing Plan for Section 2,

t here has been an ongoi ng cl eanup of residual

contam nation from detonators previously

manuf actured on site by the Hunter

Manuf act uri ng Conpany. Applicant states

cl eanup has proceeded to the point where the

site has deened to be ‘clean’ except for one

| arge pile of dirt. However, in the absence

of a final determnation from MDE and in view
of the number of outstanding issues on this

* The nane of the Department has since been changed to the
Department of Land Use and G ound Managenent.
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section, including site access, staff
recomrends the Comm ssion defer decision on
t he phasing plan until all outstanding issues
are resol ved.
The m nutes informus that Goll ahon advi sed the Pl anni ng
Comm ssion that the areas of concern with respect to ordnance
were contained in the area used for manufacturing, the area
restricted by the declaration of covenants. M. Di Renzo reported
on the cleanup of the site. Detonators were discussed, and M.
Di Renzo stated they were snall and would not inflict injury. M.
Ann Rose, Director of Environmental Health, stated that, to the
contrary, she was advised by a representative of UXP that
detonators could cause injury. A representative of the Fire
Marshal’s office advised that the Fire Marshal was nerely
certifying that the work plan had been conpl eted and was not
certifying the site as safe for residential construction.
The County Comm ssioners and the Heal th Departnment requested
t he Pl anning Comm ssion to reconsider its decision. The Planning
Comm ssi on deni ed the request, and the County Comm ssioners and
the Heal th Departnent appeal ed to the Board.
The Board held evidentiary hearings on July 13, 2000, August
24, 2000, Decenber 4, 2000, and Decenber 7, 2000. The Board al so
held a work session on July 24, 2000. That session was not
recorded, and no m nutes were kept.

In addition to receiving docunentary evi dence, the Board

heard testinmony fromseveral w tnesses, which we shall sumari ze



in very general terms. Jon R Gimm Director of the Departnent
of Pl anning and Zoni ng, presented docunentary infornmation and
sumari zed the staff’s position, simlar to what had been done
before the Pl anning Conm ssion. John Norris and Vince D Renzo
testified on behalf of Gollahon. M. Norris’ testinony appeared
to be simlar to that presented to the Planning Conm ssion. M.
D Renzo reviewed the renedi ati on process from when Thi okol
purchased the Property through i ssuance of Apex’s final report.
He testified that, at the tinme of the February 28, 2000 hearing
before the Pl anni ng Comm ssion, there was a 400 ton pile of dirt
that the Fire Marshal wanted renoved and the Planni ng Conm ssion
want ed renoved, and that had been done. He also testified that
Apex’s final report was filed after the Planning Conm ssion’s
decision. On cross-exam nation, M. Di Renzo acknow edged t hat
t he Pl anni ng Conmmi ssion had not been informed with respect to al
of the itens found in 1999 but expl ained that they had enphasized
those itenms which were of the greatest concern

Kar| Kal bacher, a representative of MDE, testified on behalf
of the County Conmi ssioners. He explained that MDE was primarily
concerned wi th hazardous substances and was only concerned with
particul ar portions of the Property, being the areas previously
determ ned to contain ordnance. M. Kal bacher acknow edged t hat
the investigation and clean up had been conpleted to MDE s

sati sfacti on.



M. Hugh Sease, a representative of UXB, also testified on
behal f of the County Comm ssioners. He testified that the
Property was safe because UXB covered the sites thoroughly and
t he ordnance was insensitive to shock. He acknow edged that UXB
was only involved with renediation of certain sites and not the
whol e Property. In other words, UXB did not redo the earlier
surveys which identified those areas where ordnance had been
buried, i.e., the manufacturing area. He also acknow edged t hat
conplete information with respect to the itens found by UXB had
not been given to the Pl anning Conmi ssion.

The final witness for the County Conmm ssioners was Wayne
Lewal | en, the vice-president of Explosive O dinance Technol ogi es.
M. Lewal |l en had 20 years’ experience in explosive ordnance
renedi ati on and testified as an expert witness. M. Lewallen
read the historical docunents, at |east sone of the exhibits
before the Board, and |istened to at | east sone of the testinony
before the Board. He opined that the historical docunents showed
the presence of dangerous ordnance and that the renediation
efforts were inadequate.

Gol I ahon called M. Sease and M. DiRenzo in rebuttal. Both
W t nesses defended the renediation efforts as appropriate, in
conpliance with applicabl e standards, and adequate.

On February 5, 2001, the Board issued an opinion and order

in which it reversed the Planning Conm ssion’s deci sion and



deni ed Gol | ahon’ s request for approval of the section 1, phase 1
subdi vi sion plan and the phasing plan for the remai nder of the
proposed subdi vi si on.

The Board’ s opinion contained the followng. First, the
Board observed that it had appellate jurisdiction pursuant to M.
Code art. 66B, section 4.07(d)(1), and that the matter was
properly before it. Second, the Board determ ned that the County
Comm ssioners and the Heal th Departnment had standing to appeal
t he Pl anning Conm ssion’s decision pursuant to art. 66B, section
4.07(f).

Last, the Board addressed whether there was an error in the
Pl anni ng Conm ssion’ s decision. The Board, observing that public
safety was a valid consideration, concluded that the Pl anning
Comm ssion erred in approving the phasing plan w thout adequately
addr essi ng whet her the Property was safe for residential use, and
al so determi ned that the section 1, phase 1 plan was not
severable fromthe phasing plan. The Board referred to the “lack
of continuity between the various contractors hired to ‘clean’”
the Property, and the “conflicting information as to the status
of the ‘clean-up’ efforts,” and the testinony of Hugh Sease, an
enpl oyee of UXB, who “admitted that the cl eanup process was not
as thorough as shoul d be expected or as is needed for the
residential devel opnment” of the Property. The Board concl uded

that Col | ahon had not adequately addressed the potenti al



exi stence of ordnance on the Property.

On February 22, 2001, Collahon filed a petition for judicial
review. The circuit court held hearings on February 1, 2002, and
January 13, 2003, and on the latter date, issued an opinion and
order. The court reversed the Board s decision and reinstated
t he Pl anni ng Conmi ssion’s decision.?®

Because we performthe sanme function as the circuit court,

It 1S not necessary to summarize the court’s opinion in detail.

It is necessary to summarize the court’s hol di ngs, however, in
order to understand the issues presented on appeal. The court
held (1) the Board was within its jurisdiction in addressing
potential harmto public safety; (2) the Fire Marshal had a
responsibility to determ ne safety, and the burden was not solely

on Gol I ahon; (3) the Board erred in conducting a pure de novo

review, (4) the notices of appeal to the Board were deficient
because of |ack of specificity, and the Board shoul d have

di sm ssed the appeal; (5) the Board erred in inposing a 100%
certainty standard; and (6) the evidence was insufficient to

support the Board s concl usion.

®> The court’s opinion and order resolved all issues, but a
separate order was not signed and docketed. On May 8, 2003, a
separate order dated January 13, 2003 was docketed. Presumably,
the latter order was entered to conply with Rule 2-601. The
noti ce of appeal to this Court, even if filed prematurely, is
saved by Rule 8-602(d).
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Questions Presented

The questions raised by the County Conmm ssioners, as
slightly rephrased by us, are:

1. Didthe circuit court err in ruling that the Board
shoul d have di sm ssed the case due to deficient notices of
appeal ?

2. Didthe circuit court err in holding that the Board
used an incorrect standard in review ng the Planni ng Conm ssion’s
deci si on?

3. Didthe circuit court err inits determnation of the
scope of responsibility of the Ofice of Fire Marshal with
respect to the Property?

4. Didthe circuit court err in holding that the Board
acted arbitrarily and capriciously?

ol | ahon rai ses the follow ng question, as rephrased by us:

Did the circuit court err in holding that the Board had
authority to determ ne potential harmto public safety when the
application otherwi se nmet the requirenents of the subdivision
or di nance?

Judicial Standard of Review

When nore than one admnistrative entity is involved in the

deci sion process, it is the final decision that we review Dept.

of Health & Mental Hygiene v. Shrieves, 100 Md. App. 283, 301-02

(1994). In the case before us, that is the Board s deci sion.

- 12 -



In H kmat v. Howard County, 148 Md. App. 502, 522-23 (2002),

this Court set out the three part analysis an appellate court
nmust engage in when reviewi nhg an admni strative board’ s deci sion:

1. First, the review ng court nust
det erm ne whet her the agency recogni zed and
applied the correct principles of |aw
governing the case. The reviewi ng court is
not constrained to affirmthe agency where
its order is prem sed solely upon an
erroneous concl usion of |aw.

2. Once it is determned that the
agency did not err in its determ nation or
interpretation of the applicable |aw, the
reviewi ng court next exam nes the agency’s
factual findings to determne if they are
supported by substantial evidence, i.e., by
such rel evant evidence as a reasonable m nd
m ght accept as adequate to support a
conclusion. At this junction, . . . it is
t he agency’s province to resolve conflicting
evi dence, and, where inconsistent inferences
can be drawn fromthe sane evidence, it is
for the agency to draw t he inference.

3. Finally, the review ng court must
exam ne how the agency applied the law to the
facts. This, of course, is a judgnental
process involving a m xed question of |aw and
fact, and great deference nust be accorded to
t he agency. The test of appellate review of
this function is whether a reasoning mnd
coul d reasonably have reached the concl usion
reached by the [agency], consistent with a
proper application of the [controlling |egal
principles.]

(G tations and quotations omtted).
The Court of Appeals recently expanded upon the di scussion
of an appellate court’s review of an agency’s application of the

law to the facts in Lewis v. Dept. of Natural Resources, M.




~_, No. 114 Septenber Term 2002, 2003 Md. LEXI S 465, *29 - *34

(filed Cct. 10, 2003)(quoting Stansbury v. Jones, 372 Md. 172,

182-85 (2002)):

Al nost a half-century ago, in a case
involving a denial of a use permt, we
stated: “It is a clearly established rule in
the law of zoning that a court may not
substitute its judgnment for that of the
Zoning Board.” Dorsey Enterprises, Inc. v.
Shpak, 219 Md. 16, 23 (1959). Chief Judge
Hamond wote for the Court in State Ins.
Commir v. National Bureau of Casualty
Underwiters, 248 M. 292, 309 (1967), that
“under . . . [either] of the standards the
judicial review essentially should be limted
to whet her a reasoning mnd reasonably could
have reached the factual conclusion the
agency reached. (alteration added)."’

Whet her reasoni ng m nds coul d reasonably
reach a conclusion fromfacts in the record
is the essential test. |If such a conclusion
Is sufficiently supported by the evidence,
then it is based upon substantial evidence.
Forty years ago in Snowden v. Mayor and Gty
Council of Baltinore, 224 M. 443, 447-48
(1961), we noted that:

The substantial evidence test
"means that the reviewi ng court's
inquiry is whether on the record

t he agency coul d reasonably nmake
the finding." . . . Substantia
evidence is "such rel evant evidence
as a reasonable mnd m ght accept
as adequate to support a
conclusion.” The heart of the fact
finding process often is the
drawi ng of inferences fromthe
facts. The adm nistrative agency
is the one to whomis commtted the
drawi ng of whatever inferences
reasonably are to be drawn fromthe
factual evidence. "The Court may
not substitute its judgnment on the

- 14 -



question whether the inference
drawn is the right one or whether a
different inference would be better
supported. The test is

r easonabl eness, not rightness.™
[Citation omtted.]

Nonet hel ess, we have al so indicated in our
cases that where an administrative agency's
conclusions are not supported by competent
and substantial evidence, or where the agency
draws Impermissible or unreasonable
inferences and conclusions from undisputed
evidence, such decisions are due no
deference. | n Belvoir Farnms Honmeowners
Association, Inc. v. North, 355 M. 259,
267-68 (1999), we stated:

Generally, a decision of an administrative
agency, including a local zoning board, 1is
owed no deference when its conclusions are
based upon an error of law. Catonsville
Nursing Hone, Inc. v. Loveman, 349 M. 560,
569 (1998) ("We nmay reverse an adm nistrative
deci sion prem sed on erroneous | egal
conclusions." (citing People's Counsel v.
Maryl and Marine Mg. Co., 316 M 491, 497
(1989))).

In Maryl and Marine Mg., supra, 316 Ml. at 496-97, we said:

As we have frequently indicated, the order of
an adm ni strative agency nust be upheld on
judicial reviewif it is not based on an
error of law, and if the agency's conclusions
reasonably may be based upon the facts
proven. But a reviewi ng court is under no
constraints in reversing an adm nistrative
deci sion which is prem sed solely upon an
erroneous conclusion of law. [Citation
omtted.] [Enphasis added.]

In sum we review the instant case to ensure, first, that

the Board applied the correct |egal standard in making its
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determ nation, and second, that the Board s concl usion was
sufficiently supported by the evidence. Were either an
incorrect |legal standard is used or the Board s conclusion is not
sufficiently supported by the evidence, the decision is
consi dered arbitrary and capricious and, therefore, nust be
reversed. Lew s, 2003 Mi. LEXIS 465, *34.
Discussion
Adequacy of Notices of Appeal

The procedure for appealing a decision of the Planning
Commi ssion to the Board is set forth in St. Mary's County Zoni ng
Ordi nance, No. 90-11 (1990), Art. VI, 8 66.1.1,° as foll ows:

An appeal may be taken to the Board of
Appeal s by any person, firm or corporation
aggri eved by a decision of the Planning
Director or designee or by any officer,
departnent, board or bureau affected by a
deci sion of the Planning Director or

desi gnee. Such appeal shall be taken within
30 days of the date of the decision by the
Pl anning Director by filing with the board a
noti ce of appeal specifying the grounds
thereof. The Planning Director or designee
shall forthwith transmt to the board all of
the papers constituting a record upon which

6 The St. Mary’s County Zoni ng Ordi nance has since been
superseded by the St. Mary’s County Conprehensive Zoni ng
Ordi nance No. 02-01 effective May 13, 2002. The correspondi ng
section is 23.1.2, which provides: “Such appeal shall be taken
wi thin 30 days of the date of the action being appealed by filing
an application for Board of Appeals review with the Departnent of
Pl anni ng and Zoning. An application for appeal shall identify
with specificity all grounds for the appeal.” The parties agree
that section 66.1.1 of the previous zoning ordi nance controls the
issue in this case, and the notices of appeal expressly relied on
that section.
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the action appeal ed fromwas taken.
This section of the St. Mary’s County Zoning Ordi nance is derived
from M. Code Ann., Art. 66B, 8 4.07(e)(2)(2000), which states:

An appeal shall be taken within a reasonable

time, as provided by the rules of the board

of appeals, by filing with the adm nistrative

of ficer fromwhomthe appeal is taken and

with the board of appeals a notice of appeal

speci fying the grounds of the appeal.

Article 66B, section 4.07(d)(1) provides that the Board may
hear and deci de appeals where it is alleged “there is an error in
any order, requirenent, decision, or determ nation nmade by
adm nistrative officer . . . .” St. Mary' s Zoning O di nance
section 66.00.4a is to the sanme effect.

The notice of appeal filed by the County Conmi ssioners
stated that the basis of the appeal was “error in the order,
requi renent, decision or determ nation nmade by the Pl anni ng
Comm ssion” with respect to Gollahon’s application. The notice
filed by the Health Departnent stated: “Testinony for the
applicant on February 28, 2000, described discovery of detonators
with mniml net explosive weight. Subsequent inspection of
public information files described in testinony on behalf of the
applicant reveal that nunerous types of ordnance with
exponentially greater net explosive weight have been di scovered
in previous site investigations. Simlar itenms have been

recovered in the current investigation.”

The circuit court relied on Norwdod Hei ghts | nprovenent
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Assn.., Inc. v. Mayor and City Council of Baltinore, for the

proposition that a party seeking to appeal the decision of the
Pl anni ng Conmi ssion “nmust set out specifically the fact which he
contends is a violation of a particul ar paragraph of the

O di nance, otherw se he has set out no cause whatever.” 195 M.
1,7 (1950). As the County Comm ssioners correctly point out,

however, “[t]he statutory |anguage cited in Norwdod Heights no

| onger appears in Article 66B"; thus specific facts are no | onger
required to support alleged violations by the Planning

Conmi ssi on. In additi on, Norwood Heights dealt with a Baltinore

City Zoning Ordi nance where an appeal was sought after buil ding
permts issued. The Court dism ssed the appeal because “the
appel l ant had no authority under the statute to appeal,” rather

t han because facts were not set forth. 1d. at 8. As the circuit

court noted, the Court in Norwood Hei ghts observed that, under

the Baltinmore City ordi nance, the notice of appeal had to include
factual allegations show ng how t he ordi nance was violated. 1d.
at 7.

Appel | ee cites a subsequent Norwood Hei ghts case for the

proposition that the notices in this case were deficient. See

Nor wood Hei ghts | nprovenent Assn., Inc. v. Mayor and Cty Counci

of Baltinmore, 195 Md. 368 (1950). In this |ater decision, the
sane parties brought a simlar dispute before the Court. [d. at

372. The Court cited the earlier decision and dism ssed the



appeal. Id. at 373. Again, the party seeking the appeal was not
a party authorized to appeal under the statute, so the petition
was dismssed. 1d. More inportant for present purposes,
however, is that the above cases were decided under a Baltinore
City ordinance and prior to the anendnment of the | anguage in
article 66B, referenced above.

The County Comm ssioners virtually concede their notice was
deficient but argue the Health Departnment’s notice was sufficient
wi t hout expl ai ni ng why that woul d enabl e the County Comm ssioners
to orchestrate the opposition of the opponents to Gol |l ahon’s
application. In our view, the County Conm ssioner’s notice was
probably deficient while the Health Departnment’s notice was
probably sufficient. W need not decide that, however, because a
deficiency in the notice of appeal does not necessarily require
di sm ssal of the appeal. Assum ng the notice or notices in this
case were deficient, there is no statute, ordinance, or rule
requiring the Board to dism ss the County Comm ssioners’ appeal.

An admi nistrative proceeding is subject to the requirenents
of due process. This includes an adequate fornul ation and notice

of the issues in the case. Boehm v. Anne Arundel County, 54 M.

App. 497, 511 (1983). GCenerally, a notice of appeal, in the
judicial context, is not required to contain specifics, but the
formul ati on of issues and adequate notice is addressed and

governed by other requirenents. Cenerally, such other



requi renents are not present in the adm nistrative context.
Thus, the notice of appeal is required to specify grounds.

An agency has discretion, as long as it does not change the
nature of the original proceeding, violate due process, act
arbitrarily, or run afoul of sonme |egislative or self inposed
requirenent. Hikmat, 148 Md. App. at 531 n. 10.

An admi ni strative agency, exercising appellate jurisdiction,
nmust, through sone procedure, satisfy fairness requirenents.

Whet her an appeal is on the record, substantially de novo, or

purely de novo, the agency nmust determ ne the issue or issues

bei ng heard and decided. Even in a purely de novo appeal, only
those matters appeal ed are heard and deci ded, not every matter

that was involved in the underlying application. Halle Conpanies

V. Crofton Gvic Assn., 339 Md. 131, 140-49 (1995); Daihl v.

Board of Appeals of Baltinore County, 258 Mi. 157, 162-64 (1970).

An orderly disposition requires specificity of the portion of the
adverse ruling which is being challenged by the aggrieved party.

Dai hl, 258 Mi. at 164.°

"In Daihl, the issue was different fromthe issue under
di scussi on because the ordinance in Daihl provided that the board
woul d hear zoni ng appeal s de novo “upon the issues,” a standard
of review provision. The relevant |anguage in the case before us
provi des for an appeal fromthe “decision.” Art. 66B section
4.07(d)(1). As discussed below, there is no ordinance in St.
Mary’'s County or Board rule that expressly addresses the Board’ s
standard of review Despite the nore specific |anguage in a
di fferent but anal ogous context, we believe Daihl is authority
for the proposition that issues to be quasi-adjudicated need to

(conti nued. . .)
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The County Commi ssioners, before the Board, took the
position that all conceivable issues were being appeal ed. The
Board clearly was feeling its way, and the procedure could have
been nore orderly. The transcript reveals that the Board
formul ated its process and procedure as the hearing progressed.
The County Commi ssioners refused to be pinned down to specific
i ssues, the Board did not require it, and ultimately concl uded
that it was sitting as a “super Planning Conm ssion.”
Nevert hel ess, assum ng the County Commi ssioners’ notice was
deficient, and assum ng that the Board should have required a
formal delineation of issues, all parties understood, relatively
early in the proceedings, that safety related to the historica
presence of ordnance, was the only significant issue. There is
no contention that evidence was excluded based on i nadequacy of
the notices of appeal, and there is no contention that evidence
was admtted that should have been excluded. The Board’s
deci sion reflects the evidence and argunents in that it addresses
only the safety issue with the exception of one sentence. 1In
t hat sentence, the Board found that the Pl anni ng Commi ssion had

not erred in determning that adequate facilities existed to

(...continued)
be identified at a tinme and in a manner that provides notice to
all parties sufficient to enable themto present evidence and
argunment. We do not think it stands for the proposition that, if
the issues are not specified in the notice of appeal, the appeal
must be di sm ssed.
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serve the proposed subdivision. The Board proceeded de novo but
everyone understood, as stated, that safety was the contested
i ssue being reviewed under that standard.

Board’s Standard of Review

Cting Hkmt v. Howard County, supra, 148 Ml. App. 502,

where this Court held that “the adm nistrative standard of review
‘is not a purely de novo proceeding,’” the circuit court found

that the Board erred in conducting a de novo review and reversed

the Board s decision. The circuit court was incorrect in finding
that H kmat controls the Board’'s standard of reviewin this case.
The Hi kmat deci sion was based on an interpretation of the charter
for Howard County, Howard County ordi nances, and the enabling
statute for charter counties, Ml. Code, Art. 25A. H kmat, 148

Md. App. at 523.

St Mary’'s is a conmmi ssioner county, and as such, it is not
governed by Md. Code, Art. 25 A, but rather, Maryland Code (1957,
1998 Repl. Vol., 2002 Supp.), Article 25. The | and use
provi sions for such counties are contained in Maryland Code

(1957, 1998 Repl. Vol., 2002 Supp.), Article 66B. See Mayor &

Council of Rockville v. Rylyns Enters., 372 Md. 514, 528 (2002).

Article 66B specifically authorizes the establishnment of a Board
of Appeal s as an adm nistrative body created to “[h]ear and

deci de appeals where it is alleged there is an error in any



order, requirenent, decision, or determ nation nmade by an

adm ni strative officer in the enforcenent of this article or of
any ordi nance adopted under this article.” M. Code, Art. 66B,
8§ 4.07(d). The Board's standard of reviewis not directly
addressed in Article 66B, but 8 4.07(h)(2) provides the Board
with all the powers of the adm nistrative officer when the case

I's on appeal .

The Board, by statute, was given broad powers, its standard
of appellate review was not restricted by statute, and it was not
restricted by ordi nance or rule. Consequently, unlike the Board
in Hkmat, the Board s review was appropriately de novo with
respect to the issue being contested. Boehm 54 M. App. at 506-
11. Al parties participated in the proceedings with that

under st andi ng.
Responsibility of Fire Marshal

Mi. Code (2000), Art. 38A, 8§ 8 sets forth the powers and
duties of the Fire Marshal. 1In general, the Fire Marshall has
the power to enforce laws related to fire prevention and
potential fires. This includes “[t]he storage, sale, and use of
any expl osive, conbustible, or other dangerous article . . .,”
installation and nmai ntenance of fire safety equi pnment and fire
exits, and the suppression of arson. M. Code (2000), Art. 38A,
§ 8(a).



Al so under 8 8 of the Code, the Fire Marshal shall assist
ot her agencies in fire prevention matters when requested, enforce
regul ati ons, conduct inspections of designated types of
properties,® and report findings. The Fire Marshal nmay conduct
i nvestigations of any fire or explosion or an attenpt to cause
any fire or explosion. The Fire Marshall has additional duties
related to state owned property. M. Code (2000), Art. 38A 8§

8(n).

Under Md. Code, Art. 38A 8§ 12 (2000), titled “Additiona
remedies to abate, etc., fire hazards,” the Fire Marshal is

granted further authority. This section provides:

In case . . . any land is or is proposed to
be used in such a way to endanger life or
property fromthe hazards of fire or
explosion . . . the State Fire Prevention
Conmi ssion, the State Fire Marshal, or the
Attorney CGeneral may, in addition to other
renedi es provided by law, institute

I njunction, mandanus, abatenent, or any other
appropriate action or actions, proceedings to
prevent, enjoin, abate, or renove such

unl awf ul erection, construction,
reconstruction, alteration, maintenance or
use.

The County Comm ssioners argue that the circuit court

8 Md. Code (2000), Art. 38A, 8 8(d) provides: “The State
Fire Marshal shall inspect all State, county, and nunicipally
owned institutions, all schools, theaters, churches and ot her
pl aces of public assenbly as to fire exits and reasonabl e safety
standards and report his findings and recommendati ons to the
proper adm nistrative heads.”
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overstated the Fire Marshal’s powers and responsibilities and, in
effect, put too much reliance on the Fire Marshal’s approval of
renedi ation efforts in holding that the Board acted arbitrarily
and capriciously. The County Conmm ssioners argue that the
statutory | anguage gives the Fire Marshal perm ssive, rather than
mandat ory, powers and duties related to the Property, allow ng
but not requiring the Fire Marshal to inspect the property.
Because we review the Board' s decision, it is inmaterial
whet her the circuit court overstated the Fire Marshal’s
responsibilities. As discussed below, the issue of safety was
wWithin the Board' s jurisdiction to consider. There is nothing in
the Board s opinion to indicate that it m sconstrued the powers
of the Fire Marshal. The conclusions of the Fire Marshal and MDE
were not determnative in the sense of preventing further inquiry
into safety, but Gollahon was entitled to have the Board consi der
the evidence relating to their involvenent along with all the

ot her evi dence present ed.
Arbitrary and Capricious

Qur review indicates that the Board commtted severa
errors. First, the Board applied an arbitrary standard in
requiring 100% certainty. Second, the Board erred in failing to
provi de specific findings to explain why it was not convinced the
Property was safe. Finally, while the record contains evidence

to support a decision not to affirmthe Planning Conmm ssion’s
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deci sion, the evidence was insufficient to conclusively determ ne
that the property was unsafe and, thus, insufficient to reverse
t he Pl anning Commi ssion without further proceedings. Thus, we
will reverse the decision of the circuit court and order it to
remand the case to the Board for reconsideration in light of this
opi ni on.
A. Arbitrary Standard

In reaching its conclusion, the Board used a 100% certainty

standard and determ ned that Gollahon did not adequately prove

that the Property was suitable for residential devel opnent.

During the hearing before the Board, the Chairman of the Board

stated: “I would not be willing to allow anyone to build a house
on [the Property] until | was 100 percent sure there was nothing
buried on that piece of property.” He continued, and stated that

“because of the overt nature and history of this property that
there be 100 percent certainty that all of those expl osives had
been renoved prior to putting a single house on that piece of
property.” The other Board nenbers expressly agreed with the
certainty standard (two Board nenbers agreed with the chairman’s
statenents; the fourth stated “not a certainty yet that it’'s a
safe place”; and the fifth stated “no one has told nme yet that

t hey can guarantee that the place is definitely safe for people

to live in”).
The 100% certainty standard was arbitrary because it is
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I npossi ble to denonstrate, based on a 100% certainty requirenent,
that any parcel of land is conpletely safe. Therefore, by
appl ying an incorrect standard, the Board’ s decision was

arbitrary and capricious. See Forman, 332 Mi. at 219-220

(setting forth the grounds for reversal of an agency deci sion).
The correct standard is whether the evidence supports a finding
of unreasonable risk and, if so, whether it could be aneliorated.
“[Where an admi ni strative agency renders a deci sion based
on an error of law, we owe the agency’ s decision no deference.”
Lewi s, 2003 Md. LEXIS 465, *77 (citation omtted). Because the
Board clearly applied an incorrect |egal standard, we are not
bound by its opinion. Nevertheless, when an adm nistrative
agency renders a decision based on incorrect |egal standards, but
t here exists sone evidence, “however mnimal, that could be
consi dered appropriately under the correct standard, the case
shoul d be renmanded so the agency can reconsider the evidence

using the correct standard.” |1d. at *78 (quoting Belvoir Farns

Honeowners Ass'n, 355 Md. at 271

B. Findings of Fact

In order to determ ne whether sufficient evidence existed to
allow the Board to render a decision under a correct |egal
standard, we turn to the factual findings provided by the Board.
As an administrative board, the Board is required to issue

findings of fact and conclusions of law in support of its
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opinion. See Mehrling v. Nationwide Ins. Co., 371 Md. 40, 62-63

(2002) (noting that “adm nistrative agencies are required to
resolve all significant conflicts in the evidence and then
chronicle, in the record, full, conplete and detail ed findings of

fact and conclusions of law.” (quoting Forman v. Mtor Vehicle

Adm n., 332 Md. 201, 221 (1993))). The Court of Appeals further
specified that "findings of fact nust be neani ngful and cannot
sinply repeat statutory criteria, broad conclusory statenents, or
boilerplate resolutions.” Mehrling, 371 Ml. at 62-63 (quoting
Bucktail v. Talbot County, 352 MJ. 530, 553 (1999)). The purpose

of the findings requirenent is threefold: (1) requiring an
articulation of the reasoni ng process nmakes the deci sion-nmaker
accountable to the public; (2) it allows the injured party to
under stand the reasons behind the agency’s decision; and (3) nopst
i nportant, the findings requirenent assists in facilitating

judicial review of the agency’s decision. Sweeney v. Montgonery

County, 107 Md. App. 187, 197 (1995)(citing Baltinore Gas and

Electric Co. v. Public Service Conm ssion, 75 Ml. App. 87

(1988)).

Wth regard to the issue of judicial review, the Court of
Appeal s has explained that in order to determ ne whether the
Board’ s decision was arbitrary and capricious, the review ng
court must have an understanding of the findings of fact on al

material issues. Mehrling, 371 MiI. at 62-63 (quoting Forman, 332
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Md. at 220-21). “At a mninmum one nust be able to discern from
the record the facts found, the |aw applied, and the relationship

between the two. . . .” |d.

In the instant case, our review of the Board s decision is
hi nder ed because the Board failed to make specific findings of
fact regarding why it was not convinced the Property was safe.
In holding that the Planning Comr ssion erred in approving the
phasi ng plan w t hout adequately addressi ng whether the Property
was safe for residential use, the Board set out a vague
di scussion of sonme of its concerns regarding the Property and
t hen sinply concluded that Collahon had not adequately addressed

the potential existence of ordnance on the Property.

The Board nade no specific findings with regard to what
portions of the property it believed m ght be unsafe or any
speci fics about which evidence it found to be credible. The
Board did not indicate whether it believed the original surveys
of the Property or the historical analysis to narrow the areas
for intensive investigation were defective, whether the work
plans in 1992 and 1999 were deficient, or whether they were
| nproperly executed. W do not know if the Board believed that
ordnance m ght be on areas proposed for devel opnent or rather
that the concern was with access to the area restricted from
devel opnent. The effect of the lack of findings is magnified

because, as earlier discussed, the proceedi ngs evolved, and it
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was never made clear to Goll ahon what specific area or areas were

of particul ar concern.

The difficulty in understanding the Board' s reasoning is
hi ghlighted by the fact that the Board concl uded that the

Pl anni ng Conm ssion erred in approving the phasing plan w thout

adequat el y addressing safety. Despite that conclusion, the Board
al so reversed the Pl anni ng Comm ssion’ s deci sion approvi ng
section 1, phase 1. It is inpossible to tell whether the Board
was not convinced as to safety with respect to the entire tract,
or whether the section 1 phase 1 subdivision plan and the phasing
pl an were | unped together for sonme other reason. |In either

event, it is not clear whether it was for a reason that could be

addressed by Col | ahon.

Failure to provide specific findings of fact constitutes a
| egal error and prevents us fromfully understanding the Board’ s

decision. See Lewis, 2003 Md. LEXIS 465, *75 (2003)(noting that

t he Board shoul d have issued specific findings of fact when it
issued its opinion, and its failure to do so constituted | egal
error); Mehrling, 371 Ml. at 62-63. |In addition, it constitutes
an error of |aw and renders the Board s decision arbitrary and
capricious. Lewi s, 2003 Md. LEXI S 465, *35 (stating that
application of the incorrect |egal standard renders a decision

arbitrary and capricious).



C. Sufficiency of the Evidence

We turn to the evidence provided in the record to determ ne
whether it is sufficient to remand the case to the Board for
reconsi deration, w thout nore, under the appropriate |ega
standard, and to issue a new opinion with specific findings. W
conclude that it is not sufficient to support a reversal of the

Pl anni ng Conmi ssion, as distinguished fromother relief.

The evidence presented to the Board was sufficient to
support a conclusion, under a non-arbitrary standard, that the
Pl anni ng Commi ssion erred in approving the phasing plan. Wthout
wei ghi ng the evidence other than in a relative sense, the
evidence with respect to section 1 phase 1 is of |ess weight than
that relating to the phasing plan. W cannot say, however,
Wi t hout greater understanding of the Board s reasoni ng and
findings as to potential |ocation of ordnance and the danger of
any such ordnance as it relates to section 1, phase 1, that the
evi dence was insufficient to permt the Board to deny approval.

See Snowden, 224 Ml. at 447-48 (noting that a conclusion is

reasonabl e and based on substantial evidence when it is

sufficiently supported by the evidence).

Wth respect to the evidence generally, the Board noted
there was a “lack of continuity between the various contractors

hired to ‘cl ean the Property, and there was “conflicting

information as to the status of the ‘clean-up’ efforts.” The
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Board cited the testinony of Hugh Sease, an enpl oyee of UXB, who
“admtted that the cl eanup process was not as thorough as shoul d
be expected or as is needed for the residential devel opnent” of

the Property.

The testinony focused on the renediation efforts in the
areas identified as having contained ordnance, particularly the
22.4 acres that was the subject of the nost recent renediation
efforts. Because there was |ess information presented about how
the original surveys identified those areas, the Board coul d
reasonably require nore information to deternmine their
effectiveness. 1In addition, it appears the early renediation
efforts were primarily concerned with chem cal contam nation
The MDE and the Fire Marshal enphasized the limtations on their
duties and responsibilities. There may be uncertainty with
respect to the | ocation of proposed |ots and roads in
rel ati onship to where ordnance was found. There is a question
whet her any exi sting ordnance can cause injury and, if so, under

what ci rcunst ances.

Based on this evidence, the Board coul d reasonably concl ude
that the Planni ng Comm ssion should not have approved the

Property for residential use. See State Ins. Conmir v. National

Bureau of Casualty Underwriters, 248 M. 292, 309 (1967)(“a

reasoni ng m nd reasonably coul d have reached the factual

concl usi on the agency reached.”).
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W hol d, however, that although the evidence is sufficient
to justify the Board s refusal to affirmthe Planning
Comm ssion’s decision, it was legally insufficient to support an
outright reversal of that decision. |In other words, the evidence
is sufficient to raise questions regarding the safety of the
Property, but insufficient to support a conclusion that the
Property is unsafe. As previously stated, the Board found only
that it was not convinced the Property was safe and did not find
the Property was unsafe. The evidence is insufficient to support
the latter finding, if made. Evidence was introduced that al
agencies involved in analyzing the Property issued final
approvals with regard to renediation efforts. There was no
evi dence presented specifically indicating that the Property
remai ned unsafe. There was only the opinion expressed by M.

Lewal | en whi ch was general and unsupported by specific facts.

In other words, the evidence indicated that at one tine
there was ordnance on sone portion of the Property which at sone
point in tinme was dangerous. The evidence also indicates that a
substantial effort was nade to identify the |ocation of ordnance
and substantial remediation efforts were undertaken by
know edgeabl e persons with the assistance and oversi ght of
government al agencies. The Board was certainly justified in
bei ng concerned with the safety of citizens, but there is no

affirmati ve evidence that the above efforts have not been
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successful. The evidence was not enough to persuade the Board
that they had been successful. On renmand, with the benefit of
specific findings by the Board, Gollahon will have the

opportunity to address the specific areas of concern.

ol lahon is entitled to address the deficiencies perceived
by the Board. This is especially so given the considerable
confusion regarding i ssues and procedure related to the hearing,
and the fact that the applicant had no advance specific
i nformati on about the perceived deficiency, other than the

general concern regardi ng ordnance safety.

Wiile it was reasonable for the Board to question the safety
of the Property, it would have been unreasonable to determ ne
that the Property was unsafe and to prohibit all devel opnent,
based on the present record, had the Board nade that

det erm nati on. See Lewis v. Dept. of Natural Resources, No. 114

Sept enber Term 2002, 2003 Md. LEXI S 465, *35 (2003)(“the record
contains little or no enpirical data to support the Board's
conclusions or to refute the studies and reports of petitioner's
experts. The Board's decision is thus arbitrary and

capricious.”).

Based on our analysis, if the Board had remanded the matter
to the Pl anning Comm ssion for further analysis on the issue of
safety, or had nodified the Planning Conm ssion’s decision in a

manner supported by the evidence, we would affirm See H kmat
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v. Howard County, supra, 148 Md. App. at 531. Because the Board

reversed the Pl anni ng Comm ssion, we nmust vacate the Board’ s
decision and remand to the Board to either remand to the Pl anning
Comm ssion or to conduct further proceedings itself. On remand,
the Board nust permt further proceedings to determ ne whether
the Property, or sone portion of it, is suitable for residential
devel opnment, and if so, to what extent and under what
restrictions, applying a reasonable and non-arbitrary standard.
Additionally, it must include specific findings of fact and
conclusions in its opinion, whether it conducts the proceedi ngs

itself or on appeal after remand to the Pl anni ng Conm ssion.?®
Jurisdiction to Consider Potential Harm to Public Safety

The Board found that Gollahon failed to adequately address
“the potential harmto public safety presented by unexpl oded
ordnance at the subject property.” Although the circuit court
reversed the decision of the Board, the court noted that the
Board did in fact have the authority and jurisdiction to nake
such a determnation with regard to Gollahon’s application for
subdi vi si on approval. Gollahon alleges error on the part of both
the Board and the circuit court, arguing that, because its

application for subdivision approval otherw se net all the

°To make our holding clear, we expressly state that we are
not shifting the burden of proof. The burden remains on
Gol | ahon. W are addressing the evidentiary requirenents to
support the Board’ s deci sion.
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requi renents of the subdivision ordinance for St. Mary’s County,
the Board did not have any statutory authority to address the
potential harmto public safety presented by the unexpl oded

ordnance.

CGol Il ahon cites Restivo v. Princeton Construction Co., 223

Md. 516, 523 (1960), in which the Court of Appeals stated that
“where a given plan conplies with every limtation inposed by the
Ordi nance, the Board is not authorized to prescribe further
limtations based on its own concepts of what is desirable in the
public interest.” Noting that it is undisputed that the
Property, at least with respect to Section 1, Phase 1, satisfied
the requirenents of the St. Mary’s County devel opnent standards
and net all regulatory requirenents, Gollahon contends that its
subdi vi sion project nmet all of St. Mary’'s County devel opnent
standards. Gollahon clains that the Board sought to prescribe
its own limtations based on what it believed was in the best
interest of the public, in contravention of Maryland case | aw, as

outlined in Restivo.

Al t hough the Restivo Court did say that a Board may not | ook
outside the | aws established by the |egislature to inpose its own
beliefs or requirenents for approval of a construction project,
it found that the proposed project did not neet all of the
requi renents of the applicable ordinance. 223 Mi. at 523. Even

t hough the statement by the Court nay be dicta, it is sound. The

- 36 -



Board in the instant case did not | ook outside of established
| aw, however, because it relied on various provisions of M.
Code., Art. 66B, and the St. Mary’'s County Subdi vi sion

Regul ati ons.

Under Md. Code, Art. 66B 8 4.07(d)(1), the Board is given
the power to “[h]ear and deci de appeals where it is alleged there
Is an error in any order, requirenent, decision, or determnation
made by an administrative officer in the enforcenent of this
article or any ordi nance adopted under this article[.]” Because
an “adm nistrative officer” includes a planning comr ssion, see

VWharf at Handy's Point, Inc. v. Dept. of Natural Resources, 92

Md. App. 659 (1992), the Board clearly had jurisdiction to hear
and decide this case. Mreover, it is clear that the Board had
“all the powers of the administrative officer fromwhomthe

appeal is taken.” M. Code, Art. 66B 8§ 4.07(h)(2).

The adm nistrative officer, in this case the Pl anning
Comm ssi on, was responsible for ensuring that the subdivision
requi renents were upheld. The St. Mary’'s County Subdi vi sion
Regul ations provide, in part, that “[t] he purpose of the
regul ations are: (1) [t]o protect and provide for the public
heal th, safety, and General Wl fare of the County . . . .7 St
Mary’ s County, Maryland Subdi vi sion Regul ations § 1.03
(B)(1)(1993). These reqgulations also state that the Pl anning

Commi ssion may i npose such additional reasonable conditions for
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desi gn, dedication, inprovenent, and restrictive use of the |and
as they may see fit to protect the safety, health, and general
wel fare of the future owners in the subdivision and of the County

at large. 1d. at § 1.10.

Thus, the Board had jurisdiction and authority, under both
the Ml. Code and the St. Mary’s County Subdivi si on Regul ati ons,
to consider public safety as one factor in its determ nation
whet her to approve devel opnent of the Property. The circuit
court did not err in finding that the Board had authority to

consi der this point.

JUDGMENT REVERSED. CASE
REMANDED TO THE CIRCUIT COURT
FOR ST. MARY’S COUNTY WITH
INSTRUCTIONS TO VACATE THE
BOARD’S DECISION AND REMAND TO
THE BOARD FOR FURTHER
PROCEEDINGS CONSISTENT WITH
THIS OPINION.

COSTS TO BE PAID ONE-HALF BY
APPELLANT AND ONE-HALF BY
APPELLEES.



