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In this nmurder and assault case, in which both a father and
son were charged but tried separately, we are asked to consider
whether the trial court erred at the son's trial by refusing to
admt as a declaration against penal interest the father’s
stat ement excul pating the son. Following a trial in June 2002
appel l ant Charles Stewart, Jr. (sonetines referred to as “Junior”
or “Nookie”), was convicted by a jury inthe Crcuit Court for St.
Mary’'s County of numerous of fenses, including first degree nurder
of John Butler, use of a handgun in a crime of violence, first
degree assault of Orega Nunley, second degree assault of John
Nunl ey, and related charges. Appel l ant was sentenced to life
i mprisonnment for the nmurder conviction, and a consecutive term of
thirty-five years for the other convictions.?

On  appeal, appellant presents two questions for our
consi deration, which we have rephrased slightly:

| . Did the trial court err in excluding a declaration

agai nst penal interest nade by appellant’s father,
Charles Stewart Sr., in which Stewart, Sr.,
I nplicated hinself and excul pated appel |l ant?

1. Dd the trial court abuse its discretion in

permtting the State to re-open its case at the

suppressi on heari ng?

For the reasons di scussed below, we shall affirm

' At a bench trial in Septenber 2001, appellant’s father was
convi cted of second degree nurder, two counts of attenpted second
degree nurder, and related offenses. W recently affirned those
convictions in an unreported opinion. See Charles Stewart, Sr. v.
State, No. 2086, Septenber Term 2001 (filed June 20, 2003).



FACTUAL SUMMARY?

On March 5, 2001, Deputy O ayton Safford of the St. Mry’s
County Sheriff’'s Ofice responded to a call for a shooting and
found the deceased victim John Butler (“Fats”), lying on Pegg
Road, near the Pegg’ s View Apartnents. Wthin two to three feet of
Butl er’s body, Deputy Safford | ocated a kitchen knife. John Nunley
(“Snowran”) and Omega Nunley (“Megatron”) were found a short
di stance away. Both had been severely beaten but were still alive.

At the scene, Deputy First C ass Mark Beckman found an unfired
bullet and a shell casing in the gutter. In front of the
apartnents, he observed a puddl e of blood, a live bullet, and a set
of keys. Deputy Thomas Hedderich, the third officer to arrive at
the scene, described the appearance of the Nunley brothers:

[ T] hey were both laying on the ground in the area of the

apartnents on the grass. Both of them were swollen,

bl eedi ng, cuts about the head and face. And they was

just laying there. | asked themif you are all right,

are you all right. | got no response, however, their

eyes were opened, they were breathing, they were noving

around, trying to get up.... | noticed a |ot of blood,

a |l ot of eyes swollen al nost shut, things |ike that.

James Locke, M D., an assistant medi cal exam ner, testified as
an expert in forensic pathology. He opined that Butler, who was

twenty-seven, died as a result of a gunshot wound to the back of

the neck. The bullet severed the spinal cord, passed through the

2 Because a nunber of the w tnesses have i dentical |ast nanes,
we shall sonetines refer to the witnesses by their first nanes or
ni cknames.
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floor of the nouth, and lodged in the victims right cheek. A
| arge caliber netal jacketed bullet was recovered fromthe cheek.
Butler also suffered abrasions to his face, left hand, and right
shoul der.

Gerald Apollon, MD., an energency room physician at St.
Mary's Hospital, testified that on the norning in question he
treated both John and Orega Nunley. A CT scan reveal ed that John
“had fractures of the skull and al so bl eeding around the brain as
well as within the brain.” Because of the life threatening
injuries, John was transferred to Washington Hospital Center. A
drug screening indicated that John was i ntoxicated.

John was hospitalized for about three nonths as a result of
the injuries he sustained. A phot ograph of John, depicting his
condition, was admtted into evidence. Wth regard to John’s
current condition, his nother, Joanne Nunl ey, testified:

At the norment he had to start back over again to know his

ABCs, his colors, his —it’'s just like first grade in the

way of speaking. He got to |learn everything back over

again. W are teaching himto know his ABCs, his tines.
And he had forty stitches in his head. He’s going to

therapy twice a week now for ... his right arm and to
| earn how to nove his armthe right way. And he just,
like — I nmean, |like he know who you are, but he cannot

say your name and everything. He just had to start al
over again fromthe beginning as a child.

According to Dr. Apollon, Orega “had sone obvious injuries.
He had a ot of swelling” and “lacerations.” In addition, a CT
scan revealed that Orega had a fracture of the right eye socket,

fractures of the skull, and bleeding around the brain. As a
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result, Orega was transferred to Shock Trauma. He tested positive
for cocaine, marijuana, and an intoxicating |evel of alcohol.
Onega testified that he did not renenber what happened on
March 4 or March 5 of 2001. He recalled only that his brother
pi cked hi mup that day and they “went down to Butler’s.” He added:
“[Alfter that | don’t remenber nothing....” Orega was hospitalized
for about two nonths as a result of his injuries, and suffered the
| oss of eighty percent of the vision in his right eye. He
continues to experience headaches and pain in his | egs and back.
John Barnes was with appellant and his father on the evening
of March 4 and the norning of March 5, 2001. He testified that in
the late hours of March 4, he was at honme when appellant and his
father, Charles Stewart, Sr. (“Senior”), stopped by to ask himif
he wanted to go out. Barnes’s brother-in-law, WIIliamSonerville,
was al so present. Senior drove them in his gray, four-door
O dsnmobile to a “club” called Butler’s Place in Lexington Park.
According to Barnes, the group arrived at Butler’s Place
shortly after m dnight on March 5, 2001, where they drank beer and
danced. As the norning wore on, nore patrons arrived and people
were crowding the dance floor. Barnes testified: “l just saw
Charles, Jr., and Fats [i.e., the victim |ike face-to-face tal king
or whatever. | didn't really pay it no mnd. Then it was just a
little scuffle had broke out, and they broke everything up, and we

| eft out of there.” Barnes clained that they were “[p]ushing and



shoving” and then “Fats tried to pick [appellant] up by his Iegs,
and sonehow or another they fell down on the floor, then everybody
just broke themup.” Barnes believed that Senior was al so i nvol ved
in the altercation

Appel | ant struck the bouncer who forced himto | eave t he cl ub.

Barnes and Sonerville told appellant, “[L]et’s go home, kill it,
don’t worry about it.” When Senior exited the establishnent,
appel l ant was still upset. At appellant’s suggestion, they drove

to the honme of appellant’s friend, Stuart Gough. Appel | ant and
Seni or went inside. Wen Barnes went inside to use the bathroom
he saw appellant with a handgun and Gough with a plastic bag
Thereafter, Robert Scriber, Benjam n Hebb, and Nat han Schi ndl er all
arrived in Schindler’s Ford Bronco.

Upon | eaving Gough’s residence, Barnes, Gough, and Junior
entered Senior’s car; Somerville went with the group in the
Bronco. Barnes assuned that they were going to get gas and then go
hone. He apparently “dozed off” and, when he awoke, they were
headi ng back to Butler’s Place. At appellant’s direction, Senior
went inside. He determ ned that no one was present.

The group then proceeded to Church's Chicken to get gas
Wiile there, Barnes went inside to use the restroom and, when he
exited, the Bronco pulled up. Barnes still thought they were going
hone, but he was wong. He explained: “And right when we get up

on the turn by Pegg Road, they decided they want to turn up” into



the Pegg’'s View apartnent conpl ex. According to Barnes, it was
appel l ant who stated, “turn on Pegg's View.” Schindler followed,
driving the Bronco. Shortly after the two vehicles parked at the
apart nent conpl ex, Barnes observed a bl ack Ford Taurus cone around
the corner, “real fast,” driven by John Nunl ey. Appel | ant and
Senior i Mmediately “junp[ed]” out of the car and ran to t he Taurus.
Barnes al so recal l ed that Sonmerville, Scriber, and Hebb exited the
Bronco, but he could not renenber if Schindler got out.

Frominside the vehicle, Barnes saw that Senior was “hol di ng”
an al um num baseball bat. According to Barnes, “[t]he tip of the
bat” was “com ng down repeatedly.” Barnes “could hear alittle bit
of noise,” which he described as “a pinging sound.” He
“figure[d]” the noise cane fromthe bat. Then, Barnes saw Butl er
exit the apartnent building and wal k toward the commoti on. Barnes
heard soneone yell, “It wasn’t ne.” At that point, Barnes deci ded
he “was going to try to get out [of] the car, get away fromthere.”
It was then that Barnes heard a gunshot. Barnes did not know who
had the gun, and he quickly “junped in the car” because he was
“scared.” Gough returned to the car and noved it a short distance
t o anot her parking pl ace.

Appel | ant and Seni or ran back to the car; Senior was carrying
the bat. Wiile in the car, Barnes saw appel |l ant hand a smal |l bl ack
gun to Gough. He also heard appellant say that he had to “go get

rid of the stuff.” Wen the group arrived at Lexwood Apartnents,



Seni or “junp[ed] out real fast, ran towards the wooded area[,]” and
threw the bat in the wiods. Gough also ran into the woods, but
headed in a different direction fromSenior. Wen they returnedto
the car, Barnes thought it was Senior who stated: “[N]obody know
not hing.” Barnes was then dropped off at his hone.

At about 5:00 a.m, the police canme to Barnes’s house and
transported himto the police station, where he was intervi ewed by
Det ective David Yingling. Later, the detective infornmed Barnes
that his story was not consistent with other information that had
been obtai ned. According to Barnes, Detective Yingling told himto
“just get it straight, get it right,” so Barnes “gave him the
truth.” Barnes explained that he did not tell the truth initially
because he was frightened.

On cross-exanm nation, Barnes agreed that he was sonewhat
“confused” about “the details.” In one of his statenents on March
5, for exanple, he had indicated that he saw Gough hand his gun to
Seni or, but he acknow edged at trial that he was “not sure” if that
was accur ate. Nor did he know who had the gun when the group
returned to Senior’s car at Pegg's View. He al so acknow edged
that, at the scene, he was in the car with his head down, and so he
“mssed a lot of the details there.”

On redirect, Barnes clained that appellant had the gun at
Gough’ s house. Moreover, when asked if he was “absolutely sure”

t hat appel | ant had the gun, Barnes responded, “yes.” |In addition,



Barnes said that he first saw the bat at Pegg’s View, and cl ai ned
that Senior had it and used it. Barnes stated: “l just seen the
tip of the bat just coming up, comng down.” And, according to
Barnes, when Senior and appellant ran to the car, Senior was
carrying the bat. He also reiterated that, while in the car, he
saw appel | ant “handing [the gun] over ... [to] Gough.”

On re-cross, the defense attorney revi ewed Barnes’ s statenent
to the police on Mrch 5, 2001. In that statenment, Barnes
i ndi cated that Gough said he wanted to bring his “piece.” Barnes
understood that termto nean that Gough wanted to bring his gun.
In addition, Barnes had said that, while the group was at Gough’s
resi dence, Gough retrieved a bag. Apparently, the gun was in the
bag, and Barnes stated that the bag was handed to Seni or.

Detective First Cass David Yingling testified that, at
approximately 10:45 a.m on the norning of the occurrence, Barnes
took himto the area in question and poi nted out where the bat had
been thrown. Yingling recovered a baseball bat froma wooded area
on Lexwood Drive. Detective Yingling also found one RP .380 round
from Gough’ s residence.

On March 8, 2001, Detective Yingling |located a black Davis
. 380 sem aut omati ¢ handgun i n t he woods near Lexwood Drive. 1t had
one live round in the clip and one in the chanber. The detective
estimated a distance of 75 to 100 yards separated the places where

the gun and bat were found.



Gary Dicks, acrine lab technician with the St. Mary’s County
Sheriff’s Ofice, arrived at the scene of the shooting at about
3:00 a.m An expended round was found near Butler’s body. D cks
al so attended the autopsy of John Butler; a bullet was retrieved
fromhis body. Although a fingerprint was recovered fromthe knife
found near Butler’s body, Dicks indicated that it was not readabl e.
No fingerprints were recovered from the handgun or the shell
casing, and the bat also tested negative for fingerprints and
bl ood.

Gary Phillips, a firearns examner, testified that the
expended shell casing recovered near Butler’s body, and the bull et
recovered from his body, were fired from the handgun found by
Detective Yingling. According to Detective David Al exander of the
St. Mary's Sheriff’'s Ofice, the handgun was registered to an
el derly woman who had no connection to anyone in this case.

Nunerous other w tnesses testified for the State, including
Benj ami n Hebb, Robert Scriber (Senior’s nephew and appellant’s
cousin); WIlliam Sonerville (a relative of the Stewarts and John
Barnes); Steven Maddox (the bouncer and cousin of the decedent);
Rufus Butler, the owner of the club; Katrina Fenw ck, the
decedent’s girlfriend; and Kevin Barnes, the decedent’s friend.
Because their testinmony was largely consistent with that of John
Barnes, we shall only recount select portions.

Accordi ng to Hebb, appel | ant and Seni or confronted t he Nunl eys



at Pegg’s View. Then, he “heard sonebody hit something, and it’s
like ting, and you heard that.” At that point, Butler cane
outside. Hebb stated: “He [i.e., Butler] went down there, and no
sooner he went down there, you just heard a pow.”

Scri ber recalled that Butl er and Juni or exchanged words on t he
dance floor at Butler’s Place. He stated: “Butler started t hrow ng
el bows, and he was hitting Junior with them and then sonething
happened. | think he pushed Nookie, and then they start the

fighting, and then they broke it up.... According to Scri ber,
Butler also tried to slam Junior to the ground. Scriber did not
see the Nunleys join the fight. At Pegg’'s View, Scriber saw
appellant hit someone. He also saw Senior with a bat and heard
sounds “[jJust like netal hitting concrete.” Scriber also saw
Butl er and Kevin Barnes approach the scene. As Butler ran behind
a buil ding, appellant and Seni or pursued him Then, Scriber heard
a gunshot .

Kevin Barnes® testified that he, his gqgirlfriend, Katina
Jenkins, Butler, and Butler’s girlfriend, Katrina Fenw ck, were at
Butler's Place when a fight broke out between Butler and the
Stewarts. According to Barnes, Senior displayed a knife during the

fight. Barnes clained that Senior “kept acting |like he was trying

to stab [Butler], but I kept grabbing his armtelling himstop, put

3 W have not determ ned fromthe record whet her John Barnes
is related to Kevin Barnes.
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the knife away.” Barnes eventually pushed Butler into the pool
room and did not see where Juni or and Senior went after the fight.

Kevin left the club with Butler, Jenkins, and Fenw ck; they
went to Fenwick’s residence at Pegg’'s View Apartnents. Upon
heari ng a commoti on outside, Butler left the apartnment, followed by
Bar nes, Jenkins, and Fenw ck. Barnes sawtwo peopl e on the ground,
their faces covered “with so nuch bl ood, you couldn’t tell who they
were.” Bar nes observed Junior reaching into an injured man’s
pockets, screamng at him “[What you got in your pocket, what you
got in your pocket[?]” He also saw Butler push Junior away,
stating: “[Qet off, that’'s ny boys, get off.” \When Senior tried
to hit Butler with the bat, Barnes intervened and was struck in the
| eg. Barnes recalled that Butler ran around the building, wth
Juni or and Senior chasing him Sonerville told Barnes to get
back. As he, Jenkins, and Fenw ck ran toward Fenw ck’s apartnent,
t hey heard a gunshot.

WIlliamSomerville testified that he saw Butl er throw an el bow
while at the club. Butler also pushed appell ant and grabbed him
When the Nunleys arrived at Pegg’s View, appellant and Senior got
out of the car. Appellant approached Orega, while Senior, who was
carrying a bat, approached John. Appellant westled wth Omega,
and Senior struck John with the bat once. He then began to hit
Orega. Sonerville stated that it sounded |ike Senior “was hitting

the concrete.” During the fight, Kevin Barnes and Butler cane
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outside and approached Senior. Butler ran, wth Senior and
appellant in pursuit. Then, Somerville heard a gunshot. But, he
did not see anyone in possession of a gun. Later that norning,
Sonmerville telephoned appellant and asked who had the gun.
Appel | ant responded that Senior had it. Appellant also stated that
he and Senior were the only people involved in the incident.

Schindler recalled that, at Pegg’'s View Apartnents, he was
sitting in the Bronco with Scriber, Hebb, and Sonmerville when they
heard sonme noi se. They exited their vehicle and wal ked “real sl ow
toward t he commoti on. Schindl er saw “sil houettes of a bat sw ngi ng
and peopl e junping around, just look like fighting.” But, he did
not know who w el ded the bat. Then, Butler came outside, followed
by Kevin Barnes. \Wen Butler “got down there,” Schindler heard
sonmeone say, “[T]here he is[.]” Schindler then saw “peopl e take of f
runni ng behind that corner[,]” but Schindl er could not see who t hey
were. Monents later, Schindler heard a gunshot. Then, Senior ran
toward his car, carrying a bat.

Rufus Butler* testified that he saw appellant “swi nging at”
t he bouncer, Steven Maddox. Rufus attenpted to hel p Maddox, but
Senior intervened and told appellant not to fight. However, Seni or
asked Butler to identify the people who had been fighting with

Junior. Senior also pulled out a gun, but he put the gun in his

4 W do not know whether Rufus Butler was related to the
decedent .
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pocket when appell ant stood at the door.

Maddox recal led that, when Senior returned to the club, he
“asked where the fellas was at.” Maddox told himthat they were
gone. Senior reached into his pocket, pulled out a gun, and
stated: “[T]his is what | got for the fellas[.]” Maddox descri bed
t he weapon as a small, black handgun.

Katrina Fenwi ck, the victims girlfriend, testified about the
“scuffle” at the club involving Butl er, appellant, and an ol der man
who brandished a knife. Soon after arriving at Fenw ck’s

apartnent, they heard a commotion and Butler “stornmed out of the

door[.]” Barnes also went outside, because Fenw ck asked himto
get Butler. Fenwi ck testified: “So when Kevin went down the
stairs, at that point I was nervous, | didn’t know what to do. |
went to the di shwasher and grab a knife. | didn’t know if they

were going to cone up to ny apartnent, so | grabbed a knife, went
outside.” Once outside, Fenw ck found John and Orega Nunl ey on t he
ground. Then, Fenw ck heard a gunshot.

Appel | ant, who was born on Septenber 5, 1977, was arrested by
Detective WIliamRaddatz on March 21, 2001. As the detective read
the indictnent to appellant, he interjected: “[Dlam, all | did was
beat the boy.” Appel l ant had not yet received his Miranda’
war ni ngs, because Detective Raddatz had not intended to question

appel lant at that tinme.

°See Miranda v. Arizona, 384 U.S. 436 (1966).
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Det ective Steven Hall interviewed appell ant at approxi mately
3:00 p.m on March 5, 2001. The detective advi sed appel |l ant of his
Miranda rights; appellant agreed to provide a taped statenent,?®
which was played for the jury. In his statenent, appellant
i nfornmed the detective that he was with his father, Sonerville, and
John Barnes at the club. “Fats, Snowman and Omega” were also
present. According to appellant, “Fats was throw ng el bows” while
t hey were dancing. An altercation erupted involving appellant,
Seni or, John Barnes, and Somerville; “sonmebody hit [appellant]”
causing himto fall to the ground.

After leaving the club, they went to Gough’s house and
obtai ned a gun. He thought the people in the Bronco “al ready had
t he baseball bat in the ... truck.” Wen they went to Pegg’'s View,
they were “looking for” Butler to “fight one on one[.]” John and
Onega Nunl ey arrived, and appellant said he and Senior “ran after
"em” Senior struck Snowran first, with a baseball bat; appellant
was fighting with Omrega. Then, Senior hit Omega. When Butler cane
out si de, appellant said they “cracked his bones, well we cracked
himwith the baseball bat.” Then, while appellant and Orega were
“on the ground fighting,” appellant “heard a gunshot.” At that
poi nt, “[e]verybody ran [back] to the car.” Wen asked, “who shot
the gun,” appellant replied: “My dad did.” Appellant clained that

his father threw the gun in the woods.

® The record contains a transcript of the statenent.
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The defense did not present a case. We shall include
additional facts in our discussion.

ITI. DISCUSSION
A.

As we noted, Senior was charged in this incident but was tried
separately. At issue here are the statenments that Senior nade to
various police officers, which were incrimnating as to him and
excul patory as to appellant. Because the trial court refused to
admt Senior’s statenents at appellant’s trial, as declarations
agai nst penal interest, appellant urges us to reverse. W discern
nei ther error nor abuse of discretion.

Prior to trial, the State noved in limine to exclude Senior’s
statenents. |In connection with that notion, the court conducted an
evidentiary hearing during the trial, outside the presence of the
jury. Senior invoked his right to remain silent under the Fifth
Amendnent. Therefore, it is undisputed that Seni or was unavail abl e
within the neaning of the declaration against penal interest
exception to the hearsay rule.

Corporal Terence Bl ack testified that, on March 5, 2001, while
Senior was in the holding cell, he coomented “that he had shot that
man, and that his son didn't have anything to do with it.” The
cor poral asked Senior if he renenbered bei ng advi sed of his Miranda
rights and Senior remarked that he did. Corporal Black testified:

“And then he again stated to ne that ... this was all ny fault, ny
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boy didn’t have nothing to do with it.” Corporal Black again read
Seni or his Miranda rights, escorted himto the police cruiser, and
transported himto the detention center.

En route to the detention center, Senior reiterated to Bl ack
that “his boy didn’t have anything to do with this, and that he
[ Senior] was responsible for it, and that it was all his fault.”
Corporal Black asked Senior “what happened down there | ast
night[,]” and Seni or responded “t hat he shot that man, he shoul dn’t
have been nessing with those young boys down at the bar.” Senior
explained that “the individual ran fromhim The individual bent
down, when he bent down, he [i.e., Senior] shot himin the back of
the head.” According to Bl ack, when Senior nade the statenents he
knew he was faci ng a consi derabl e amount of jail tine. The defense
also elicited that Senior said, “I guess I’m going to be here a
long time this tinme for killing a man, but | got to pay for what
happened, it was ny fault.”

The trial court then conducted the follow ng inquiry:

THE COURT: Was your thinking, Oficer Black, that there

was at |least a possibility that the declarant, Stewart,

Sr. was making it up so that he could help his son?

[ BLACK]: At first |I thought he was being sincere with ne,

but then he made a comment that kind of changed ny

opinion alittle bit when he said, you know, | got to pay

for what’ s been done, and it’s all nmy fault. And I even

asked him -

THE COURT: As if he instigated the proceedi ngs, but nmay
not have been the actual actor?

[ BLACK]: That's correct.
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THE COURT: That was your nental inpression?

[ BLACK] : Yes.

Additionally, the court asked: “Oficer Black, would you
characterize this statenment as one that you are not going to the
bank wi th?” Black responded: “That’s right.” The court pronptly
rul ed that Senior’s statenents to Corporal Bl ack were i nadm ssi bl e.

Appel l ant then called O ficer John Bartlett, 111, of the St.
Mary's County Sheriff’'s O fice. He testified that, on March 9,
2001, at approximately 10:30 a.m, while at the detention center,
Seni or asked the officer to read aloud to hima newspaper article
about Butler’s death. As Oficer Bartlett read the article, Senior
interrupted and said: “Wat else was | supposed to do.” Senior
also told the officer that Butler had “started the fight wth hinf

and that he, Senior, “fired a weapon,” but that “he just fired one

shot.” Mbreover, Senior clainmed he “never neant to kill anyone.”
In addition, Senior clained: “If | hadn’t killed him he was going
to kill ne. He was bigger and younger than ne.” Senior added: “He

hit me upside ny head with a bottle” and “lI had to protect nyself.”
According to appellant’s counsel, Senior had no “notive to
falsify” in regard to his statenent to Bartlett. The court
di sagreed, concluding that this hearsay statenment was not
sufficiently trustworthy. The court stated, in part:
[When he [Senior] makes the statenent to the
correctional officer, he says, well, what was | supposed

to do, as if suggesting that he did it all right, but it
was sel f-defense. Al so suggesting that naybe at the tine
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Nunl ey had a bottle and was going to attack him So
while he says he did it, he’s also offering the officer,
the correctional officer his defenses. And what that

brings up in the Court’s mnd is that it’s — it just
doesn’t appear that the statement is trustworthy enough
to use.

* * %

[M]y conclusion would be that Senior is operating here to

shield his son, but also to some degree looking after his

own Iinterest.

So | don't believe, and ny ruling is that that
statement by the correctional officer should not be

adm tted.

(Enphasi s added).

Appel lant also called Detective WIIiam Raddat z. He noted
that Senior voluntarily went to the sheriff’'s headquarters on the
norni ng of March 5, 2001, and orally admtted that he shot Butler
and struck the Nunleys with a baseball bat. He was then arrested
and subsequent|ly provided two tape recorded statenents. According
to Detective Raddatz, after Senior provided his first statenent, he
(Raddat z) checked on the progress of the investigation and
di scovered “inconsistencies” between Senior’s statement and what
the other officers had |earned. Therefore, a second taped
st at enent was obt ai ned from Seni or about an hour later. Both tapes
were played for the court.’

The first statement was taken at 11: 00 a.m, after Seni or was

advised of his Miranda rights. In that statenent, Senior

" Al'though we have not |ocated the tapes in the record, the
record contains transcriptions of the statenents.

-18-



acknowl edged that he was involved in an altercation at Butler’s
Pl ace, and then he “got in a fight” with “three boys” at Pegg’s
View. He clained that two of the “boys” were “trying to hit [hin
wth bats,” so he hit each of them “one tine.” Senior also said
that “another boy had a knife,” and he “thought” that person al so
“had [a] gun.” Senior recalled that when “he [i.e., Butler]
reached down for a gun,” Senior “shot the other boy.” Senior did
not know, however, who gave him (Senior) the gun. According to
Seni or, “everybody” got out of the vehicles to fight because the
ot hers “swung on [Senior] with a bat, and another boy had a knife
throw [sic] at ne....”

Senior related in his second statenent that he had been
involved in a fight at the bar, and cl ai ned “everybody in the whol e
bar got fighting.” According to Senior, after his group left the
bar, they “stopped” at Gough’s place. When Senior was asked why he

went to Gough’s house, and what he got at Gough’s residence, he

responded: “I didn't go there for nothing.... 1 didn’'t get nothing
fromhim” Senior added: “I don’t know whether the gun was gotten
or not. Al | seen was a white paper bag....” Mreover, Senior

claimed that he did not know who had the bag, adding: “One of them
other boys [in the Bronco] had it....” Senior insisted that he
“never touched no bag,” nor did he “know what’s in the bag.” The
fol |l owi ng ensued:

THE COURT: Stop the tape there for a mnute. Oficer, at
this point you know that when Senior says to you, in
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effect, he didn't get anything fromStuart Gough’s house,
you know he’s |ying?

[ DETECTI VE RADDATZ]: Yes, sir.

THE COURT: Ckay.

[ DETECTI VE RADDATZ]: He had already told nme earlier, we
weren't being taped, that he got — the gun was in a white
paper bag. He got the gun from Stuart Gough’s house.

THE COURT: Right. He’s clever enough when he gets on
tape he doesn’'t want to repeat that?

[ DETECTI VE RADDATZ]: Yes, sir.

THE COURT: Correct?

[ DETECTI VE RADDATZ]: Yes, sir.

THE COURT: That was your assessnment also. So his plan
is, first of all, if he can lie his way out of it, he’'s
goi ng to?

[ DETECTI VE RADDATZ]: Yes, sir.

THE COURT: But if you catch himin Court in a lie, then
he is goingtotry to make a justification or rational[e]

for what he did, correct?

[ DETECTI VE RADDATZ]: | think he was trying to mnimze
certain things, certain aspects of it.

THE COURT: Right. So he was, he was trying to reduce his
own culpability if you really nailed him down?

[ DETECTI VE RADDATZ]: Yes.
(Enphasi s added).

The tape was re-started, and the Detective asked Senior to
identify the individuals involved inthe altercation at Pegg’'s Vi ew
Apar t ment s. Seni or responded that he did not know the “three

boys,” but he described one as “short, fat” and two as “tall and
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ski nny.” The court stopped the tape again, and the follow ng
exchange occurr ed:

THE COURT: O ficer, he surely knows the boys; does he
not ?

[ DETECTI VE RADDATZ]: It was ny assessnent that he did,
sir.

THE COURT: He did. And when he describes themto you,
you ask hi mcoul d you descri be them his answer is short,
fat, and tall and skinny, two of themis tall and skinny.
You knew right then he was lying to you; didn't you
of ficer?

[ DETECTI VE RADDATZ] : Yes.

Wth respect to the altercation at Pegg’s View, Senior said:

“I know | done everything.” He explained: “Well, | hit [the] boys
with the bat and cause they had a bat at ne | hit the boys ... with
a bat.” He added: “They swung at me with a bat and | snatched

back, | hit themback, | hit themwith a bat. Cause they swung at
me with a bat and | hit the other one with a bat, cause he swung at
me.” Senior, bornin 1956, acknow edged that the Nunleys, in their
20's, are considerably younger than he is. He nmintained that he
hit Omega and John Nunley just “one tine.”

At that point, according to Senior, “another boy cone around

there with a knife or gun....” Senior told Butler that he (Senior)
had a gun, and Butler “turned around....” According to Senior
Butler threw the knife at him and Senior “ducked.” Seni or

continued: “He (Butler) tried to stab ne with it, he threw it at

me.” \When Raddatz asked, “And then what did you do?”, Seni or
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replied: “lI shot him?”

Senior maintained that, at the tine of the shooting, Butler
“was comng towards nme.” Senior added that Butler had “reached
down ... beside the curb like he was going to get another gun.”
Further, Senior stated that “sone other boys were around there
shooting to[o].” The court interrupted and the foll ow ng col |l oquy
transpired:

THE COURT: Oficer, at this point he seens to be

suggesting that it’s an all-out gun battle wi th nunerous

peopl e shooti ng at one another, and he’s just one of the

conbat ants, but you knew that wasn’t true; didn't you?

[ DETECTI VE RADDATZ]: Well, his earlier statenments were

inconsistent with this and appeared to nme that he was

trying to mnimze things as he went along to try to nmake

up excuses. This part of his testinony was incredul ous

because of the way he told it happened initially was

conpl etely inconsistent wwth the way he was telling neis

happeni ng now.

THE COURT: What do you gather is his notive when he's
talking with you at this point in the tape?

[ DETECTI VE RADDATZ]: | think he knows that he' s already

told us that he did this, and it’s going to have to go to

trial, and he’s going to have to cone up with sone sort

of defense.

In his statenent, Senior “forgot” who gave himthe gun, nor
did he know if it was soneone who cane to the area wth him
Mor eover, he coul d not identify the other peopl e who were shooti ng.
Afterwards, according to Senior, “sonebody snatched the gun out of
[Senior’s] hand.” When questioned about an inconsistency

concerning the disposal of the gun, Senior responded: “My mind is

all mxed up.”

-22-



On cross-exam nation, Raddatz noted that, prior to the taped
interviews, Senior had stated he was al one during the incident.
The foll owi ng exchange i s noteworthy.

[ PROSECUTOR]: And you ask him about the shooting, and

reading fromyour report, he also did not reveal where he

got the gun. He said soneone at the scene in a fight

gave it to him He gave details about how he hit one of

the victins with the bat and the other one in the head,
correct?

[ RADDATZ] : Yes, sir.

[ PROSECUTOR]: At that point you tell himthat John Barnes
told you he and Stewart, Jr. were the people that beat
the Nunley brothers. And he said he did it all, he said
Stewart, Jr. didn’t have anythingtodowithit, with the
shooting or beating, he did it all, correct?

[ RADDATZ] : That's correct.

[ PROSECUTOR]: This is still all prior to the taped
st at enent s?

[ RADDATZ] : Yes, sir.

[ PROSECUTOR]: Okay. And at that point you say in your
report he admtted that his son, Charles Henry Stewart,
Jr., was present during the fight; however, he said that
he [i.e., appellant] did not do anything. So this is the
first time that he even acknow edges that Charles
Stewart, Jr. was with him correct?

[ RADDATZ]: Correct, after we told him that John Barnes
had told us that we knew he was there.

The defense attorney reiterated that the statenents were
trustwort hy because they were against Senior’s penal interest. 1In
particular, as to the statenments of March 5, she maintained that
Senior had “very little time to think of a way to falsify.”

Claimng that all the statenents were corroborated, she urged the
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court to admt the statenents.
The court disagreed, characterizing Senior’s statenents as
“untrustworthy.” The court said:

What the defense wants nme to do is to take only that
portion of [the statenment], | shot the fella, and excl ude
everything el se, and that would leave in the jury's mnd
that Senior is telling the truth. And the Court woul d be
said to say earlier in this Matusky hearing that the
statement made by Stewart, Sr. conplies wth the
standards set forth in that case. | just don’t see how
that’ s possi bl e.

Stewart, Sr. is a gentleman of extraordinarily
limted education. Apparently he could not read. On the
ot her hand, he is obviously very streetwise. Now, he is
| abori ng, apparently, under the fal se belief that he can
admt to his culpability, but at the same tinme mninze
t he consequences for hinself and his son.

* * %

So here you are having Charles, Sr. say yeah, | shot
the boy, but it really was in self-defense. OCh, yeah,
shot the boy, but he was going to use a bottle onnme. O

rat her yeah, | shot the boy, but he was going to use a
knife on ne. Then he wants to say that, well, | shot the
boy, but after all, it was only part of a large gun

battle and |I’m just a nutual conbatant.

Rel ying on State v. Matusky, 343 M. 467 (1996), the court
determned that Senior’s statenments were not adm ssible. It
reasoned:

Now, we believe that M. Stewart had a notive to
m srepresent what the actual facts were. It is true that
he was admtting shooting soneone, but he also is
asserting his own self-defense to that shooting.

Secondly, he’s tryingto mtigate the extent of what
he had cause[d] to happen. W consider the character of
t he speaker, his being held by the police. Although not
educated, he’'s streetwise, he is trying his desperate
best to get hinself out of what he perceives his
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situation to be.

Whet her t he st at enent was nmade spont aneously. Well,
of course, this statenent was not.

* * %

You know it's entirely possible the Court thinks
what’s going on in Senior’s mnd is a very sinple
proposition. Both of themare going to be charged with
these heinous crines, they are going to be tried
separately. So when the son is tried, he, Senior can say
that he [i.e., Senior] did it. And when the son gets
of f, the son cones in the second trial and says that he,
the son, didit.

This statement and other statements nade by the
father, the Senior, in ny judgnent are not adm ssible
under State v. Matusky, and the Court so rul es.

B.

As we noted, appellant contends that the trial court
i mproperly excluded Senior’s statenents, which were excul patory as
to appel |l ant. Rel ying on Gray v. State, 368 M. 529 (2002),
deci ded after appellant’s trial, appellant contends that Senior’s
statements constituted decl arati ons agai nst penal interest.

We begin our analysis with a review of Maryland Rul e 5-804,
pertaining to the admssibility of declarations against penal
interest. In part, the rule provides:

Rule 5-804. Hearsay exceptions; declarant unavailable.

(a) Definition of unavailability. “Unavailability
as a witness” includes situations i n which the decl arant:

* * %

(2) refuses to testify concerning the subject natter
of the declarant’s statenent despite an order of the
court to do so[.]
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(b) Hearsay exceptions. The following are not
excluded by the hearsay rule if the declarant is
unavail abl e as a w tness:

(3) Statenent against interest. A statenent which

was at the tinme of its nmaking so contrary to the

declarant’ s pecuniary or proprietary interest, so tended

to subject the declarant to civil or crimmnal liability,

or so tended to render invalid a claimby the decl arant

agai nst another, that a reasonable person in the

decl arant’s position would not have nmade the statenent

unl ess the person believed it to be true. A statement

tending to expose the declarant to criminal liability and

offered to exculpate the accused is not admissible unless
corroborating  circumstances clearly  indicate the
trustworthiness of the statement.

Maryl and Rul e 5-804 (2003) (enphasis added).

As we recently explained, under Rule 5-804(b)(3), the trial
court mnust determ ne whether: “1) the declarant’s statenent was
against his or her penal interest; 2) the declarant is an
unavai l abl e witness; and 3) corroborating circunstances exist to
establish the trustworthiness of the statenment.” Roebuck v. State
148 Md. App. 563, 578 (2002), cert. denied, 374 M. 84 (2003).

The proponent of the decl aration has the burden “‘to establish
that it is cloaked with “indicia of reliability” [, which] neans
that there nust be a “showng of particularized guarantees of
trustworthiness.”’” west v. State, 124 M. App. 147, 167 (1998),
cert. denied, 353 Md. 270 (1999) (citations omtted). The tria
court’s evaluation of the trustworthiness of a statenent is “a

fact-intensive determ nation” that, on appell ate review, i s subject
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to the clearly erroneous standard. Matusky, 343 M. at 486; sece
Powell v. State, 324 Md. 441, 453 (1991); wilkerson v. State, 139
Md. App. 557, 576-77, cert. denied, 366 M. 249 (2001).

“The corroboration requirenment serves to deter ‘crimnal
acconplices fromfabricating evidence at trial.’ ” Roebuck, 148 M.
App. at 580 (quoting United States v. Camacho, 163 F. Supp.2d 287,
299 (S.D.N. Y. 2001)). But, “there is no litnus test that courts
nmust foll ow to establish adequat e corroboration or
trustworthiness.” Roebuck, 148 Mi. App. at 580. Utimately, it is
“Wthin the trial court’s discretion to determ ne whether the
evi dence was sufficiently reliable for adm ssibility.” Wwilkerson,
139 Md. App. at 577; see West, 124 Md. App. at 166.

Several Maryl and cases have el ucidated the interrel ated i ssues
of corroboration and trustworthiness, usually in the context of
declarations offered by the State. In State v. Standifur, 310 M.
3 (1987), for exanple, the Court of Appeals considered the
adm ssibility of a declaration against penal interest offered
against the accused, not by the accused. The Standifur Court sai d:

The circumstances surrounding the making of the statement

must be carefully analyzed to determine the likelihood

that the statement was truthful. Critical to this

analysis 1s the state of mind of the declarant at the
time the statement was made. Unless the declarant then
believed the statenent to be against his penal interest,
there is no basis for presuned reliability. However

because of the unavailability of the declarant and ot her

probl ens of proof, the party urging this exception is not

required to prove the actual state of mnd of the
decl arant but must prove sufficient surrounding facts
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fromwhich the trial judge may inferentially determne
what the state of m nd of a reasonabl e person woul d have
been under the same or simlar circunstances

The nore inportant criterion is that a reasonable
person in the situation of the declarant would have
percei ved the statenment as disserving at the ti me he nade
it....

In summary, a trial judge considering the
adm ssibility of a hearsay statement offered as a
declaration against penal interest nust carefully
consi der the content of the statenent in light of all
known and rel evant circunstances surroundi ng the maki ng
of the statenent and all rel evant information concerning
t he decl arant, and determine whether the statement was in
fact against the declarant’s penal interest and whet her
a reasonable person in the situation of the decl arant
woul d have perceived that it was against his penal
interest at thetine it was nade. The trial judge should
t hen consi der whether there are present any other facts
or circunstances, including those indicating a motive to
falsify on the part of the declarant, that so cut against
the presumption of reliability normally attending a
decl aration against interest that the statenents shoul d
not be admtted. A statenent against interest t hat
survives this analysis, and those related statenents so
cl osely connected with it as to be equally trustworthy,
are adm ssi bl e as decl arati ons agai nst interest.

Id. at 12, 13, 17 (enphasis added).

The Court of Appeals also addressed the admissibility of a
statement agai nst penal interest in State v. Matusky, supra, 343
Ml. 467, on which the trial court relied in excluding Senior’s
statenents. Matusky was charged with two counts of first degree
mur der; one of the victins was the estranged wife of Richard Wite,
Mat usky’ s fri end. Id. at 470. The police questioned Matusky,

Wiite, and Wiite's fiancée, Rebecca WMarchewka. Wite told the
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police that he knew not hi ng about the crines, claimng that he had
spent the entire day shopping wth Marchewka. She initially
corroborated Wiite' s account. Id. at 471. Three nonths later, in
a conversation with Marchewka, Wiite inplicated Matusky in the
murders. Marchewka contacted the police and retracted her prior
st at enment . Id. At Matusky’'s trial, Wiite invoked his Fifth
Amendrent privilege and refused to testify. 1d. at 472. Through
Marchewka, the State sought to introduce Wite's declaration
agai nst penal interest. Upon finding Wite unavailable, the trial
court determned that Marchewka could testify as to Wite's
decl aration. 1d. Accordingly, Marchewka testified that Wiite told
her that Matusky had killed the victins.

The Matusky Court explained that, after the proponent of the

evi dence establishes the first criterion -- the unavailability of
the witness -- the trial court nust “‘carefully consider the
content of the statenent ... and determ ne whether the statenent
was in fact against the declarant’s penal interest....’” Matusky,

343 Md. at 479 (quoting Standifur, 310 Md. at 17). |If the hearsay
statement satisfies the second step, the trial court nust next
determ ne whether the facts establish that the declarant had “‘a
nmotive to falsify,”” which “‘cut[s] against the presunption of
reliability normally attending a declaration against [penal]
interest....’” Matusky, 343 MI. at 480 (citation omtted). The

Court concluded: “* A statenent against interest that survives this
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anal ysi S, and those related statements so closely connected with it
as to be equally trustworthy, are adm ssible as declarations
against interest.’” Matusky, 343 Ml. at 482 (citation omtted)
(enmphasi s added in Matusky).

The Court concluded, however, that the fiancée's entire
testi mony shoul d not have been admtted. 1Id. at 484. Inits view,
the trial court “erroneously pernmtted [the fiancée] to testify to
the entire conversation she had with White.” 1d. at 492. |Instead,
it should have “parse[d] the hearsay declaration to adnmt only
those individual statenents that were contrary to Wiite's pena
interest....” Id. at 485. The Court explained that the
“collateral portions of Wite' s account should [have been]
redacted,” including the *“portions of \White s declaration
identifying Matusky as the nurderer....” Id. In its view, the
parts of the declaration that “did not directly incrimnate Wite”
were “non-incrimnating statenments” as to the declarant, *because
they serve[d] to shift blame from Wiite to Matusky.” Id.
Therefore, the Court observed that the statements were “not as
trustworthy.” Id.

Recently, in Gray v. State, 368 Ml. 529 (2002), the Court of
Appeal s di scussed bot h Standifur and Matusky. However, in contrast
to Standifur and Matusky, in which the State was the proponent of
the declaration against penal interest, it was the defendant in

Gray who sought adm ssion of the declaration. 1d. at 534.
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Gray was convicted of the first degree nmurder of his wfe,
Bonni e. The theory of Gray’'s defense was that his wife was
nmurdered by her lover, Brian Gatton; he allegedly told a wonan
named Evelyn Johnson that he had killed Bonnie. Wen Gatton
refused to testify at trial, Gay sought to offer Gatton's
stat enent s t hrough Johnson, as decl arati ons agai nst penal interest.
Id. at 534. Claimng that Johnson was not credible, the State
objected. On appeal, Gay challenged the trial court’s refusal to
admt Gatton’'s statenents as decl arations agai nst penal interest.
The Court of Appeals agreed with Gay. I1d. at 537.

The Gray Court considered it significant that the defendant
was the one who sought to introduce the declaration. 1d. at 538.
Consequently, “the defendant’s constitutional right to confront
the w tnesses against himis not inplicated.” Id. (Enphasis in
original). In contrast, in Matusky and Standifur the decl arations
were offered by the State against the defendants. I1d. Moreover,
the Court observed that it was not the trial court’s function to
assess Johnson’s credibility as the relator of Gatton’s statenents.
Id. at b545. It noted that in Standifur, the trustworthiness
assessment concerned the statement nmade by the unavail able
decl arant, not the trustworthiness of the in-court relator of the
out-of-court declaration. 1d. at 543. The Court expl ai ned:

The holding in Standifur (and in the cases

general |l y) IS concer ned with assessi ng t he
trustworthiness of the out-of-court statenent that
i ncul pates, not excul pates, a defendant.! There is
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nothing in Standifur, or in any of our cases of which we
are aware, that in a jury trial specifically permts a
trial court to mmke a factual assessnment of the
trustworthiness of the in-court relator of the out-of-
court declaration that exculpates a defendant. The
credibility of the witness in such cases is nornmally to
be assessed as wtness credibility is generally
determned -- by the trier of fact.U An in-court
rel ator of what she has heard outside the courtroomis

normally, as to whether she actually heard the
declaration, in the sanme wtness situation as an in-court
rel ator of what they have seen outside the courtroom
Generally, credibility is tested by examning the
Wi t ness, especially by cross-exam nation of the w tness
by the opposing party, which in the present case at the
pre-trial hearing was vigorous and extensive. In ajury
trial, it is, generally, not the court’s function to
assess that type of credibility.

Gray, 368 Ml. at 544-45 (footnotes omtted).

The Gray Court reiterated, however, that Rule 5-804(b)(3)
requires corroboration of “a declarant’s incul patory statenent that
excul pates an accused....” Id. at 545 n.11. But, it found that
corroboration from the fact that Gatton and the victim were
involved in a love triangle; Gatton possessed jewelry simlar to
that worn by the victim Gatton had Johnson pawn sone of the
jewelry; Gatton displayed a hunting knife and a small handgun when
he made the statements; and the victi mwas shot and stabbed. I1d.
at 545-46. Accordingly, the Court concluded, at 368 MI. at 547:

Under t he circunstances here present, petitioner was
entitled to present his defense, i.e., that Gatton kill ed

Bonni e Gray. When Gatton, through the invocation of his

right to remain silent becane unavail able, petitioner

was, under the facts of this case, entitled to present to

the jury Gatton’s declarations against penal interest

t hrough t he person that all egedly heard t he decl arati ons,

Evel yn Johnson. Under the circunstances here present, it
was error to deny their adm ssion.
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After Gray was decided, this Court was faced with a simlar
i ssue i n Roebuck, supra, 148 Md. App. 563. There, the young victim
died as a result of nunerous kni fe and gunshot wounds. Roebuck and
hi s cousin, Rolston Janes, Jr., were both charged with the nurder.
Id. at 569. During a custodial interrogation, Roebuck admtted
that he gave the gun to Janes but clained Janes killed the victim
In his custodial statenent, Janes admitted to the crine, but
cl ai med that Roebuck “physically” tried to “stop” himduring the
att ack. Id. at 570. At Janes’s nurder trial, the State used
Janes’s statenent against himto secure a conviction. Then, at
Roebuck’s trial, James refused to testify because his appeal was
pendi ng. Accordi ngly, Roebuck sought to introduce in evidence the
statenent Janes gave to police, claimng it was a declaration
agai nst penal interest. The trial court ruled that James’s
statenent was not trustworthy and refused to admt it at Roebuck’s
trial. 1d. at 575.

Rel yi ng on Gray, we concluded that the trial court erred. I1d.
at 590. We found corroboration of Janes’s statenent in the State’s
theory of the case, which was that Roebuck gave the gun to Janes.
In addition, Janes’ s statenment was corroborated by the testinony of
a key State witness who had driven the group to and fromthe area
where the nurder occurred. Further, we considered it significant
that the State itself evidently regarded Janes’s statenent as

trustworthy, because it relied on the statenent at Janmes’s trial to
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establish James’s culpability. Id. at 592-94. Concl uding that the
trial court erred, we said, id. at 594:

I n reachi ng our concl usion, we are m ndful that ‘the
exclusion of a statenent excul pating an accused could
result in an erroneous conviction.” [State v. Anderson,

416 N.W2d 276, 280 (1987)]. Mor eover, given a

defendant’s constitutional right to present a defense,

id. at 279, a defendant should not be subjected “to an

I nsur nount abl e evidentiary hur dl e” to obtain

adm ssibility of a hearsay statenent that is central to

t he def ense and has been sufficiently corroborated. 1d.

at 280. Utimately, it is for the fact finder to assess

the veracity of the declaration. I1d.

As we see it, this case is nore akin to Gray and Roebuck than
to Matusky and Standifur, because it was the defendant, not the
State, who sought adm ssion of Senior’s putative declarations
agai nst penal interest. That is where the simlarities with Gray
and Roebuck end, however. The errors that led to the reversals in
those two cases are not present here.

In Gray, the Court concluded, inter alia, that the trial court
usurped the jury’'s function in assessing the credibility of the
“relator” of the declaration against penal interest. That did not
happen here. | n Roebuck, the Court concluded, inter alia, that the
trial judge erroneously overlooked the corroboration of James’s
decl aration, including the State’s own use of Janes’s statenent at
James’s nurder trial. In addition to these distinctions, other
factors lead us to uphold the trial court. W explain.

Wth regard to a statenment against penal interest that is

of fered by the defense to excul pate the accused, sone courts have
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recogni zed a “specific concern” that “the accused or the decl arant,
or both, may have a notive to fabricate the statement.” State v.
Anderson, 416 N.W2d 276, 280 (Ws. 1987); see Roebuck, 148 M.
App. at 582-83. In United States v. Camacho, 163 F. Supp. 2d 287
(S.D.N. Y. 2001), the federal court undertook a thorough review of
t he stat enent agai nst penal interest hearsay exception to elucidate
the various factors that generally pertain to corroboration and
trustwort hi ness. See also United States v. Desena, 260 F.3d 150,
158-59 (2d Cir. 2001) (focusing corroboration analysis on the
trustworthiness of the out-of-court statenent, and not on that of
the declarant or the witness who related the statenent); United
States v. Doyle, 130 F.3d 523, 544 (2d Cr. 1997) (“'It is the
statenent, not the wtness or the declarant, that nust be

trustworthy’ ”; *“*The corroboration requirenent should not be used

as a means of wusurping the jury's function of assessing the
credibility of witnesses) (citations omtted).

Anong the factors identified by the court in Camacho, the
rel ationship between the declarant and an accused is a Kkey
consi der at i on. Camacho, 163 F. Supp. 2d at 306-07; see, e.g,
United States v. Duke, 255 F.3d 656, 658-59 (8th G r. 2001)
(i nvol ving statenent by defendant’s brother), cert. denied, 534
U S. 1022 (2001); United States v. Katsougrakis, 715 F.2d 769, 777-
78 (2d Cir. 1983) (upholding adm ssion of testinony of wfe of

decl arant, because declarant “had no notive tolie to his wife” in
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descri bing declarant’s participation in defendant’ s arson schene),
cert. denied, 464 U.S. 1040 (1984); United States v. Silverstein,
732 F.2d 1338, 1346 (7th Cr. 1984) (stating that certain
“statenments are suspect because of a |ong-standing concern -
whet her or not well-founded - ... that a crimnal defendant m ght
get a pal to confess to the crinme the defendant was accused
of...”"), cert. denied, 469 U.S. 111 (1985). Certainly, in a nurder
case in which a father and son are both inplicated, the close
fam lial bond of father and son rai ses the specter that Senior had
a notive to fabricate to protect his son

The Camacho court also observed that, when “a statenent
directly inculpates the declarant, and no one else,” that
circunstance is a factor “in favor of its reliability.” Camacho
163 F. Supp. 2d at 305 (enphasis added). Here, the declarant did
not fully inculpate hinself. To the contrary, Senior sought to
excul pate both hinself and his son; he stated that he (Senior)
conmtted the crinmes, but clainmed, in effect, that he acted in
sel f - def ense.

In addition, the consistency of a declarant’s statenment is an
I nportant factor for the court to consider. See Roebuck, 148 M.
App. at 584; see also United States v. Bahadar, 954 F.2d 821, 829
(2d Gir. 1992) (“[R]epeated changes in [the declarant’s] story ..
woul d properly make any [court] suspicious of the statenent’s

reliability.”), cert. denied, 506 U.S. 850 (1992). 1In this case,
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there were several inconsistencies in Senior’s various accounts,
which engendered the trial court’s skepticism as to the
trustworthi ness of the declarations.

W are anply satisfied that the trial court carefully conplied
with the directive announced in Standifur and reiterated in Gray:
““The circunstances surrounding the making of the statenent
must be carefully analyzed to determne the |ikelihood that the
statement was truthful.’” Gray, 368 Ml. at 543 (quoting Standifur
310 Md. at 12). In regard to the matter of trustworthiness, the
court recognized that Senior’s statenments were made when he knew
that his son was either being sought by the police or had al ready
been arrested. It is also noteworthy that Senior attenpted to
assunme full responsibility for all three attacks. The court
apparently regarded Senior’s claimthat he acted al one as entirely
i npl ausi bl e, given that three people, alnbst half Senior’s age,
were either seriously wounded or killed. Nor did the court credit
Senior’s assertion in one of his statenments that he did not know
the identity of the three victims.

Wth regard to trustworthiness, it is also significant that
Senior repeatedly suggested in his statenents that he acted in
sel f-defense. For exanple, Senior clainmed that the Nunleys had t he
basebal | bat and swung at him Senior also contended that he hit
each of themjust “one tine.” He also asserted that Butl er cane at

himwith a knife or gun and “tried to stab” him Further, Senior
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said that it seened as if Butler was reaching for a gun and, in
response, Senior “shot him” Senior’s effort to characterize his
own actions as defensive in nature rendered his statenents self-
excul pating, not self-incrimnating. Therefore, they were |ess
trustworthy within the neani ng of the hearsay exception in issue.

Moreover, by the tine the court conducted the evidentiary
hearing, it had heard virtually all of the evidence. That evidence
sinmply did not corroborate Senior’s assertions that he acted al one
in striking the Nunleys and shooting Butler.

Finally, even if the evidence was not entirely clear as to
whet her it was appel |l ant or Senior who pulled the trigger, Senior’s
statenents were not exculpatory as to appellant. There was
evi dence that appellant obtained the gun from Gough; both father
and son intentionally went to Pegg’'s View seeking revenge; they
bot h chased Butler around the building as he fled; and appellant
had possessi on of the weapon i nmedi ately after the shooting. Based
on principles of acconplice liability, which the State advanced,
Senior’s statenents did not necessarily excul pate appell ant.

In our view, this case is not controlled by Roebuck or Gray.
Senior’'s attenpt to paint hinself as the sole conmbatant, wth
Goliath power, involved in a nelee in which he acted in self-
def ense, understandably |l ed the court to regard his decl arati ons as
untrustworthy. W decline to second guess the trial court.

III.
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Claimng that his statenent to the police was the result of an
illegal, warrantless arrest, for which there was no probable
cause, appellant noved to suppress. On appeal, he conplains
because the court allowed the State to re-open its case to
establish the probable cause for the arrest. This claim is
unavai |l i ng.

At the notion hearing, Detective Russell Trowtestified that,
on March 5, 2001, based on Senior’'s statenent and information
obtai ned fromother wtnesses, the Sheriff's Ofice believed that
Junior had participated in the crines. The detective testified,
however, that he did not know the names of these w tnesses, because
he had obtained this information from other officers.

Sergeant Lyle Long directed Detective Trow to apprehend
appellant. At approximately 2:00 p.m on March 5, the detective
found appellant at his girlfriend’s residence and, wthout a
warrant, arrested himfor the crines of hom cide and assault. The
detective al so gave appel l ant his Miranda warnings. At the tinme of
the arrest, Detective Trow knew that Senior had told the police
t hat appellant was not involved in the offenses.

Det ective David Al exander was the lead investigator in the
case. He was asked if he could recount the information that the
Sheriff’s Ofice had obtained prior to appellant’s arrest, but the
detective was unable to do so. He stated: “No, sir, | can't,

because | — it may have been after that that | found the whole —
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all the information.”

Detective Raddatz testified that Senior had informed hi mthat
appellant was at the scene of the homicide and had been in a
vehicle with Senior. The detective also recalled that other
of ficers had obtained information fromSonerville, indicating that
appel I ant was i nvolved in the hom cide. But, Detective Raddatz had
not interviewed Sonerville. Further, Detective Raddatz recalled
that, in Senior’s second statenent, he indicated that someone in
his party had given the gun to himand that, after the shooting, he
had gi ven the gun to soneone in his group. Moreover, he said that
appel l ant was with himthat norning.

Detective Steven Hall testified that he intervi ewed appel | ant
at approximately 3:00 p.m on March 5, 2001, and advi sed hi mof his
constitutional rights. Appellant indicated that he understood his
rights and was willing to nake a statenment about the incident.
During Detective Hall’s testinony, the court comented:

Al thisis fine, but this is beside the point that

we are here to deal with initially, and that is the

quantumof the information that the police departnent had

on or before March 5, 2001 at 2: 00 p.m Because that is

goi ng to determ ne whet her or not probabl e cause existed

for that arrest.

Now, here you are going out on tangents having
nothing to do with that issue. And that m ght have to do

with a different issue, but we deal with one issue at a

tinme. Now, if you got a witness that’'s going to talk

about that subject, nowis the time to call himand |et

this officer stand down.

Sergeant Long was then called to testify. He stated that, at

- 40-



about 8:00 a.m on March 5, 2001, information had been obtained
from Somerville that Junior and Senior were both involved in the
incident. According to Long, Detective Hall, who had intervi ewed
Sonerville, informed hi mthat Sonerville had stated that appell ant
had fought with the Nunleys.

Detective Steven Hall, who was recalled, testified that he
interviewed Sonerville prior to 2:00 p.m on March 5, 2001. During
the interview, Sonerville stated that, while the group was at
Church’s Chicken, they decided to go to Pegg’s View Apartnents,
where the victim |ived. According to Sonerville, after they
parked, “[t]hey shot past us in a car, a car was before themwth
two people in there. And when the two guys got out, they started
fighting, you know, with bats and stuff.” Somerville identified
Seni or as the one hol ding the bat.

The fol | owi ng exchange bet ween Detective Hall and the court is
pertinent:

THE COURT: So all WIliam Sonerville is saying — and |

want you to correct nme if I'’'mwong — is that Charles

Stewart, Jr. was present?

[ HALL] : Yes.

THE COURT: But he didn’'t see himattack the victins?

[ HALL] : He indicated that there was a fight, but that the

only person involved in the nelee with a bat was Charl es,

Sr. And | tried to nmake sure that that was clear in the

interview, that Charles, Sr. was the only person hol di ng

a bat, but there was apparently quite a nel ee outside.

THE COURT: What information do you have that Junior did
sormet hing, | mean used his fist, his hands, sonmething to
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do injury to sonebody el se?

[HALL]: I'mtrying to recall if — the only information
that | have that would have indicated that prior to ne
i ntervi ew ng the Defendant woul d have probably been with
Robert Maurice Scriber, and what that — I would like to
get a transcript of that.

* * *

He was with Sonmerville trying to prevent Sonerville
from going down where the nelee was occurring out of
fear. And they could hear the ping, ping of the bat, but

that the party, including Senior and Junior, were
i nvol ved in the nelee. But as far as | never had any
i nformati on that he had hit anybody with a bat. | just

know t hat based on what they were saying, that father and

son were involved in the nelee with both the Nunl eys and

when M. Butler came out.

That’s all prior to the statenent wth the

Def endant . And, of course, the situation initially

started at Butler’s Place where the Defendant and the

victimwere involved in an altercation that ultimtely
ended in the Defendant bei ng ki cked out of the bar. And

then they went to Pegg’s Viewin a gray O dsnobile, and

the Nunleys exited in another vehicle that was ahead of

them and the fight began.

Detective Trowwas also recalled. He identified Strawberry as
Katina Bryant, a.k.a, Katina Jenkins. The detective testified that
he al so interviewed Kevin Barnes, who informed himthat he was in
the apartnent with the victi mwhen they heard a commoti on out si de.
Barnes rel ated that Butler went outside, and Barnes followed a few
nonments | ater. Barnes saw two people on the ground, both with
bl ood on their faces. Appellant was on top of one of the victins,
asking the victim if he had any noney, and going through the
victims pockets. Senior had a bat in his hand. Seni or asked

Butler if he had any noney and, according to Barnes, they decided
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to “get himtoo.” As Barnes attenpted to intervene, he was hit in
the leg with the baseball bat. Sonerville then pointed a gun at
Barnes and told himto back off. Butler ran, but Junior, Senior,
Sonerville, and anot her individual chased him While Barnes wal ked
back to the apartnment, he heard a gunshot.

Further, Detective Trow testified that, on March 7, 2001
Kevi n Barnes was shown a phot ographi c array and sel ect ed appel | ant
as one of the participants. Although the detective believed that
Bar nes knew appellant, he clained it was conmon practice to have a
W tness view a photo array. The detective could not explain,
however, why only one photographic array was prepared.

During argunent on the probable cause aspect of appellant’s
notion, the court comented:

So the question is in all this volumnous
information, so to speak, what was it there that says

that Stewart, Jr. is nore likely than not the person who

committed a felony? And that’s the question, and that’s

why the Court kept asking well, what exactly did you know
or who said that.

And you’'ve got to admit that it’'s very, very sketchy
and generalized. Sonebody’s involved in a nelee. Well,
what’ s that nean?
The court then gave the parties five days to submt nenoranda
on the issue of whether the police had probable cause to arrest
appel lant. Four days later, the State noved to reopen the hearing

to present additional testinony or to suppl enent the evidence.

At a second hearing, the court discussed the State’s request
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to reopen. The defense attorney argued: “[I1]t is offensive to the
rights of nmy client to allow [the State] to have a do-over.’
Pointing to the State’s failure to seek a continuance, she added:
“[J]ustice is best served and bei ng done when we are done....” The
court responded that it had “thought about this, balanced it out.”
The court observed that, despite a |l engthy hearing, “the upshot of
it was that [the State’ s] evidence fell short” in establishing
probabl e cause for the warrantless arrest. Nevert hel ess, while
expressing “synpathy” for the defense’s position, it said that, “as
a practical matter,” if the State’s notion to reopen were deni ed,
and appellant’s notion to suppress were granted, the State “woul d
enter a nol pros in the case, would recharge and start over and
woul d be redoing the whol e scenario.” Therefore, it “reluctantly”
granted the State’s request to reopen, stating: “[T]he Court’s
analysis is that upon review by an Appellate Court to refuse to
permt the reopening, would constitute an abuse of discretion.”
Thereafter, the State called Detective David Yingling, who
testified that he interviewed John Barnes at approximately 7:30
a.m on the norning of the shooting and obtained two taped
statenments fromhim Transcripts of those statenments were adm tted
as exhibits. After interviewng Barnes, Detective Yingling
contacted Sergeant Long and Li eutenant Horne and advi sed t hemt hat
appel l ant had possession of a firearm inmmediately after the

shooting. Barnes subsequently took the detective to the wooded
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area, where the bat was recovered. Thus, the evidence showed that
the State’s interview of Barnes and the recovery of the bat both
preceded appel lant’ s arrest.

Accordi ngly, the suppression court denied appellant’s notion.
It found that, based on Barnes’s statenent, appellant had
possession of the gun after the shooting, and the State had
probabl e cause to arrest him In an opinion of July 27, 2001, the
court said:

The Court notes that the facts elicited by the State
during the [first suppression] hearing, and standing
alone, fell far short of probable cause to believe that
def endant commtted a felony. At that hearing, the State
nerely established that prior to defendant’s arrest the
investigating officers had the followng facts within
their collective know edge: defendant was present during
t he beatings and nurder; defendant was standi ng over a
“subject” and going through that person’s pockets;
Stewart, Sr. shot Butler and gave the gun to an
unidentified person. Today [at the second hearing],
however, Detective Yingling s testinony, coupled wth
that from the previous hearing, provides specific and
articulable facts which taken together with rationa
inferences permts the Court to conclude that probable
cause existed to believe that defendant commtted a
f el ony. As such, defendant’s warrantless arrest was
| egal .

Appel | ant now contends that the court abused its discretionin
permtting the State to reopen its case. He clainms that the
State’s failure to present all the necessary evidence at the first
hearing did not constitute good cause to allowthe State to reopen
Its case. Mor eover, appellant observes that the court seened
inclined to deny the State’s notion, but apparently did not do so

out of fear of reversal. Thus, appellant clains that the court
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failed to exercise its discretion, inthat it did not believe that
it was free to deny the notion to reopen.

Appel lant relies on Cason v. State, 140 Md. App. 379, cert.
denied, 367 Ml. 89 (2001), and cert. denied, 370 Md. 269 (2002).
There, the police responded to Cason’s house when he called to
report a burglary. Upon entering Cason’s residence, the police
observed no evidence of forced entry, but noticed, inter alia, an
open t ool box containing several hundred enpty gelatin capsules in
the dining room and a plastic bag containing a white substance.
Vials and capsules were also found in the basenent. Prior to
trial, Cason noved to suppress the drugs seized fromhis resi dence.
At the hearing, two officers testified for the State. Cason and
his nother, who owned the residence where Cason |ived, also
testified. One officer testified as a rebuttal w tness. The
defense presented no surrebuttal. The drugs seized in the search
of the residence were not noved into evidence. Id. at 388.

During closing argunents, Cason’s counsel clainmed that the
police had acted inproperly in going into the basenment of the
house. I1d. at 389. Later, during the prosecutor’s argunent, the
court asked about the items found in the dining room The
prosecutor stated that the officer’s testinony indicated, in part,
that there were gelcaps found in the tool box. The court then
want ed the prosecutor to “[p]Jut on that table the bag of narcotics

[t]hat was found in the dining room... | want to see the bag of
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narcotics fromthe dining room” Id.

The prosecutor responded that the contraband had not been
admtted i nto evidence. Wen the court |earned that the contraband
was in the prosecutor’s office, it directed the State to retrieve
it. The court also directed the police officer to indicate what
part had been found in the dining room of Cason’s residence. A
second officer thenidentified the bag that had been sitting in the
toolbox in the dining room The trial court subsequently denied
Cason’s notion to suppress, finding that the police had |awfully
entered the residence because the defendant had called themto the
prem ses to investigate the alleged break-in. In addition, the
court concluded that the officers properly searched the prem ses
and found the contraband in plain view T1d. at 389-90.

On appeal, Cason argued that the trial court had assuned the
role of a prosecutor. Further, Cason cl ained that the court abused
its discretion in reopening the evidence to take additional
testinmony that the State failed to introduce during its
presentation of the case. 1d. at 390. The Court was satisfied,
however, that the trial judge “did not abuse his discretion in
reopening the evidence in order to examine the bag of gelatin
capsul es, and did not take on the role of advocate in doing so.”
Id. at 393. W pointed out that the State had not attenpted to
del i berately withhold evidence in order to present it at a |ater

time and gain an unfair advantage. WMoreover, the evidence nerely
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corroborated and clarified the officer’s testinony describing the
gelatin capsules found in the tool box; the denonstration did not
present entirely new evidence or cure a defect inthe State' s case.
Nor was there any danger that a jury was unduly prejudiced, given
that t he proceedi ngs were before the court. Furthernore, Cason had
the opportunity to cross-exam ne and present rebuttal evidence.
Id. at 392-93.
Witing for the cason Court, Judge Deborah Eyler expl ai ned:

In general, the court has “broad discretion to reopen a
case to receive additional evidence.” Dyson v. State,
328 Md. 490, 500 (1992); see also Spillers v. State, 10
M. App. 643, 649 (1971) (stating that “[o]rdinarily,
there is no abuse of discretion in permtting the State
to reopen its case for the purpose of proving inportant
or even essential facts to support a conviction....”) The
critical issue in determ ning whether a court abused its
di scretion in reopening the case is whether its doing so
“inmpaired the ability of the defendant to answer and
otherwi se receive a fair trial.” State v. Booze, 334 M.
64, 76 (1994), subsequent appeal at 111 M. App. 208
(1996), rev’d on other grounds, 347 M. 51 (1997).

Usual | y, whet her the reopeni ng of evidence inpaired
the defendant’s ability to receive a fair trial “is
answered by reference to the State’s intention in
wi thhol ding the evidence, i.e., whether it did so in
order to gain an unfair advantage fromthe inpact |ater
use of the evidence |likely would have on the trier of
facts, the nature of the evidence, and its relationship
to evidence already in the case.” Id. (citing State v.
Hepple, 279 M. 265, 271 (1977)). In exercising its
di scretion, the court

“must consi der whether the State deliberately
wi t hhel d the evidence proffered in order to
have it presented at such tinme as to obtain an
unfair advantage by its inpact on the trier of
facts. To this end the judge nust see whet her
t he proposed evidence is nerely cunul ative to,
or corroborative of, that already offered in

-48-



chief or whether it is inportant or essenti al

to a conviction.” [Hepple v. State, 31 M.

App. 525, 534 (1976), aff’d, State v. Hepple,

279 Md. 265 (1977)]. Oher factors which have

been identified as inportant to the assessnent

of the propriety of the trial court’s exercise

of discretion to vary the order of proof

i ncl ude:

“Whet her good cause is shown; whether the new

evidence is significant; whether the jury

would be Ilikely to give undue enphasis,

prejudicing the party against whom it 1is

of fered; whether the evidence is controversi al

in nature; and, whether the reopening is at

the request of the jury or a party.” Dyson v.

State, 328 M. 490 (1992).
Cason, 140 Md. App. at 390-92 (alterations in Cason). See also
Collins v. State, 373 Md. 130, 142-143 (2003) (upholding the trial
court’s ruling, which granted the State’s request to reopen its
case when an eyewitness in a nurder case had been | ocated).

Here, the issue arose during a suppression hearing, so there
was no danger that a jury would give undue enphasis to the
evi dence. Moreover, there is no indication that the State
del i berately withheld the evidence. Indeed, the State thought it
had established probable cause, and it only sought to reopen
because the court intimted otherwi se. Furthernore, appellant had
the opportunity to cross-exam ne. Therefore, we are not persuaded
that the court abused its discretion.

Nor are we persuaded that the court failed to exercise its
di scretion. I ndeed, the court clearly recognized that it had

di scretion to reopen the case. It said:
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We have, day one, insufficient evidence of probable
cause. Day two, cleaning up their act, they [the State]
finally get it together. That’'s what you have.

And t he question here is whether or not, given that
scenario, it would be an abuse of discretion by the Court
not to permt the reopening. That's the issue.

Al t hough the court conmented on the possibility of reversal by
an appellate court if it did not allowthe State to re-open, we do
not construe that remark to reflect the court’s belief that it had
no choice but to grant the State’s notion. Based upon the entire
exchange, it is evident that the court struggled with the matter

and, “on bal ance,” opted to allow the State to reopen.

JUDGMENTS AFFIRMED. COSTS TO BE
PAID BY APPELLANT.
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