HEADNOTE: Wal ter Pinkney v. State of Maryl and,
No. 2529, Septenber Term 2000

CRIM NAL LAW - FI RST DEGREE MJURDER -

The evidence was legally sufficient to convict appellant of
first degree nmurder for the death of a six-nonth-old child
based on the totality of the evidence, including evidence as
to the nunber, severity, and brutality of the blows, the

ci rcunstances | eading up to the beatings, and appellant’s
versions of the events.
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Appel I ant, Walter Pinkney, challenges his first degree
mur der and child abuse convictions for the brutal killing of his
st ep-grandson, six-nonth-old Ta’mar Ham lton. Follow ng a four-
day trial on the nerits, the jury returned verdicts of guilty on
the first degree nurder and felony child abuse counts, and
appel I ant was subsequently sentenced to a termof life
i nprisonnment for the first degree nmurder conviction and 30 years
i nprisonnment for the child abuse conviction, to be served
consecutively.

On appeal, appellant alleges three errors. First, he argues
that the evidence was legally insufficient to sustain a
conviction of first degree nurder, i.e., that the court erred in
failing to grant his notion for judgment of acquittal. Next, he
contends that the trial court erred in admtting the prior
statenents of Renita Pinkney, Ta mar’s paternal grandnother, who
was appellant’s girlfriend at the tine and who is now appellant’s
wife.! Finally, appellant clains that the court erred in
precl udi ng the defense from pursuing rel evant testinony about the
actions and behavior of Larry Hamlton, Jr., Ta mar’s father.
Perceiving no error in the trial court’s evidentiary rulings and

finding that there was sufficient evidence to sustain the first

At the tine Ta' mar died, Renita Pinkney’'s |ast name was
WIllians, as she had not yet married appellant. M. WIIians and
appel l ant were married on Decenber 9, 1999, eight days after
Ta’mar’s death. She will be referred to as Ms. Pinkney for
pur poses of this appeal.



degree murder conviction, we affirmappellant’s convictions.
Fact ual Background

On the evening of Novenber 27, 1999, officers of the
Baltinmore City Police Departnment went to The Johns Hopki ns
Hospital in response to a call of suspected child abuse of six-
nmonth-old Ta’ mar Ham | ton. David Peckoo, one of the
investigating officers, interviewed Renita Pinkney and appell ant,
who, he had been told, were responsible for the care and custody
of Ta'mar, before Ta' mar was rushed to the hospital earlier that
day.

Ta’mar died fromhis injuries on Decenber 1, 1999. On
Decenber 3, 1999, after an autopsy had been perforned on Ta' nar,
police investigators again interviewed M. Pinkney and appell ant.
On Decenber 14, 1999, appellant was arrested and charged with
first degree nmurder and child abuse.

The evidence at trial portrayed the follow ng chronol ogy of
events surrounding Ta mar’s death. On Thursday, Novenber 25,
1999, Thanksgi ving, arrangenents were made for Larry Ham | ton,
Sr., Ta’mar’s paternal grandfather, and appellant to pick up
Ta’ mar and his brother, Davon Ham lton, then 15 nonths old, from
their nother, Shawntel Rice, and take themto the honme of Ms.

Pi nkney and appellant to stay for the remai nder of the
Thanksgi vi ng weekend. The nmen arrived at the hone of Ms. Rice

and placed both children in their car seats. During the car ride



to Ms. Pinkney’s and appellant’s house, Ta mar was cranky and
cried for nost of the trip.

Upon their arrival, Larry Hamlton, Sr. instructed his son,
Larry Ham lton, Jr., the boys’ father, to renove the children
fromthe car and bring theminto the house. There is conflicting
testimony about Hamlton, Jr.’s actions following his father’s
demand, suggesting varying |levels of harshness with which
Ham [ ton, Jr. physically brought the children into the hone.
According to Ms. Pinkney, Ham lton, Jr. renoved the children from
the car and, while they still were strapped into their car seats,
threw them up several steps into the vestibule of the house.
Ham [ ton, Jr. testified that he retrieved one child at a tinme and
handed the first car seat off to someone before retrieving the
second. Finally, another w tness described Hamlton, Jr.’s
dropping the car seats into the vestibule, after carrying themup
the stairs, because his pants were falling down. There was
undi sputed testinony that the car seats were padded, and that
t hey | anded upri ght.

Once the children were inside the house, Ham lton, Jr. and
other visitors remained for one to two hours. They then
departed, |eaving Ms. Pinkney and appellant alone with Ta mar and
Davon. Ta' mar continued to cry and was generally cranky. Before
putting the children to bed, appellant gave Ta mar a bath.

Ta’ mar slept only a few hours on Thursday night. He awoke at 3



a.m on Friday norning and required feeding and changing. He did
not fall back to sleep until 6 a.m

On Friday afternoon, after observing Ta mar’s continued
cranki ness, Ms. Pinkney took Ta’mar to a clinic. Davon renmained
in the care and custody of appellant. M. Pinkney waited several
hours only to be told that the clinic would not treat Ta mar
because he was not covered by insurance. She returned honme with
Ta’ mar |ate Friday afternoon. When she tried to feed him
Ta’ mar woul d not eat or drink.

Ms. Pinkney and appellant fell asleep on the couch for a few
hours wth both children. They then took the children upstairs
to bed, keeping Davon in the roomw th them and putting Ta’ mar
to sleep in another room During that night, Ta mar cried
constantly, and Ms. Pinkney and appellant took turns patting his
back, wal king himaround the room and trying to calm him
Ta’mar briefly slept between the hours of 3 and 6 a. m
Thereafter, he slept only for short periods of tine.

At approximately 10 a.m, M. Pinkney went to the store for
di apers, leaving the children in appellant’s care. She checked
and saw that Ta mar was asl eep before she left. According to
appel l ant, while Ms. Pinkney was away, Ta mar awoke and began
crying, so he went into the roomwhere Ta mar was and pi cked him
up to try to calmhim He tried to feed Ta’ mar froma bottl e,

but Ta’mar only drank a small anount, approximately 3 and a half



ounces. Appellant testified that he was changing Ta mar’s di aper
foll ow ng a suspected bowel novenent when Ta mar gasped for
breath and stopped breathing. Imrediately, he called 911 and
began giving Ta’mar CPR  He was still trying to resuscitate
Ta’ mar when Ms. Pinkney returned hone. An anbul ance then arrived
and transported Ta' mar to The Johns Hopki ns Hospital (*Hopkins”).

Ta’ mar was admtted to the Pediatric Enmergency Departnent.
Dr. Allen Wal ker, Director of that Departnent, was contacted to
evaluate Ta’mar. Dr. Wl ker di agnosed Ta mar as having sustai ned
a severe brain injury. Dr. Walker interviewed Ms. Pinkney and
appellant, trying to ascertain what had happened before Ta’ mar
was brought into the hospital. During the interview, appellant
descri bed Ta’mar’s constant cranki ness, refusal to eat, how
Ta’ mar had st opped breathing while he was changi ng his diaper,
how he had i medi ately contacted 911, and his attenpts at CPR
Thereafter, Dr. Wl ker spoke with the police.

Oficer Brian Rice arrived at the hospital and intervi ewed
Ms. Pinkney and appellant. During the interview, appellant again
expl ained that Ta mar had been cranky and crying all weekend and
t hat he had stopped breathing on Saturday norning.

Devoar k Maddox, a clinical social worker at Hopkins,
testified regarding her conpletion of a child maltreatnent form
based on her interview with appellant and Ms. Pinkney at the

hospital. During the interview, appellant described the events,



i ncluding his tel ephone call to 911 and his attenpt to
resuscitate Ta' mar. M. Maddox descri bed appel |l ant as cal m and
forthcomng during their interview

Det ective David Peckoo al so interviewed appel |l ant and Ms.

Pi nkney at the hospital that day. The interview reveal ed nmuch of
the sane information di scussed above.

The autopsy reveal ed that the cause of Ta' mar’'s death was
blunt force trauma as a result of four injuries to his head.
After receiving the autopsy results, Detective Peckoo asked Ms.
Pi nkney and appellant to cone to the police station for a second
interview. They did so voluntarily on Decenber 3, 1999, and he
t ook recorded statenents fromthem both. During this second
interview, appellant indicated that he m ght have hit Ta mar’s
head on the bed rail while trying to get himto respond after he
stopped breathing. He also admtted that he had shaken Ta’ mar a
few tines.

As part of the investigation, Detective Peckoo renoved the
bed rail from Ms. Pinkney’s hone and tested it for blood, senen,
and hair. The test results were negative for those substances
and did not reveal any evidence of human contact. On Decenber
14, 1999, appellant was arrested and charged with first degree
murder and child abuse of Ta' mar Ham I ton.

Foll ow ng sel ection of a jury and an unsuccessful pre-trial



suppression hearing,? a trial on the nerits began on Septenber
19, 2000. The State presented the testinony of eight w tnesses
in the following order: Oficer Brian R ce, Devoark Maddox, Dr.
Al l en Wal ker, Shawntel Rice, Renita Pinkney, Detective David
Peckoo, Larry Hamlton, Jr., and Dr. Joseph Pestaner. The
defense offered the testinony of Larry Hamlton, Sr., Sheena
Wat ki ns, and appellant. These witnesses testified to the
follow ng additional information.

Dr. Walker testified in great detail about the extent and
cause of Ta’'mar’s fatal injuries, explaining that (1) severe
brain injury was his initial diagnosis, (2) Ta'mar’s chance for
survival was al nost non-existent, (3) the injuries were al nost
everywhere, i.e., the brain and skull had been virtually
destroyed, (4) violent force, simlar to the force when soneone
is thrown through the windshield in a car crash or falls froma
third floor window, was required to inflict the type of injuries
that Ta’ mar had sustained to his head, and (5) such violent blows
woul d have rendered Ta mar i mredi ately unconscious so as to nake
hi mi ncapable of crying or drinking formula. Dr. Wl ker al so

described the rest of Ta'mar’s stay at Hopkins, explaining that

Prior to the trial, appellant argued that his statenments to
police made on Decenber 3, 1999, should be suppressed based on
physi cal coercion by the interviewing officers, making the
statenments involuntary. After hearing testinony and finding
appel lant’ s version of events to be incredible, the court denied
t he noti on.



for a couple of days he was mai ntai ned on a nunber of nedications
and a ventilator because he could not breathe for hinself, and
that, during that tinme, his brain died.

During cross-examnation, Dr. Wal ker testified, with the
assi stance of hospital records, that Ta mar had been delivered
prematurely, requiring assistance with breathing, and that
Ta’mar’ s nother had a sexually transmtted di sease when Ta’ mar
was delivered. He also testified that Ta' mar was brought into
t he Hopki ns Pedi atric Emergency Departnment when he was three
mont hs ol d for pneunonia and was treated with IV antibiotics and
sent hone. Finally, Dr. Wal ker testified that the autopsy
reveal ed that there was a healing rib fracture at the tinme of his
death froman injury suffered prior to Novenber 27, 1999.

Shawntel Rice, Ta’'mar’s nother, testified for the State
about the events of Novenber 25, when her sons were picked up by
appel lant and Larry HamIton, Sr., and about how she | earned that
Ta’ mar had been admtted to Hopkins. She also testified about
Ta’ mar’ s deneanor generally and his behavior prior to being
pi cked up on the 25'"

In addition to testifying about the specific events that
occurred between Novenber 25 and 27, 1999, Ms. Pinkney testified
general |y about the parenting skills of her son and Shawnt el
Ri ce. She explained that her son and Ms. Rice, as well as the

two boys, had lived in her honme for a period of tine just after



Ta’ mar was born. She also explained that, after they left her
home, she and appellant continued to watch the two children on a
daily basis for a while, but that that arrangenent ended a few
weeks prior to the Thanksgi ving weekend visit. According to Ms.
Pi nkney, Ms. Rice asked her if she and appellant woul d watch the
children for the weekend. Ms. Pinkney reluctantly agreed after
Ms. Rice pronmised to provide a place for Davon to sl eep

Ms. Pinkney further testified that the reason she asked her
son and Ms. Rice to | eave her hone was because they used drugs
and did not take good care of their children, neglecting to feed
themor play with them She further testified that they cursed
at Ta’mar and Davon and that she wi tnessed them hit both boys on
several occasions. The prosecutor challenged Ms. Pinkney’s
assertions by pointing out that she had never nentioned any past
abuse to anyone prior to her testinony in court.

Finally, Dr. Joseph Pestaner, an expert in forensic and
pedi atric pathol ogy, was called by the State to testify regarding
the autopsy he perforned on Ta’mar. His testinony was
substantially simlar to that of Dr. Wl ker but was nore
detailed. He was able to discount other incidents, such as ol der
injuries or being tossed in his car seat, as possible causes of
Ta’mar’s fatal injuries, reinforcing what Dr. Wl ker said about
t he anount of force that would have been required to cause such

serious danage to Ta’mar’s brain and skull. Dr. Pestaner also



echoed Dr. Wal ker’s opinion that Ta mar woul d have been rendered
unconsci ous al nost inmediately after being struck, such that
crying and drinking froma bottle would not have been possible.

Larry Ham lton, Sr. and Sheena Watkins were called for the
defense and testified generally regarding the events on Novenber
25, 1999, when Ta mar was brought to the hone of Ms. Pinkney and
appellant. Larry Hamlton, Sr. also testified that he observed
his son, Larry Hamlton, Jr., strike Ta’mar in the head on
several occasions between Septenber 11, 1999, and the week prior
t o Thanksgi vi ng of 1999.

Appel lant testified in his own defense, describing the
events of Novenber 25-27, enphasizing Ta mar’s continuous crying,
as well as his efforts to calmhimby walking him patting his
back, attenpting to feed hima bottle, and changi ng his diaper.
He al so descri bed how Ta’ mar stopped breathing and how he
imedi ately called 911 for assistance and tried to resuscitate
hi m by perform ng CPR

During cross-exam nation, the prosecutor asked appel |l ant
about his adm ssion during his Decenber 3 statenent to Detective
Peckoo that he may have accidentally hit Ta mar’s head when he
was shaking himto revive him Acknow edgi ng that adm ssion,
appel l ant went on to say that after thinking about it for sone
time after talking to Detective Peckoo, he knew that Ta mar did

not hit his head. 1In response to the prosecutor’s questions



about whet her, by Saturday norning, he was tired and frustrated
by Ta' mar’s constant crying and cranki ness, appellant admtted to
being tired fromthe sleepless nights, but denied that he was
frustrated by his failed attenpts to quiet the baby. Finally,

t he prosecutor reviewed with appellant another part of his
statenent to Detective Peckoo, in which appellant described
Ta’mar’ s cries as sounding like a child who had been hit, and
expl ai ned that when he touched Ta' mar’s head, he cried out |ike
soneone was beating him Appellant admtted that he told

Det ective Peckoo that his first response was to think to hinself,
“What did | do?”

On the sane day that closing argunents were delivered, the
jury returned a verdict of guilty on both the first degree nurder
and child abuse counts. On Decenber 4, 2000, the court sentenced
appellant to life inprisonnent for the first degree mnurder
conviction, and 30 years incarceration for the child abuse
conviction, to be served consecutively.

Appel lant filed an appeal to this Court on Decenber 21,

2000. Counsel for both parties argued before a three-judge panel
of this Court on February 11, 2002.%® Follow ng that argunent, by
order dated March 10, 2003, this Court, on its own notion

ordered that an en banc hearing be held on April 29, 2003, to

3The sol e issues argued before the panel were the three
i ssues set forth at the beginning of this opinion.

- 11 -



consi der whether the theory of the case that the State argued to
the jury precluded the jury from convicting appellant of first
degree nmurder.* Specifically, this Court asked the parties to
address whether the State argued that appellant’s intent was to
stop Ta’mar fromcrying as distinguished fromarguing that
appellant’s intent was to kill Ta’mar, with the desire to stop
the crying as a notive for the intent, and if so, the |egal
effect of the State’s argunent. After review ng the record and
considering the argunents, we are satisfied that the State
argued that appellant intended to kill Ta mar. Consequently, we
need not address the |legal issue raised by the Court and w ||
address only the issues raised by appellant.

Addi tional facts will be set forth as relevant to our
resol ution of the issues.

Di scussi on

We begin with a discussion of appellant’s evidentiary

chal | enges.

Alleged Errors in the Adnm ssion of Evidence

Appel l ant alleges two errors in the trial court’s
evidentiary determ nations. Appellant’s first chall enge invol ves
a recorded statenment that Renita Pinkney gave to police on

December 3, 1999, a week after the nurder. In that statenent,

“The parties were given an opportunity to submt nenoranda
addressing the issue for the Court to review prior to the en banc
ar gunent .

- 12 -



Ms. Pinkney denied having seen Ta’ mar sustain any abuse or
injuries during the Thanksgi ving weekend visit prior to his
death. She testified to the same effect on direct exam nation by
the State. During cross-exam nation, however, she stated that on
Novenber 25, 1999, her son, Larry Hamlton, Jr., threw Ta’ mar’s
car seat up a flight of stairs into the vestibule while Ta’' mar
was strapped inside. On re-direct, the State chall enged the

i nconsi stency by asking Ms. Pinkney questions about her prior
statenent and |ater admtted the statenent through the testinony
of Detective Peckoo.

Appel l ant argues that the trial court erred in admtting the
Decenber 3, 1999, statenent because it failed to neet the
foundational requirenents laid out in Maryland Rule 5-613(a),
whi ch requires that the speaker be shown the statenent and
provided with an opportunity to explain it before its adm ssion.
In response, the State first argues that this clai mwas waived
because, when defense counsel stated his basis for the objection
to its adm ssion, he nentioned only that Ms. Pinkney had al ready
testified, and thus the jurors should base their decision on her
testinony only. On the nerits, the State argues that, if
preserved, the court did not err because the statenent was
properly admtted pursuant to Maryland Rul e 5-802.1, which

governs the adm ssion of prior statenents by w tnesses.



VWhile we disagree with the State's preservation argunent,?®
we agree that the statenment was properly admtted under Rule 5-
802.1, which governs the adm ssion of extrinsic evidence of a
prior inconsistent statement when it is offered as substantive
evi dence, rather than for inpeachnment purposes. Specifically,
Rul e 5-802.1(a)(3) provides that a prior statenment is not hearsay
if made by a witness who testifies at trial and who is subject to
cross exam nation concerning the statenent if that statenent is
“recorded in substantially verbatimfashion by stenographic or
el ectroni ¢ means cont enporaneously with the nmaking of the
statenent[.]” The rule does not contain the sane foundati onal
requirenents as Rule 5-613; and therefore Ms. Pinkney’'s statenent
nmeets all of the requirements of Rule 5-802.1 and was properly
adm tt ed.

Appel l ant’ s second evidentiary challenge clains that the
trial court abused its discretion in excluding relevant testinony
regarding Larry Ham lton, Jr.’s treatnent of Ta mar and general
behavi oral characteristics. Specifically, appellant argues that
def ense counsel should have been permtted to pursue a |line of

questioning regarding Ham lton, Jr.’s character, drug use, and

W& think that the State’s readi ng of defense counsel’s
basis for objecting is too narrow. Although defense counse
initially focused on the fact that Ms. Pinkney’'s testinony should
speak for itself, he went on to argue that the statenent was
i nadm ssi bl e because Ms. Pinkney was not given an opportunity to
read it and determ ne whether there was an inconsistency.

- 14 -



abusive treatnment of his children, to raise the possibility that
Ta’mar’s fatal injuries were not caused by appellant but, rather,
were the result of Hamlton, Jr.’s mstreatnment of Ta mar.
Appel I ant acknowl edges, however, that both Ms. Pinkney and Larry
Ham [ ton, Sr. were permtted to testify about their observation
of Ham |lton, Jr.’s neglect and physical abuse of Ta' mar and his
br ot her, Davon.

The State contends that the trial court properly exercised
its discretion in precluding certain testinony regarding Larry
Ham [ ton, Jr., arguing that (1) evidence regarding Ham | ton,
Jr.’ s involvenmrent with drugs had no rel evance to the issue of
whet her appellant killed Ta’mar, and (2) Hamlton, Jr.’s all eged
threats to Ms. Pinkney had no tendency to nmake it nore or |ess
i kely that appellant actually killed Ta’mar. Maryland Rul e 5-
401 defines rel evant evidence as “evidence having any tendency to
make the exi stence of any fact that is of consequence to the
determ nation of the action nore probable or |ess probable than
it would be without the evidence.” W have stated that a ruling
on the relevancy of the evidence is “quintessentially” wthin the

wi de discretion of the trial court. See Best v. State, 79 M.

App. 241, 259, cert. denied, 317 Md. 70 (1989). In addition, the

Court of Appeals has stated that a trial court’s determ nation as
to the relevancy of evidence wll not be reversed absent a clear

show ng of abuse of discretion. See Wite v. State, 324 Ml. 626,




637 (1991); Hunt v. State, 321 Md. 387, 425 (1990), cert. denied,

502 U.S. 835 (1991).

The trial court did not abuse its discretion in determning
t hat evidence regarding Ham Iton, Jr.’s drug use and all eged
threats toward Ms. Pinkney was irrelevant to the issue of
appellant’s guilt. Thus, the evidence was properly excl uded
pursuant to Maryland Rul e 5-402, which provides that “[e]vidence
that is not relevant is not adm ssible.”

Sufficiency of the Evidence

G ven our rejection of both of appellant’s evidentiary
chal | enges, we turn to appellant’s main argunment —that the
evi dence was insufficient to sustain a conviction of first degree
murder. Specifically, appellant argues that the evidence failed
to establish (1) that appellant was the individual who inflicted
the fatal injuries upon Ta’'mar Ham lton, or (2) that, if
appellant did in fact inflict those injuries, he did so with
malice or with the preneditation or deliberation necessary for a
finding of first degree nmurder. |In support of his second
argunent, appellant first turns to cases discussing Maryland’' s
statutory elenments for first degree nurder, arguing that the
evi dence does not satisfy the statute’s strict requirenents. 1In
addi tion, appellant reviews other Maryland cases invol ving abuse
inflicted upon a child resulting in death, suggesting that when

the fatal act is the result of an enotionally charged situation



i nvol vi ng a baby, the accused is, at nost, found guilty of second
degree nurder. Finally, appellant urges us to consider the fact
that other jurisdictions have been hesitant to convict a

def endant of first degree nurder for the death of a child.

In response to appellant’s sufficiency of the evidence
argunent, the State first argues that appellant’s challenge is
not preserved for appellate review. Pointing to Maryland Rul e 4-
324, which governs notions for judgnent of acquittal, the State
argues that appellant is bound by the reasons stated when he
renewed the notion at the end of appellant’s case, when defense
counsel stated: “I renew ny Motion for Judgment of Acquittal
because there has been no evidence introduced beyond a reasonabl e
doubt to prove M. Pinkney guilty.” See MI. Rule 4-324(a) ("A
def endant may nove for judgnent of acquittal . . . in ajury
trial, at the close of all the evidence. The defendant shal
state with particularity all reasons why the notion should be
granted.”). Consequently, the State contends that appellant’s
clains are not preserved for review because they were not
articulated as the basis for his notion for judgnment of acquittal
at the close of all of the evidence. On the nerits, the State
argues that, when applying the deferential standard of review for
sufficiency challenges, it is clear that there was anpl e evidence
fromwhich the jury could properly conclude that appell ant was

guilty of first degree nurder.



While there is sonme nerit to the State’s preservation
argunent, because we concl ude that the evidence was legally
sufficient and appellant’s conviction will not be disturbed, we
shall resolve the uncertainty as to preservation in favor of
appel l ant and reach the nerits. Accordingly, we begin by
reviewi ng the standard of review for sufficiency of the evidence
chal l enges. Mbost recently, the Court of Appeals, in State v.
Smith, 2003 Md. LEXIS 251 (Md. May 9, 2003),° discussed the
standard of review in great depth, stating:

The standard for appellate review of evidentiary
sufficiency is whether, after viewing the evidence in
the light nost favorable to the prosecution, any
rational trier of fact could have found the essenti al
el emrents of the crine beyond a reasonabl e doubt. See
Jackson v. Virginia, 443 U.S. 307, 313, 99 S. . 2781,
2785, 61 L. Ed. 2d 560, 569 (1979); Mye v. State, 369
Ml. 2, 12, 796 A 2d 821, 827 (2002); Wiite v. State,
363 Md. 150, 162, 767 A 2d 855, 861-62 (2001); State v.
Al brecht, 336 Ml. 475, 478-79, 649 A 2d 336, 337-38
(1994). “Weighing the credibility of w tnesses and
resolving any conflicts in the evidence are tasks
proper for the fact finder.” State v. Stanley, 351 M.
733, 750, 720 A.2d 323, 331 (1998). See McDonald v.
State, 347 Md. 452, 474, 701 A 2d 675, 685-86 (1997),
cert. denied, 522 U S. 1151, 118 S. . 1173, 140 L
Ed. 2d 182 (1998) (quoting Albrecht, 336 M. at 478,
649 A.2d at 337); Binnie v. State, 321 Ml. 572, 580,
583 A 2d 1037, 1040-41 (1991); Wight v. State, 312
Md. 648, 541 A 2d 988 (1988). “We give ‘due regard to
the [fact finder’s] findings of facts, its resolution
of conflicting evidence, and, significantly, its
opportunity to observe and assess the credibility of
W tnesses.’ "Mye, 369 M. at 12, 796 A 2d at 827

5The followi ng quotes are fromthe plurality opinion. There
were two concurring opinions and a dissenting opinion. SiXx
j udges concurred in the result and, effectively, in the standard
of review
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(quoting McDonald v. State, 347 Ml. 452, 474, 701 A 2d
675, 685 (1997) (quoting Al brecht, 336 MI. at 478, 649
A 2d at 337)). See the follow ng recent cases quoting
Al brecht: Anderson v. State, 372 Md. 285, 291-92, 812
A. 2d 1016, 1020 (2002); Deese v. State, 367 Ml 293,
305, 786 A.2d 751, 758 (2001); Galloway v. State, 365
Md. 599, 649, 781 A 2d 851, 880 (2001); Wite, 363 M.
at 162, 767 A 2d at 861-62. W do not re-weigh the
evi dence, but “we do determ ne whether the verdict was
supported by sufficient evidence, direct or
circunstantial, which could convince a rational trier
of fact of the defendant’s guilt of the offenses
charged beyond a reasonable doubt.” Wite, 363 M. at
162, 767 A.2d at 862. A valid conviction nay be based
solely on circunstantial evidence. WIson v. State,
319 Md. 530, 537, 573 A 2d 831, 834 (1990). The sane
standard applies to all crimnal cases, including those
resting upon circunstantial evidence, since, generally,
proof of guilt based in whole or in part on
circunstantial evidence is no different from proof of
guilt based on direct eyew tness accounts. See Eil and
v. State, 92 Md. App. 56, 607 A 2d 42 (1992), rev'd on
ot her grounds, 330 Md. 261, 623 A 2d 648 (1993).

Id. at *7-09.

Noti ng sone confusion regarding the amount of deference that
an appellate court should give to the fact finders’ ability to
draw i nferences fromthe evidence, the Court went on to explain:

The foll ow ng cases further enphasize a trial
judge’s or a jury’'s ability to choose anong differing
i nferences that m ght possibly be made froma factua
situation and the deference we must give in that regard
to the inferences a fact-finder nay draw. Jackson, 443
US at 319, 99 S. C. at 2789, 61 L. Ed. 2d at 573
(noting the responsibility of the trier of fact to
fairly resolve conflicts in testinony, to weigh the
evi dence, and to draw reasonabl e inferences from basic
facts to ultimate facts); Jones v. State, 343 M. 448,
460, 682 A 2d 248, 254 (1996) (Ilnvolving a probable
cause issue the Court stated “it is the trier of fact
that nmust draw the inferences . . . . Consequently,
absent clear error in its fact-finding, an appellate
court is required, in deference to the trial court, to
accept those findings of fact.”); Inre Tinothy F., 343
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wMd. 371, 379-80, 681 A 2d 501, 504-05 (1996) (in
crimnal cases the appropriate inquiry is not whether
the review ng court believes that the evidence
established guilt beyond a reasonabl e doubt, but,
rather, whether, after view ng the evidence in the
light nost favorable to the prosecution, any rational
trier of fact could have found the essential elenents
of the crine beyond a reasonable doubt); MMIlian v.
State, 325 Md. 272, 281-82, 600 A 2d 430, 434-35 (1992)
(stating that “The trial court’s findings as to

di sputed facts are accepted by this Court unless found
to be clearly erroneous”); see also Riddick v. State,
319 md. 180, 183, 571 A 2d 1239, 1241 (1990).

In State v. Raines, 326 MJ. 582, 590-93, 606 A. 2d
265, 269-70 (1992), the Court stated:

“This anal ysis indicates that the Court of
Speci al Appeals credited the Raines’s version
of the events, one that necessarily mtigated
his culpability. O course, the credibility
of the witnesses was a matter for the trial
court, as fact finder, not the appellate
court, to resolve. Furthernore, the

determ nation of an accused’'s intention is,
inthe first instance, for the trial judge,
when sitting without a jury, and this

determ nation will not be disturbed on appeal
unl ess clearly erroneous. As noted, the
trial court discounted Raines’ s version of
the events. Instead, the court drew an

i nference based on ot her evidence offered at
trial that the killing was intentional,

deli berate and preneditated. This, the trial
court, as fact finder, has the exclusive
right to do. The Court of Special Appeals
erred in conducting its own independent
credibility analysis and in rejecting the
trial court’s finding of facts.

“. . . This Court has noted that the trier of
fact may infer the intent to kill fromthe
surroundi ng circunstances:

‘[ S]lince intent is subjective
and, w thout the cooperation of the
accused, cannot be directly and
obj ectively proven, its presence
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must be shown by established facts
whi ch permit a proper inference of
its existence.’

“. . .Raines’s actions in directing the gun
at the window, and therefore at the driver’s
head on the other side of the w ndow,
permtted an inference that Raines shot the
gun with the intent to kill. Relying upon
that inference, the trial judge could
rationally find, beyond a reasonabl e doubt,
that the killing was wilful, deliberate and
preneditated so as to render Raines guilty of
first degree nurder.

“Although a different trier of fact may
have vi ewed the evi dence as establishing
second degree nurder instead of first degree
murder, the trial court’s decision was not
clearly erroneous. The Court of Speci al
Appeal s erred in substituting its judgnent
for that of the trial court on the
evidence.”[Citations omtted.]

VWile in Raines, and in sone of the other cases,

the exact issues relate to the proof of intent in

respect to the type of hom cide, we, and the Court of
Speci al Appeal s, have held that even in nurder cases,

intent may be established by the use of rational
i nferences fromthe underlying evidentiary facts.

ILd. at

*9-12.

The Court’s articulation and explanation of the standard

enphasi zes three inportant principles:
deference to the trier of facts

credibility of witnesses, weigh the evidence, and resol ve

opportunity to assess the

(1) we nust give great

conflicts in the evidence, (2) circunstantial evidence al one can

provi de a sufficient basis upon which a trier of fact can rest

its determ nation of qguilt,
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we do not re-weigh the evidence or substitute our own judgnent,
but only determ ne whether the verdict was supported by
sufficient evidence to convince the trier of fact of the
defendant’s guilt beyond a reasonabl e doubt. These principles
were summarized by the Smth Court when it stated:
The primary appellate function in respect to
evidentiary inferences is to determ ne whether the
trial court made reasonable, i.e., rational, inferences
fromextant facts. Cenerally, if there are evidentiary
facts sufficiently supporting the inference nade by the
trial court, the appellate court defers to the fact-
finder instead of exam ning the record for additional
facts upon which a conflicting inference could have
been made, and then conducting its own wei ghing of the
conflicting inferences to resol ve i ndependently any
conflicts it perceives to exist. The resolving of the
conflicting evidentiary inferences is for the fact-
finder.
ld. at *31-32.
Appel lant’ s sufficiency argunent presents two separate
i ssues; first, whether there was sufficient evidence to prove
t hat appel |l ant was the individual who caused the fatal injuries
suffered by Ta' mar; and second, whether there was sufficient
evidence to denonstrate that appellant killed Ta mar wlfully,
deliberately, and with preneditation. Appellant’s first claimis
primarily prem sed on his theory that evidence that was both
adm tted and excluded tended to show that Ta’'mar’s father, Larry
Ham lton, Jr., nay have been the responsible party. W
previously held that the court did not abuse its discretion by

excluding certain evidence regarding Larry Ham |lton, Jr. 1In



addition, we do not think that any of the evidence that was
admtted precluded the jury fromfinding that appellant was the
i ndi vidual who inflicted the fatal injuries to Ta mar’s head.

In Deese v. State, 367 Md. 293 (2001), a case with simlar

facts to ours, the Court of Appeals affirned the defendant’s
second degree murder conviction’ based on its application of the
rule that “[1]t is well settled that a conviction may be

sustai ned on the basis of circunstantial evidence.” 1d. at 308

(citing Hebron v. State, 331 Md. 219, 228 (1993)). Applying the

above rule to the facts of the case, the Court explained that

t he evidence nost favorable to the State is that (1)
Kyl e was alive on the norning of February 8, (2) Kyle
was under Deese's exclusive supervision for a period of
time on that day, (3) Kyle was found dead a few hours
after that period, (4) death was due to blunt force
injuries to the head [caused by force of a magnitude at
work in car crashes and falls fromsignificant heights]
and possibly due to shaking, and (5) no one had contact
with Kyle after the period described in (2) and before
the event described in (3). Fromthese circunstances,
a rational jury could have inferred, beyond a
reasonabl e doubt, that Deese inflicted the fatal
injuries.

Id. (reasoning that other cases have affirnmed convictions based
on circunstantial evidence when a defendant, during the

comm ssion of the crinme, exercised exclusive control or custody
over the prem ses where the crime occurred). The simlarity
between the facts in Deese and those in the present case support

our application of the Deese Court’s reasoning to hold that there

'First degree nmurder was never discussed in the opinion.
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was sufficient evidence fromwhich the jury could have concl uded
beyond a reasonabl e doubt that appellant was the individual who
inflicted the fatal blows to Ta mar’s head.

Appel  ant was convi cted under section 407 of Article 27 of
t he Maryl and Code, which provides that “[a]ll rnurder which shal
be perpetrated . . . by any kind of wilful, deliberate and
preneditated killing shall be nmurder in the first degree.” M.
Code, art. 27 § 407 (1957, 1996 Repl. Vol., 2000 Supp.).® As
appel l ant properly recogni zed, the State has the burden of
provi ng each el enent of the crinme beyond a reasonabl e doubt.

Bane v. State, 327 Md. 305, 311-12 (1992) (citing State v. Evans,

278 Md. 197, 206-07 (1976)). W are rem nded that, on appellate
review, we are not asked to re-weigh the evidence or substitute
our judgnent for that of the jury, but instead, we nust sinply
determ ne “whether, after viewng the evidence in the |ight nost
favorable to the prosecution, [the jury] could have found the
essential elenents of the crine beyond a reasonabl e doubt.” See

Jackson v. Virginia, 443 U. S. 307, 313 (1979); Mye v. State, 369

MI. 2, 12 (2002): Wite v. State, 363 Ml. 150, 162 (2001); State

v. Al brecht, 336 MI. 475, 478-79 (1994).

Havi ng determ ned that there was sufficient evidence upon

which the jury could have found that appellant caused Ta mar’s

8varyl and’ s first degree nurder statute now appears in
section 2-201(a)(1) of the Crimnal Law article of the Maryl and
Code.
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death, we turn our focus to the additional three el enents of
first degree murder —w | ful ness, deliberation, and
preneditation. The Maryland Crimnal Pattern Jury Instructions
4:17 (2001), which were used by the trial judge in this case,
define those three elenents by stating:

W Il ful neans that the defendant actually intended
to kill the victim Deliberate neans that the
def endant was conscious of the intent to kill.
Prenedi tated neans that the defendant thought about the
killing and that there was enough tine before the
killing, though it may have only been brief, for the
def endant to consider the decision whether or not to

kill and enough tine to weigh the reasons for and
agai nst the choice. The preneditated intent to kil
must be fornmed before the killing.

The Court of Appeals has reinforced the application of those
definitions by stating that first degree nurder requires “that

t he def endant possess the intent to kill (wllful), that the

def endant have consci ous know edge of the intent to kil

(deli berate), and that there be time enough for the defendant to
deliberate, i.e., time enough to have thought about that intent

(preneditate).” WIlley v. State, 328 M. 126, 133 (1992)

(holding that the jury instructions adequately distinguish
between first and second degree nurder).

Despite these seemngly clear definitions, we are m ndful
that it is often difficult to understand these concepts in the

abstract,® and even nore difficult to determ ne whether each is

®Much of this difficulty is likely based on the fact that
(continued. . .)
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satisfied when faced with a specific set of facts. Fortunately,
a body of case | aw has devel oped to guide our interpretation and
application of these definitions.

First, examning the wlful ness requirenment, we have stated
that “[f]Jor a killing to be *wlful’ there nust be a specific

purpose and intent to kill[.]” Snyder v. State, 104 M. App

533, 549 (1995) (quoting Tichnell v. State, 287 Ml. 695, 717-18

(1980)); see also Faulcon v. State, 211 Ml. 249 (1956); Hounshel

v. State, 61 Md. App. 364 (1985). G ven the fact that nost

def endants do not announce their intent to kill to w tnesses or
other third parties, we are forced to ook to other factors as
reflecting the defendant’s intent to kill.

For exanple, in Cummings v. State, 223 Md. 606 (1960), the

Court of Appeals reasoned that the trial judge was justified in
finding that the defendant had “a specific purpose and design to
kill,” based on the fact that “he shot the deceased seven tines
with a deadly weapon at point-blank range, and then, calmy, laid
the pistol on her dead body, stating: ‘I mght go to jail, but I
amglad | done it.’” [d. at 611-12 (involving a scorned | over who
shot his paranour after a heated argunent). Even if Cumm ngs had

not made the statenent after shooting his victim his actions

°C...continued)
the definition of “deliberate” includes the |anguage fromthe
“W lful” definition, just as the definition of “preneditation”
i ncl udes the phrase “tinme enough to be deliberate.” See Tichnel
v. State, 287 Ml. 695, 717 (1980).
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reflected those of an individual who intended to bring about her
death. The Court’s reasoning, therefore, denonstrates that the
ci rcunstances of the death, i.e., the defendant’s actions, often
speak for thensel ves when they so clearly involve actions that
are likely to bring about death.

So, too, was the situation in the present case. Even though
appel l ant did not use a deadly weapon like the pistol in
Cumm ngs, the fragile nature of the victim a six-nonth-old baby,
transforned appellant’s hands, and other ordinary objects in the
room into potential deadly weapons given the |ikelihood of harm
that they could cause to the victim The jury, therefore, could
have rationally concluded that appellant’s use of his hands or
ot her objects to deliver the fatal blows to Ta mar’s head
reflected a “specific purpose and intent to kill.”?

Simlarly, in Dunn v. State, 226 Ml. 463 (1961) (involving a

man who bl udgeoned to death his wife and 18-nonth-ol d baby and

PAppellant, in his brief, recognized that intent to kill is
of ten proved through the use of a deadly weapon, citing Hyde v.
State, 228 M. 209 (1962) (stab wounds); Cunmm ngs, 223 M. 606
(1960) (seven point-blank range shots froma pistol); and
Faul con, 211 Md. 249 (1956) (dragging a victimunder a car).
Appel | ant argues that here, however, intent cannot be proven by
means of an inplenment used to bring about the victinis death. As
noted in the text above, we are not persuaded that the absence of
a recogni zed deadly weapon negates the intent elenent. |Instead,
we are satisfied that the nedical evidence denonstrates that
appel  ant coul d have used his hands and surroundi ng objects to
inflict the fatal blows, and that if the jurors believed that
t hat was what happened, they could infer an intent to kill from
t hose acti ons.
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was tried for the nurder of his wife), the Court of Appeals, in
determ ni ng whet her there was sufficient evidence to denonstrate
that Dunn had a wlful design to nmurder, considered the fact that
the evidence reflected a clear notivation on Dunn’s part for the
murder of his wife. 1d. at 476. Noting that Dunn was invol ved
wi th anot her woman whom he planned to marry, the Court reasoned
that it was reasonable for the trier of fact to have concl uded
that Dunn intended to kill his wife. |ld.

Al t hough perhaps not as strong a notivation as that involved

in Dunn, here, the State argued, and appellant concedes in his

brief, that appellant’s actions could have been notivated by his
desire “to quiet the baby.” Wile appellant argues that this
phraseol ogy reflects an i nnocent or innocuous goal on the part of
appel lant, the jury could have rationally inferred that appell ant
was tired and frustrated by the sl eepless nights and conti nuous
crying, such that he wanted to quiet Ta mar permanently, i.e.,
kill Ta' mar.?!?

Finally, in Faulcon v. State, 211 Ml. at 249, in which the

def endant ran over the victimw th a car and dragged hi m ei ght

“0On this point, appellant argues in his brief that the | ack
of evidence of past abuse or threats to kill Ta’ mar by appel | ant
means that he could not have intended that result on the day in
guestion. As discussed, the evidence supports a finding that
appel lant’ s actions on that day were influenced by his |ack of
sleep and inability to stop Ta’mar’s crying, such that it was
reasonable for the jury to conclude that he intended to kil
Ta’ mar by inflicting the four fatal Dbl ows.
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bl ocks to his death, the Court of Appeals affirmed Faul con’s
first degree nmurder conviction, reasoning that the intent to kil
could be inferred in part fromthe fact that the defendant’s
version of events was contradicted by other witnesses. 1d. 1In
Faul con, the contradiction centered on whether the defendant had
been threatened by the victimbefore he ran over him [d. The
Court concluded that if the trial judge discredited the
defendant’s version, the existence of legal justification

vani shed. [|d.

Li ke the Court in Faulcon, we think that it would have been
reasonable for the jury to consider the fact that appellant’s
story contradicted the other evidence. 1In the present case, if
the jurors disbelieved appellant’s version of events, they could
have rationally concluded, based on the nedical evidence, that
the only possi bl e explanation was that appellant intended to kil
Ta’ mar when he inflicted the four fatal blows to his head.

The task of denonstrating that appellant acted deliberately
and with preneditation is often treated as a single endeavor. *?
Summari zing the principles espoused in earlier cases, the Court

of Appeals, in Wlley v. State, 328 M. at 113-34, expl ai ned

2There is al so sone overlap between the wilful ness el enent
and deliberation, as the Court of Appeals has al so used the
dangerousness of the instrunentality as a factor in determning
whet her the defendant acted deliberately. See, e.qg., Faulcon,
211 Md. App. at 259. In the present case, a jury could find that
an adult man’s hands are just as dangerous as an aut onobil e when
the victimis a six-nonth-old baby.
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that, “[i]f the killing results froma choice made as the result
of thought, however short the struggle between the intention and
the act, it is sufficient to characterize the crinme as deliberate

and premeditated nmurder.” 1d. (quoting Colvin v. State, 299 M.

88, 108 (1984) and Tichnell, 287 Ml. at 718); see al so Hounshell,

61 Md. App. at 373 (explaining that the tinme between the
intention to kill and the act of killing “may be as instantaneous

as successive thoughts of the mnd”) (quoting Smith v. State, 41

M. App. 277, 317 (1979)). Deliberation and preneditation have
al so been clarified by the principle that
in order to justify a conviction of nurder in the first
degree, the trier of facts nust find the actual intent,
the fully fornmed purpose to kill with enough tinme for
del i beration and prenmeditation to convince the trier of
facts that this purpose is not the i mediate of fspring
of rashness and i npetuous tenper, but that the m nd has
beconme fully conscious of its own design.
Cunmm ngs, 223 Mi. at 611 (followed by Wlley, 328 Mi. at 133).
A review of other cases provides support for the concl usion
that the evidence presented in this case justifies a finding of
del i beration and preneditation, as well as the el enent of

wi | ful ness. For exanple, in Mtchell v. State, 363 Mi. 130

(2001), the Court of Appeals, discussing the difference between
first and second degree nurder, expl ai ned:

Al though it is true that a nurder commtted solely on
i mpul se — the "imedi ate of fspring of rashness and

i npetuous tenper” — is not one commtted with

del i beration and preneditation, the | aw does not
require that deliberation and preneditation be the
product of clear and rational thought; it may well
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result fromanger or inpulse. The test for first degree

nmurder is whether there was the deliberation and

prenmeditation — sufficient time to reflect — not the

quality or rationality of the reflection or whether it

may have been enotionally based.
ld. at 149. \While appellant argues that the killing, at best,
reflects the actions of an enotionally drained and sl eep deprived
care giver, whose only goal was to have the crying cease,
Mtchell teaches us that the jury could still have found that
appel l ant acted deliberately and with preneditation despite the
fact that he may not have been thinking clearly or rationally
because of a lack of sleep and enotional stress, as |long as he
had tinme to reflect on his actions.

Anot her hel pful tool for making this determ nation cones

fromthis Court’s review of a first degree nurder conviction in

Hounshell v. State, 61 Ml. App. at 374. In Hounshell, in which

t he defendant strangled his victimto death, we expressly
recogni zed that “[p]reneditati on may be established
circunstantially fromthe facts of a particular nurder.” 1d.

(citing Bieber v. State, 8 Ml. App. 522 (1970)). This principle

is especially inportant given the fact that, “[o]rdinarily,
preneditation is not established by direct evidence. Rather, it
is usually inferred fromthe facts and surroundi ng

circunstances.” Hagez v. State, 110 Md. App. 194, 206 (1996)

(citing Snyder v. State, 104 Md. App. 533, 549 (1995) and

Traverso v. State, 83 MI. App. 389, 395 (1990)).




More specifically, Hounshell teaches us that “the brutality
of the murder act may, in and of itself, provide sufficient
evidence to convict for first degree nmurder.” 61 M. App. at 375

(citing Kier v. State, 216 Ml. 513, 523 (1958) (in which the

Court of Appeals focused on the brutal manner in which the victim
was beaten about the face and head with certain objects,
indicating a protracted period of tinme during which the assault
continued)). Pointing out that “death by strangul ati on does not
in and of itself establish first degree nurder,” the Hounshel
Court enphasized that the “jury . . . may consider that sone tine
el ement is necessarily involved between the onset of squeezing
the throat and death resulting therefrom” 1d. at 372 (*Whether
the time required to produce death by strangulation is sufficient
for the assailant to reflect upon his actions before death ensues
is a mtter for the jury to determne.”). Utimtely, the Court
affirmed the defendant’s first degree nurder conviction,
reasoning that “[t]he tinme period in which the strangul ati on of
[the victim nmust have occurred, and the brutality with which the
act was commtted, were such that a reasonable juror could have
concl uded that appellant commtted the act with preneditation and
deliberation.” 1d. at 376.

In addition to considering the type of actions involved in
commtting the nurder, it is well established in Maryl and t hat

“the firing of two or nore shots separated by an interval of tine



may be viewed as evidence of preneditation.” Tichnell v. State,

287 Md. 695, 719-20 (citing Wlson v. State, 261 M. 551 (1971);

Cumm ngs; and Chisley v. State, 202 M. 87 (1953)).% In Braxton

v. State, 123 M. App. 599 (1998), we clarified this rule by
applying it to a specific set of facts, stating:

Appel I ant conpl ains that the evidence of four
bul | et wounds, including a wound to the head, "cannot
standi ng al one, support a reasoned decision to kill."
This assertion is refuted by several cases, including
State v. Raines, 326 M. 582, 606 A 2d 265 (1992).

The case of Wlley v. State, 328 Mi. 126, 613 A. 2d
956 (1992), is also instructive. There, the Court
observed "that the delay between firing a first and a
second shot was enough tinme for reflection and deci sion
to justify a finding of prenmeditation and
deliberation.” 1d. at 134 (citing Tichnell v. State,
287 Md. 695, 719-20, 415 A 2d 830 (1980) and d adden v.
State, 273 mMd. 383, 387, 330 A.2d 176 (1980)).

In noticeable contrast to Raines, in which only
one shot was fired at the victims head, three out of
the four shots fired at M. Al exander were directed to
a vital part of the body. Thus, the jury could easily
infer preneditation and deliberation. The jury also
was entitled to consider appellant's fingerprint on the
outside of the victims car door, and ballistic tests
showi ng that the bullets recovered fromthe victins
body were fired fromthe gun found in appellant's
bedr oom

I n essence, Braxton's conplaint is that "the jury
did not draw the inferences that he wished it to draw "
Hagez, 110 Md. App. at 205. He overlooks that it is
the function of the jury to decide what inferences to

BThis rule has al so been extended to other types of nurder
acts, such as stabbing. See, e.qg., Hyde, 228 M. at 216 (“[T]he
nature and nunber of the deadly blows and the tinme necessarily
required for their infliction anply support a finding appell ant
had tinme for preneditation.”).
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draw from proven facts. MMIllian v. State, 325 M.
272, 290, 600 A.2d 430 (1992); Hagez, 110 Md. App. at
205. The jury was certainly entitled to infer fromthe
facts that "the defendant possessed the intent to kil
(wilful), that the defendant [had a] conscious

know edge of that intent (deliberate), and that there
[was] time enough for the defendant to deli berate,

i.e., time enough to have thought about that intent
(preneditate).” WIlley, 328 Md. at 133.

Id. at 658-59.

Qur discussion in Braxton rem nds us that our task is not to
determ ne whether there were other perm ssible inferences that
the jury could have nade. Instead, we nust ensure that the
evi dence supports a finding that the elenents of the crinme

exi sted beyond a reasonabl e doubt. See also Tichnell, 287 M. at

719 (explaining that the jury is not obligated to believe the
defendant’s version of events, but is permtted to drawits own
concl usi ons based on the other evidence presented).

Before applying these rules to the facts of the present
case, we are mndful of one final guiding principle, that being
that the existence of the three elenents necessary to support a
first degree murder conviction nmust be “discerned fromthe facts

of the case.” 1d. at 718; see also Hyde, 228 Ml. at 216;

Faul con, 211 Md. at 258.

Applying these principles to the facts of this case | eads us
to hold that there was sufficient evidence presented from which
the jury reasonably could conclude that appellant acted with

del i beration and preneditation in killing Ta mar. The jury was
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not required to accept appellant’s version of events, especially
given that nmuch of the evidence presented by the State
denonstrated how his story was inconsistent with the nedica
evidence. Nor was the jury obligated to conclude fromthe
testimony of other w tnesses and fromthe nedical evidence that
appel l ant’ s actions could not have been done with the
del i beration and prenmeditati on necessary to support a conviction
for first degree nurder

Li ke the defendant in Braxton, appellant argues that
evi dence about the nature of the injury suffered by the victimis
insufficient to support his first degree nurder conviction. W
di sagree. The nedical testinony presented by Dr. Wal ker and Dr.
Pestano clearly established that Ta' mar suffered four fatal blows
to his head, involving violent force simlar to the force
i nvol ved when a person is thrown through the windshield in a car
crash or falls froma third floor window. Both doctors al so
di scount ed ot her possible causes of his fatal injuries,
enphasi zing that such injuries were not likely to be the result
of an accidental knock on the head during attenpts to resuscitate
or even the alleged m shandling of Ta' mar by his father when he
arrived at Ms. Pinkney’s hone in his car seat.

Accepting that it was permssible for the jury to use
circunstantial evidence to establish the elenents of first degree

murder, the nature and nunber of the deadly blows to Ta’ mar’s



head, in the context of all other evidence, supports a finding of
del i beration and prenmeditation. Like the Court of Appeals in

Hyde v. State, we believe that the evidence supports the jury’'s

concl usion that appellant possessed the necessary nental state
and anount of tinme to reflect on his actions in a manner
consistent wth a deliberate and preneditated killing.

Even though our decision to affirmrests on our application
of case | aw discussing Maryland's first degree nurder statute, we
take a noment to briefly address appellant’s alternative argunent
that his first degree nurder conviction should be reversed
because there is no Maryland case in which an otherw se caring,
responsi bl e care giver has been convicted of the preneditated,
del i berate, first degree nurder of a child, when death resulted
froma single incident. Appellant attenpts to support his
argunent by highlighting cases involving child abuse death in
whi ch the defendants were convicted of second degree nurder, at

wor st , ! suggesting that second degree nurder was the appropriate

“See Fisher v. State, 128 MI. App. 79 (1999) (affirmng the
def endants’ second degree nurder and child abuse convictions when
the evidence indicated that the nine-year-old girl died from
dehydration and mal nutrition, but also reveal ed nunerous severe
injuries such as bruises, abrasions, bleeding of the brain, and
rib fractures); Sinpkins v. State, 88 Mi. App. 607 (1991)
(affirmng parents’ second degree nurder convictions when their
t wo-year-ol d daughter died of starvation); Duley v. State, 56 M.
App. 275 (1983) (affirmng a father’s child abuse and involuntary
mansl| aught er convi cti ons when the evidence suggested that the
defendant hit his infant baby hard enough to break her ribs and
shook her hard enough to rupture the bl ood vessels in her brain);

(continued. . .)
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verdict here given that the killing of Ta’mar was no worse than
t hose nmurders where the defendant was convicted of second degree
nmur der .

Appel | ant does acknow edge at | east one first degree nurder
conviction stenm ng formthe physical abuse of a child but tries
to distinguish it fromthe present case on its facts.

Appel l ant’ s discussion of Wiite v. State, 319 Md. 740 (1990), a

case in which a nother was convicted of first degree nurder and
child abuse after she and her boyfriend caused the death of her
four-year-ol d daughter by beating her over a five-day period,
resulting in 40 to 50 separate blows to her body, focuses solely
on the fact that the death did not result froma single incident.
The case does not have precedential effect in any event because
the defendant in Wite did not challenge the nmurder conviction in
the Court of Appeals but only argued that the child abuse
convi ction should have nerged into the nurder conviction. This
Court, in an unreported opinion, affirmed both convictions.

We al so note that there are at |east two other exanples in

whi ch Maryl and appell ate courts affirnmed first degree nurder

¥(...continued)
Moore v. State, 15 Md. App. 396 (1972) (affirm ng the second
degree murder conviction of a step-father for killing his step-
daught er during what he claimed was a spanki ng incident, but
where the medi cal evidence showed that she died froma direct
injury or blowto the head); Dyson v. State, 6 Mi. App. 453
(1969) (affirm ng a second degree nurder conviction of a father
for maliciously inflicting corporal punishment upon his three-
year-ol d daughter).
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convictions for parents’ nurder of their children. Both of the
cases involved a single, violent episode resulting in the child s
death.® In neither case was sufficiency of the evidence raised
and addressed in a reported opinion, however. As previously

di scussed, we reach our conclusion that the evidence in this case
was legally sufficient by applying the elenents of the crinme to
the evidence. The cases just discussed are by no neans authority
to support a contrary concl usion.

Finally, we comment on appellant’s attenpts to argue for
reversal of the first degree nurder conviction by attenpting to
denonstrate that courts in other jurisdictions have been hesitant
to convict a defendant of first degree nurder in the death of a

child.*® For the follow ng reasons, we do not find appellant’s

15See Pouncey v. State, 297 Mi. 264 (1983) (involving a
not her who was convicted of first degree nurder for killing her
five-year-old son, when the evidence disclosed that she drowned
hi m because she thought that the devil was pursuing himand the
only way to prevent himfromgoing to hell was to kill him;
State v. Johnson, 143 Md. App. 173 (2002) (a father, who had a
hi story of drug abuse, stabbed and decapitated his 13-nonth-old
child and was convicted of first degree nurder). |In Pouncey, the
def endant argued, on appeal, that she could not be found guilty
of first degree nurder and insane. 297 Md. at 265. The Court of
Appeal s affirnmed, reasoning that a finding of insanity sinply

relieved the defendant of crimnal liability but did not nean
that the court could not enter a guilty verdict and i npose ot her
non-crim nal consequences. 1d. at 269-70. In Johnson, a post

conviction proceeding, we had affirmed the defendant’s conviction
on direct appeal, in an unreported opinion. 143 Md. App, at 175.

®Appel l ant cites Conmonwealth v. Wodward, 694 N. E. 2d 1277
(Mass. 1998) (the court affirnmed the trial judge' s reduction of
t he defendant’ s conviction from second degree nmurder to
(continued. . .)
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argunent to be persuasive.

Appel I ant’ s conviction was based on Maryland s first degree
murder statute, just as our review is governed by Maryl and cases
interpreting that statute. Courts fromother jurisdictions are
not bound by our statutes or case |law, and thus, their anal yses
of simlar issues may vary based on those differences.
Additionally, wth respect to | egal sufficiency, cases turn on
their facts. W have nmade no attenpt to research and conpare
cases fromother jurisdictions because we believe Maryl and case
| aw supports our conclusion. W are always cogni zant of the fact
that every jury is different, and that, in the end, it is our
job, “after viewing the evidence in the |light nost favorable to
the prosecution, [to determ ne whether] any rational trier of
fact could have found the essential elenents of the crinme beyond

a reasonabl e doubt.” Jackson v. Virginia, 443 U.S. 307, 313

(1979). That is exactly what we have done here, and we concl ude
that there was sufficient evidence fromwhich the jury could have

determ ned that appellant was guilty of first degree nmurder. W

18( ... continued)
i nvol untary mansl aughter, reasoning that the evidence did not
support a finding of malice), and State v. Brown, 836 S.W2d 530
(Tenn. 1992) (holding that the evidence was insufficient to
support a first degree nurder conviction when the defendant’s
four-year-old son suffered two or three skull fractures during a
fight between the defendant and his wi fe, reasoning that evidence
of the repeated blows was not sufficient, by itself, to establish
first degree nmurder, given the fact that they could have been
delivered in the heat of passion).
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reach this conclusion based on the totality of the evidence,
i ncl udi ng perm ssi bl e inferences.

We expressly do not adopt a bright Iine rule of |egal
sufficiency for first degree nurder, based solely on the nunber
of blows delivered. W nerely hold that the evidence was |legally
sufficient to convict appellant of first degree nurder for the
death of a six-nonth-old child based on the totality of the
evi dence, including evidence as to the nunber, severity, and
brutality of the blows, the circunstances |eading up to the

beati ngs, and appellant’s version of events.

JUDGMVENTS AFFI RVED.

COSTS TO BE PAI D BY APPELLANT.
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| concur in the result reached by the majority only because
perceive no error of law in the charge to the jury or in the
verdict rendered by the jury under Maryland |aw as presently
constit ut ed. | wite separately, however, because, in ny view,
appellant’s conviction resulted from an obfuscation which has
devel oped in the | aw between first degree and second degree nurder
and the likely failure of the jury to conprehend the concept that
an intent to prevent the infant from crying is insufficient to
sustain a verdict of nurder in the first degree.

Six-nonth old Ta’mar Ham | ton certainly deserved better. As
the majority points out, his birth was premature, requiring nedical
assistanceto facilitate breathing; he was treated with antibiotics
for pneunonia when he was three nonths old; autopsy results
reveal ed a healing rib fracture indicating injuries sustained prior
to his fatal injuries; and the force enployed in causing his
ultimate death was so violent that it was the equival ent of that
whi ch occurs when one is thrown through the windshield in a car
crash or falls froma third floor window. There was no serious
contest, at trial, regarding crimnal agency. It can be fairly
said that appellant was not well served by his failure to be
forthcom ng and a defense strategy that, in hindsight, appears to
have been di si ngenuous and strained credulity.

To be sure, on the evidence presented, a finding of guilt of
at least nmurder in the second degree and inposition of a severe

sentence were clearly warranted in this case. Mor eover,
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recogni ze that, given the present state of Maryland |aw on
felonious homcide, it was within the province of the jury, arned
with the ability to consider inferences and the circunstances
surroundi ng t he death of young Ta’ mar to concl ude t hat, exasperated
at his inability to force the young child to stop crying, he would
kill young Ta’'mar as the only neans to achieve the desired end.
The mgjority quotes from State v. Smth, M. __ (2003), No.
91, Septenber Term 2002 (filed May 9, 2003), in which the Court of
Appeal s observed that “the followi ng cases further enphasize a
trial judge’s or a jury's ability to choose anong differing
i nferences that m ght possibly be nade froma factual situation and
the deference we nust give in that regard to the inferences a
fact[]finder may draw.”

Consequently, absent clear error in its fact-finding, an
appellate court is required, in deference to the fact finder, to
accept those findings of fact. | whol eheartedly subscribe to the
proposition espoused in Smth because it woul d be i nproper for this
Court to engage in appellate fact-finding when a possible ultinate
decision was, in fact, supported by evidence or inferences and
ci rcunst ances properly deduci ble fromthat evidence. The majority
opinion, with great clarity, makes the point.

Al'l of the foregoing having been said, we nust not |ose sight
of the principal focus in any crimnal prosecution, i.e., the nens

rea or nmental state that determnes the degree of culpability,
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except in those offenses as to which the requirenment of proof of
scienter is expressly obviated by statute. The heart-rending
ci rcunst ances surrounding the short |ife and death of young Ta nmar
have the tendency of causing the jury to shift the focus fromthe
cul pability and accountability of the crimnal agent to the well-
settled inference that the fact finder may take into account the
nature of the injuries in determning the intent of the actor.

Al t hough the proceedings in the | ower court may not have run
afoul of Maryland |law as presently constituted, the extent and
hei nous nature of the injuries would naturally tend to inflane the
passions of the jury and permt it to discern intent solely from
the evidence of those injuries, totally disregarding other
ci rcunst ances consistent with the theory that appellant my have
acted inawld, frenetic state, rather than a state of m nd which
is rational, cool, and reflective. M second concern is that, on
the facts of this case, the jury nay have been confused in its
deliberations, as a result of the enphasis on appellant’s stated
goal, i.e., to nake the infant stop crying, and thereby rendered a
verdict of first degree nmurder wi thout determ ning that appellant’s
conduct was “willful” in the sense of intending to kill the child.

The expansive definition of the nature and character of the
reflection of one who kills renders virtually all hom cides, when
there is any period of time prior to the killing, murder in the

first degree in the absence of excuse, justification, or mtigating
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circunstances. Wth respect to the evidence of intent to kill, |1
amconstrai ned to concl ude that, because under Maryl and | aw, intent
may be inferred al nost exclusively fromthe nature of the injuries
inflicted, it was within the province of the jury in the case sub
judice to return a verdict of nmurder in the first degree. A fully
formed intent to kill and evidence of true reflection — that one
made the decision (even in a split second) between the choice to
kill or not to kill — in ny view, are inconpatible wth
circunstances which establish that the killer did not act
rationally, i.e., he or she was robbed of his or her nental
faculties such that he or she was incapable of form ng the intent
to kill.

The jurors, in the case at hand, deliberating under the
current state of Maryland law, could properly find that appell ant
“reflected” even if they believed his actions were not the product
of a rational thought process, i.e., appellant was robbed of the
ability to formthe requisite intent. Consequently, although the
majority opinion accurately sets forth the law as presently
constituted and the jury returned its verdict pursuant to the | aw
as instructed, appellant’s conviction of first degree nurder, in ny
judgment, resulted fromthe blurred demarcati on between first and
second degree nmurder which has devel oped in Maryl and over the past
t hree decades. | mpul sive and rash behavi or evidencing |ack of

ability to formulate the requisite specific intent should not be
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recogni zed as the basis for a conviction of murder in the first
degr ee.

Wth respect to the extensive injuries sustained by Ta' mar,
the majority opinion relies principally on Hounshell v. State, 61
Md. App. 364, 375 (1985), in which the victim was strangled to
death and Kier v. State, 216 Ml. 513 (1958), in which the Court of
Appeal s had characterized the victim as having been beaten in a
“brutal manner” about the face and head with objects that indicated
a protracted period during which the assault continued. Not i ng
that the assailant had procured a butcher knife and plunged it
twce into the body of the victim the Court concluded, in Kier,
that there was anpl e evidence to justify the jury inits conclusion
that the action of the appellant was willful, deliberate, and
premedi t at ed. Kier, a bench trial, considered the proof of
preneditation and deliberation in a case in which the victim had
been found by her husband with nmany | acerations and brui ses about
her face, the back of her head, and other parts of her body. The
nost serious wounds, apparently inflicted by a butcher knife, were
one in her throat and another in her chest extending sone seven
i nches through the chest cavity to the heart.

Kier and Hounshell - as is true with virtually all of the
cases cited by the mgjority — involve the slaying of victins

wherein the nature of the injuries are not juxtaposed to
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circunstances which are inconsistent.! Appellant, in his witten

subm ssion to this Court, refers us to Peopl e v. Anderson,

447 P. 2d

942 (1968), in which the Supreme Court of California, discussing

proof of the elenents of first degree nurder, concl uded:

The type of evidence which this court
found sufficient to sustain a finding of
preneditation and deliberation falls into
t hree basic categories: (1)facts about how and
what defendant did prior to the actual killing
whi ch show that the defendant was engaged in
activity directed toward, and explicable as
intended to result in, the killing — what nmay
be characterized as “planning” activity; (2)
facts about the defendant’s prior rel ationship
and/ or conduct with the victimfromwhich the
jury could reasonably infer a “notive” to kil
the wvictim which inference of notive
together with facts of type (1) or (3), would

in turn support an inference that the killing
“was the result of pre-existing reflection”
and “careful t hought and weighing of

consi derations” rather than “mere unconsi dered
or rash inpul se hastily executed”[;] (3) facts
about the nature of the killing fromwhich the
jury could infer [The manner of killing was
so particular and exacting that the defendant
nmust have intentionally killed according to a
“preconcei ved design” to take his victinms
life in a particular way for a “reason” which
the jury can reasonably infer from facts of

type (1) or (2).

(Third enphasis added; citations omtted.)

More to the point, it is stated in the treatise of W LaFave

& A. Scott, Crim nal

dead.

Law 8§ 7.7(a) at 645 (2d ed. 1986), that “[t]he

Appel l ant, as a step-grandfather caring for the infant for
only two days over the Thanksgiving holiday, did not seek to
absol ve hinself of the long-termcare of the child, a

ci rcunst ance whi ch underm nes the theory he wanted the child
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nmere fact that the killing was attended by nmuch viol ence or that a
great many wounds were inflicted is not relevant in this regard
[establishing premeditation], as such a killing is just as likely
(or perhaps nore likely) to have been on inpulse.” The ngjority
makes the point, citing Mtchell v. State, 363 Md. 130 (2001), that
the test for first degree nurder is not the quality or rationality
of the reflection in determ ning deliberation and preneditation or
whether it may have been enotionally based. The discussion in
Mtchell centered on whether the elenents of preneditation and
del i beration were established by the agreenent in a conspiracy to
commt nurder in the first degree as to the non-shooter. The Court
of Appeal s concl uded:

W are unable to follow the netaphysical

analysis of [United States v.] Chagra[, 807

F.2d 398 (5th Cr. 1986)] or the internedi ate

appel l ate court in this case, that spontaneity

or acting on inpulse can, at the sane tineg,

suffice to establish an agreenent to nurder

but not suffice to constitute the deliberation

and preneditation that distinguishes first

[degree nurder] from this form of second

degree nurder, as we have defined those

concepts.
Id. at 149.

The cases cited by the majority for the proposition that

appellant’s enotional state does not preclude a finding that he
acted deliberately and with preneditation involve homcides in

whi ch the circunstances do not provide an alternative theory that

not only is nore plausible, but which, fromthe point of view of
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t hat

At the in banc hearing before this Court,

- 8 -

regard, the State, in its closing argunent said:

Now the last form of hom cide that the
judge instructed you on is first degree
nmur der . It’s basically second degree nurder
wth two additional elenent[s], were the
defendant’ s actions deliberate and were they
prenedit at ed[ ?]

Deli berate neans, was the defendant
conscious of his intent to kill[?] Wll let’s
|l ook at this [sic] actions, he had tried so
many different things to get Ta’ mar to stop
crying and he couldn't do it, and he was
frustrated and he was tired. And he wanted to
do sonething that would stop his crying. He
didn’t do sonmething that didn’t coincide with
what his goals were. So he was conscious of
his goal, his goal was to quiet the baby. So
he took Baby Ta’ mar and sl amred his head into
a bed rail. He knew exactly what he was
doi ng, he was conscious of his intent.

The last elenment is preneditation. Now
people tend to think of preneditation as
laying in wait, as plans that go in [sic] for
weeks i n advance, conspiracy, and all of those
things are prenmeditation. But you don’t need
time, a significant anount of time for
prenedi tation. You don’t need a plan, you
don't wite out alist [of] things to do. You
just need a small amount of tinme so that you
can make the decision whether or not to kill.

One, two, three, four. (Indicating.)
Bet ween any of those blows the defendant had
the opportunity to decide, stop or continue.
He chose to continue, he preneditated to kill
Ta’ mar Hamilton and intended to kill him

Ladies and gentlenen, what this case
really cones down to, the key issue of this
case is did [appellant] kill Ta mar Ham | ton

coul d reasonabl y have been endorsed by the State.

I n

it was elicited that
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t he prosecutor, at one point, argued to the jury that the evidence
supported the State’s theory that it was appellant’s intent to kil
young Ta' mar, rather than sinply to stop himfromcrying. Areview
of the prosecutor’s argunment reveals that its principal thrust was
that appellant was attenpting to stop the young child fromcrying
and death ensued from acts that were wanton and denonstrated a
di sregard for human life. Such a finding woul d be quintessentially
depraved heart second degree nurder under Maryland | aw.
Judge Wlner, witing for the Court of Special Appeals in

Si npkins v. State, 88 M. App. 607, 611-12 (1991)2 (citing Robi nson
v. State, 307 Md. 738, 745 (1986)), expl ai ned:

A depraved heart nurder is often described as

a wanton and wlful killing. The term

“depraved heart” nmeans sonething nore than

conduct anounting to a high or unreasonable

risk to human life. The perpetrator nust [or

reasonably should] realize the risk his [or

her] behavior has created to the extent that

his [or her] conduct may be ternmed w | ful

Mor eover, the conduct nust contain an el ement

of viciousness or contenptuous disregard for

the value of human |ife which conduct

characterizes that behavior as wanton.

The Si npkins Court, discussing the el ement of intent, further

expl ai ned:
But intent again wll be found to resolve
itself into two things; foresight that certain
consequences wll follow froman act, and the

wish for those consequences working as a

2l recogni ze that the conduct in Sinpkins was based on
negl ect; however, the decision contains an in-depth discussion of
“intent.”
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notive which induces the act. The question
then is, whether intent, in its turn, cannot
be reduced to a lower term Sir Janes

Stephen’s statenent shows that it can be, and

that know edge that the act wll probably

cause death, that 1is, foresight of the

consequences of the act, is enough in nurder

as in tort.
Id. at 619, n.1 (quoting O Holnmes, The Common Law (1881) at 53).

The Sinpkins Court traced the devel opnent of English and
Aneri can deci sions that involved the w thhol di ng of sustenance from
a young child and under what circunstances an intent may be found
to el evate the offense from mansl aughter to depraved heart second
degree nmurder or first degree intent-to-kill nurder. |In the cases
cited, when the actor intended the act, the natural consequences of
whi ch subjected the victimto a high or unreasonable risk to human
life, although death was not intended, the cases generally hold
that the defendant is guilty of depraved heart second degree
nmur der . Wen the defendant intended for the wthholding of
sustenance to result in death, the offense conmtted is clearly
first degree nurder
From the above, establishing that appellant intending for

death to occur is indispensable to a finding of first degree
murder. For that reason, enphasis should have been placed on the
di stinction between intending an act, the natural consequence of
whi ch involved a risk of death and i ntending that death occur as a

means of causing young Ta’ mar to stop crying, notw thstandi ng that

the trial court properly instructed the jury that “w il ful neans
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that the defendant actually intended to kill the wvictim?”
Odinarily, this instruction would have sufficed to informthe jury
as to how to determ ne whether the evidence supported a finding of
first degree nurder.

The prosecutor, however, took great pains to nake the point
t hat appellant “wanted to do sonet hing that would stop his crying”
and “he was conscious of his goal, his goal was to quiet the baby.”
The prosecutor then told the jury that appellant “slamed Ta mar’s
head into the bed rail and that he knew exactly what he was doi ng,
he was conscious of his intent.” At that point in the prosecutor’s
argunment, the intent to which she referred is to stop young Ta nmar
fromcrying. The jury could have very easily been msled if it
bel i eved that appellant acted only with the intent to prevent young
Ta’ mar fromcrying, but that he did not intend for the baby to die.
Under such circunstances, the appropriate verdict shoul d have been
depraved heart second degree nurder.

It is certainly within the province of the jury to conetoits
own conclusions as to what the «circunstances reveal about
appel lant’s nental state; however, the enphasis by the prosecutor
on what appellant’s “goal” was enhances the likelihood that the
jury was confused because, notw thstanding dissenbling by
appel lant, there were no circunstances extrinsic to the crim nal
act itself that indicated that appellant wi shed the baby dead. The

only notive ascribed to appellant is that he wanted the baby to



- 12 -

stop crying. The possibility existed that appellant intended to
kill the young victimas a neans to prevent himfromcrying. The
nor e pl ausi bl e expl anati on, however, is that, in a frenetic state,
appel lant applied force with little thought of the consequences.
Great pains, in ny view, should have been taken when such enphasi s
was pl aced on stopping the baby fromcrying as the stated “goal” in
order that it be crystal clear that the jury nust find that the
“goal” was to kill the infant, not nerely to stop himfromcrying.
It was i ncunbent on the court to insure that there was no confusion
as to the point.

As | have acknow edged, it was within the province of the
jury, based on the evidence, direct and circunstantial, and
i nferences deduci bl e therefrom to conclude that appel |l ant possibly
intended to kill young Ta’mar. M concern is whether, in a case
when t here had been articul ated (and t he prosecutor had rei nforced)
an intent other than to kill the young child, the distinction
between an intent to kill and the i ntenti onal conm ssion of an act,
the nature of which is likely to cause death, may very well have
becone bl urred.

Judge Charles E. Moylan, Jr., fornmerly of this Court, in his
treatise, Crimnal Homcide Law, traces the definitions of
“Wllful,” “deliberate,” and “preneditated” to Hochhei ner who, in
turn, based his definitions on the Pennsylvania Act of 1794. For

“interpretive guidance,” according to Judge Myl an, Hochhei ner
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| ooked to a single Pennsyl vani a deci si on, Commonweal th v. Drum 58
PA 9 (1868). In delineating the distinction between first degree
and second degree nurder, the Drum deci sion concl uded:

A |l earned judge (Judge Rush, in Commonweal th
v. Richard Smth) has said: “It is equally
true both in fact and fromexperience, that no
time is too short for a wicked nman to frane in
his m nd his schene of nurder, and to contrive
the nmeans of acconplishing it.” But this
expression nmust be qualified, lest it m sl ead.
It is true that such is the swi ftness of human
t hought, that no tinme is so short in which a
wi cked man may not forma design to kill, and
frame the means of executing his purpose; yet
this suddenness is opposed to preneditation

and a jury nust be well convinced upon the
evi dence that there was tine to deliberate and
preneditate. The law regards, and the jury
must find, the actual intent; that to say, the
fully formed purpose to kill, with so nuch
time for deliberation and preneditation, as to
convince them that this purpose is not the
i mredi ate of fspring of rashness and i npetuous
tenper, and that the mnd has becone fully

conscious of its own design. |If there be tine
to frame in the mnd, fully and consciously,
the intention to kill, and to select the

weapon or neans of death, and to think and
know bef or ehand, though the tinme be short, the
use to be made of it, there is time to
deli berate and to preneditate.

ld. at 18 (footnote omtted).

The Drum decision, as is true with nuch of the scholarship
regarding the law of first and second degree nurder, discusses the
time required for there to be the fully-fornmed purpose to kill and
for deliberation and preneditation. In the case at hand, ny

position, unlike the dissent which focuses on the elenent of

preneditation, is that the length of time, standing al one, should
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not be determ native of whether the jury could find fromthe facts
and ci rcunstances “the actual intent . . . the fully forned purpose
tokill. . . .7 An act evidencing a non-hom cidal intent may be
sust ai ned over an extended period of tinme, despite the fact that it
denonstrates a wanton disregard for human life. Appel I ant’ s
actions were nore likely “the i mediate of fspring of rashness and

i npet uous tenper, .” and the mnd has not “beconme fully

conscious of its own design.” In other words, the instant case, |
bel i eve, is devoid of the qualitative, rather than the
guantitative, elenment of reflection. Aside from the extensive

injuries inflicted, all of the extrinsic circunstances tend to
belie a contention that appellant harbored an intent to kill
Ta' mar.

Wth respect tothe requisite elenents of first degree intent-
to-kill murder, Judge Chasanow, witing for the Court of Appeals in
Wlley v. State, 328 Ml. 126, 133 (1992)(quoting Tichnell v. State,

287 Ml. 695, 717-18 (1980)), expl ai ned:

For a killing to be “wilful” there nust be a
specific purpose and intent to kill; to be
“del i berate” there nust be a full and

consci ous know edge of the purpose to kill
and to be “preneditated” the design to Kkill

must have preceded the killing by an
appreciable length of tinme, that is, tine
enough to be deliberate. It is unnecessary

that the deliberation or preneditation shal
have existed for any particular length of
time.
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I n di scussing a hom cide schene® simlar to that in Maryl and,
Leo Ronmero at 18 NM L.Rev. 73 (1988), observed at 74:

An intentional homcide includes only those

killings where the actor desires the death of
anot her human being; it does not include a
killing where the actor acts intentionally but

wi t hout the purpose of bringing about death.
For exanpl e, a person who intentionally shoots
at the victim to scare him [or her], but
wi thout intending the result of death, does

3The New Mexico statute provides:

A. Miurder in the first degree is the killing
of one human being by anot her wi thout | aw ul
justification or excuse, by any of the nmeans
wi th which death nay be caused:

(1) by any kind of willful, deliberate
and preneditated killing;

(2)in the comm ssion of or attenpt to
commt any felony; or

(3) by any act greatly dangerous to the
lives of others, indicating a depraved m nd
regardl ess of human life.

Whoever commts nmurder in the first degree is
guilty of a capital felony.

B. Unless he [or she] is acting upon
sufficient provocation, upon a sudden quarr el
or in the heat of passion, a person who kills
anot her human bei ng w t hout | awf ul
justification or excuse commts murder in the
second degree if in performng the acts which
cause the death he [or she] knows that such
acts create a strong probability of death or
great bodily harmto that individual or

anot her.

Murder in the second degree is a | esser
i ncl uded of fense of the crine of murder in
the first degree.

Whoever commts nurder in the second degree
is guilty of a second degree felony resulting
in the death of a human bei ng.
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not conmt an intentional homcide if the
di scharge should hit the victimand the victim
shoul d die. Even though the act causing
death, the shooting, was intentional, the
killing amounts to an unintentional hom cide
because the person did not intend the
consequence of death. Hence, it is inportant
to distinguish between intentional shooting
and intentional killing.

(Footnotes omtted.)
The aut hor speaks to a further concern presented by the case
at bar:

. The nore reprehensible the
hom cide, the greater the punishnent the
killing should warrant. The grading of
hom ci des on the basis of relative seriousness
also reflects differences in stigma and noral
wr ongdoi ng.

Al though all homi cides are in some sense
different, the division of homcides into
categories should be based on principled,
cl ear, and wor kabl e di stinctions.
Di stinctions are principled in the sense that
first degree nmurder includes killings that are
nmore hei nous than those killings enconpassed
by second degree nurder. D stinctions are
clear to the extent that they nmeaningfully
differentiate the two degrees of nurder; for
exanple the line between nurder in the first
degree and nmurder in the second degree should

be clearly recogni zabl e. Finally,
distinctions are workable if the |ines between
t he di fferent classifications ar e

understandable by a jury of lay people in
appl ying the distinctions and determ ning the
degree of homcide. Because the different
classifications of homcides should reflect
differences in culpability, culpability terns
should he defined precisely to clarify the
di stinctions.

(Footnote omtted; enphasis added.)
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The above quotation is clearly a plea for sone sense of noral
relativismin the |aw of hom cide. Currently, one can act al nost
spont aneously in an enotional or frenzied state and nevert hel ess be
subj ected to a conviction for first degree nurder based solely on
a theoretical instantaneous period of reflection and the nature of
the injuries inflicted. At the sane tine, one whose actions are
nore cal culating may be deened to be guilty only of second degree
mur der as a consequence of the nunber and nature of the injuries
sust ai ned.

Apropos the instant case, no difference in culpability or
noral accountability is inputed to appellant, who admttedly
conmitted a heinous act, than to one who commts a nurder for hire
or one who nurders in the course of conducting a crimnal
enterprise. As despicable as appellant’s conduct was, it cannot be
equated with that of a professional killer or, for that natter, one
who conceives of a calculated schene to nurder a child.*

The majority dism sses appellant’s argunent that no Maryl and
case in which an otherw se caring, responsible care giver has been
convicted of the preneditated, deliberate first degree nurder of a
child when death resulted froma single incident. The majority

notes that appellant cites three cases, Fisher v. State, 128 M.

‘“Cf. State v. Smith, 471 S.E. 2d 462 (S.C., 1995), in which
t he defendant, Susan Smith, ostensibly nurdered two sons because
she believed themto be obstacles to liaison with prospective
suitor.
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App. 79 (1999), Sinpkins v. State, supra, and Duley v. State, 56
Md. App. 275 (1983), as cases in which heinous injuries were
suffered by the child victins, but in which the defendants were
convicted of weither second degree depraved heart nurder or
mans| aught er. Because each case nust be decided on its own facts,
| do not accept appellant’s argunent that reversal is warranted
sinply because there is a paucity of cases that are factually
simlar in which a first degree nurder conviction was rendered.
Oten, it is the prosecutor’s office that decides to pursue only
second degree depraved heart nurder as the flagship count in the
i ndi ct nent .

Al t hough the distinction between nurder and mansl aughter is
generally discernible by a jury with the aid of instructions from
the court, the distinction between second degree and first degree
preneditated nurder often confounds juries. As a result, a
defendant is subject to the vagaries of the charging process as
wel | as confusion by lay persons on the jury.

Judge Chasanow, writing for the Court of Appeals in WIley,
referred to the confusion resulting fromthe lack of clarity as to
the definition of preneditation:

[I]t woul d be preferable, especially where the
distinctionis clearly at issue, for the trial
court to enphasize that in order for the jury
to conclude that the defendant preneditated
the killing it must find that the defendant
had sufficient tinme to consider the decision

whet her or not to kill and weigh the reasons
for or against such a choice. Movenment in
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this direction would be consistent with the
devel oping trend of courts and commentators to
focus nore attention upon, and nore clearly
define, the distinct nental states involved in
first versus second degree nurder.
Wlley, 328 MI. at 138 (enphasis added).

Al though | agree with the observation by the Wl ley Court that
there needs to be greater clarity with respect to the distinct
mental states involved in first versus second degree nurder, ny
concern in the case sub judice does not pertain, principally, to
whet her there was sufficient tine to preneditate but, rather, only
whet her the jury was confused as to the character of the reflection
required and its mandate to return a first degree verdict only if
it found fromthe evidence an intent to kill. | recognize that the

time it took to inflict the injuries in this case is nore than

sufficient to satisfy the elenent of premeditation as to | ength of

time. Wiether the killing was deliberate is intertwined with the
intent to kill because one certainly cannot be conscious of an
intent to kill if there is no intent to kill. Thus, although the
potential jury confusion to which | address ny concern is the
intent to kill, it logically follows that, if there is jury
confusion as to the evidence of intent to kill, then there al so can
be no consci ousness of that intent and, ergo, the killing cannot be

del i ber at e.
Judge Moylan, witing for this Court, discusses the

interrelationship of the requisite el ements of first degree nurder
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in Smth v. State, 41 M. App. 273, 300 (1979):

Do the three adjectives “wilful,” “deliberate”

and “preneditated” describe three distinct

aspects of the nmental state we are searching

for or are they, as a rhetorical device for

pur poses of enphasis, sinply three synonyns

for the sane nental state? Do the second and

third adjectives add anything whatsoever to

the first? Can there be “a specific purpose

and design to kill” wthout “a full and

consci ous know edge of the purpose to kill”?

How does one have purpose wthout being

consci ous of that purpose? To wit, can an act

be “wilful” and not “deliberate”? By the sane

t oken, does the third adjective add anything

to the second? How can one be “deliberate”

wi thout having had “tinme enough to be

del i berate”?

| acknow edge, as | nust, that although the nore plausible

expl anation for appellant’s actions is that, exacerbated and in a
frenetic state, he engaged i n conduct that evi denced a cont enpt uous
di sregard of the value of human Iife, the jury was entitled to find
from the direct and circunstantial evidence and the inferences
properly deduci bl e therefromthat appellant enployed | ethal force
to kill the infant as a means to stop him from crying. The
potential for confusion by the jury, in ny judgnment, could only
have been addressed by drawing its attention specifically to the
fact that a nmens rea sinply bent on stopping the baby fromcrying
is insufficient to sustain a conviction for nurder in the first
degr ee. As to punishnent, a sentence of thirty vyears
i mprisonnment, consecutive to the life inprisonment sentence for

first degree nurder, was inposed for child abuse. Had the jury
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returned a verdict of nurder in the second degree, appellant’s
exposure would have been in the aggregate, assum ng consecutive
sentences, sixty years’ inprisonnent. The sentence for second
degree nmurder woul d have differenti ated appell ant’ s puni shnent from
that reserved for killers who clearly intend to kill their victins

pursuant to a discernible design
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Sonner, J., dissenting:

For better or worse, our |aw separates first degree nurder
fromother killings based on the decision to kill in advance of
the act. It is a separation for judges and | awers to exam ne,
understand, and explain to the jury. And when any evi dence of
first degree nmurder is presented, the trial judge, in the first
instance, and as a matter of |aw, nust determ ne whether the
evi dence coul d persuade a jury to convict. See Hebron v. State,
331 Md. 219, 232, 627 A . 2d 1029 (1993). The judge cannot let a
case go to the jury if there is only a norsel of evidence; there
must be enough to allow a jury to junp the hurdl e of reasonabl e
doubt. See Jackson v. Virginia, 443 U S. 307, 320, 99 S.

2781, 61 L.Ed.2d 560 (1979). The jury, on the other hand, is
the sole judge of facts. Hebron, 331 Ml. at 233. But just
because juries have that power does not permt themto eval uate
murders to determ ne which are the worst and then pick the degree
of crime. This delegation of a judicial responsibility to a jury
is exactly what the majority condones, and what causes ne to

di ssent.

First, let me make clear that | agree with the majority’s
opi ni on concl udi ng that Pinkney barely preserved the sufficiency
i ssue. He was vague as to just how the State’s evidence fail ed.
| also agree that we woul d be m staken to use that shortcomng to
evade deciding the inportant issue presented. WMboreover, |

understand that the State can prove all of the elenments of first



degree nmurder with circunstantial evidence, and | accept the
majority’s definition of first degree nurder. Lastly, | have no
quarrel with the conclusion that sufficient evidence existed to
show Pi nkney was the perpetrator. M concern, instead, is that
we have affirmed a conviction for first degree nmurder when there
has been no show ng, indeed, no real focus at trial, of Pinkney's
prenmeditation to conmmt the fatal acts.

The tortuous history of the |law of hom cide in Maryl and, and
t hroughout the United States, can cause present day confusion and
can lead to inconsistent application. This dissent is not the
proper place to describe that history, or even to describe the

apparent confusion.! For ny purposes, it is sufficient to work

1Judge Charles E. Mylan, Jr., has done so in his recent publication
CRIM NAL Hom ¢l DE Law (2002). He expertly describes the di sordered case | aw and
devel opi ng m | estones that have enmanated fromthe appellate review of murder
cases in Maryland. In particular, Judge Myl an traces the roots of the words
“wilful,” “deliberate,” and “preneditated,” and renarks:

Chisley [v. State, 202 M. 87 (1953)], [Lew s]
Hochhei mer and Commonweal th v. Druni, 58 Pa. 9 (1868)]
all define “wilful” as connoting that “there rmust be a
speci fic purpose and design to kill.” That is, ipso
facto, a specific intent to kill. [They] go on to
define “deliberate” as “there nmust be full and
consci ous know edge of the purpose to do so . .
Both the notions of “wilful ness” and of “specific
intent” enbrace “consciousness” and “know edge” and
“purpose.” A purposeless act is, by definition, an
act without a specific intent. One cannot entertain a
speci fic intent unknowi ngly or unconsci ously.

There is finally “premeditated,” which Chisley
and Hochhei mer define by stating that “the design mnust
have preceded the killing by an appreciable | ength of

time, time enough to be deliberate.” Wen there is
del i beration, there has been, of necessity, tine for
deliberation, to wit, “premeditation.” One cannot
del i berate without having had time to deliberate. |If

t here has been no preneditation, there cannot have
(conti nued. ..)
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w th accepted definitions of the crine:
For a killing to be “wlful” there nust be a
specific purpose and intent to kill; to be
“del i berate” there nust be a full and
consci ous know edge of the purpose to kill;
and to be “preneditated’” the design to kill
nmust have preceded the killing by an
appreciable length of tinme, that is, tine
enough to be deli berate.

Tichnell v. State, 287 Md. 695, 717, 415 A 2d 830 (1980).

To sustain a guilty verdict of first degree nurder, there

nmust be sonme evidence fromwhich the jurors could have found
beyond a reasonabl e doubt “the actual intent, the fully fornmed
purpose to kill, with so nuch tinme for deliberation and
preneditation as to convince them that this purpose [wa]s not
the i medi ate of fspring of rashness and i npetuous tenper and that
the m nd ha[d] becone fully conscious of its own design.”
Chisley v. State, 202 Md. 87, 106, 95 A 2d 577 (1953) (citation
omtted). The presence of deliberation and preneditation nust be
judged fromthe facts of each case because there is no particul ar
I ength of time during which they “shall have been conceived or
have existed.” Id.

| agree that there was sufficient evidence to show Pinkney’'s

intent to kill; Ta’mar’s head injuries supply that. But the

State produced nothing at trial to show that Pinkney’'s m nd had

Y(...continued)
been del i berati on.

Id. at 51-52.



becone “conscious of its own design,” that there was “a choice
made as the result of thought.” See Chisley, 202 Ml. at 106
(citation omtted). There is nothing in the record to show that
there was deliberation for any period, |ong or short, any
struggle, that is, between the intention to kill and the act.
As Judge Rodowsky explained in Ferrell v. State, 304 M.

679, 688, 500 A 2d 1050 (1985):

[ U nder the Maryland statute and this Court's

deci sions preneditation is sonething nore

than formng an intent to kill.

Prof essor Perkins goes so far as to say that

"[t]he notion that a fully forned intent is

al ways deliberate and preneditated, no matter

how short the tinme between the first thought

of the matter and the execution of the plan,

IS preposterous.”
(Quoting Perkins, The Law of Homicide, 36 J. Oim L. &
Crimnol ogy 391, 449 (1946)); see also Wley v. State, 328 M.
126, 14, 613 A 2d 956 (1992) (upholding jury instruction
di stinguishing first and second degree nurder and commenting “the
judiciary would do well to clarify, rather than mnimze, the
exi sting distinctions between Maryland' s two degrees of intent-
to-kill nurder”).

The State’'s theory of the case at trial, as expressed in its

cl osing argunent, bears out the absence of preneditation. As the
concurring opinion recognizes, the State proceeded on the

inplicit theory that the killing was of the depraved heart

variety. |Its approach was not that Pinkney planned the nurder,
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or even thought about it in advance, but, rather, that he carried
it out in a rage that burst forth fromutter frustration
Essentially, the State asked the jury to return a verdict based
upon facts that would support a depraved heart nmurder, as if

t hose facts supported first degree nurder.

Pi nkney, for his part, asserted a defense that he did not
inflict the fatal injuries, not that he was guilty only of a
| esser degree of homcide. That was certainly an understandabl e
strategy. The doubl e defense of having Pinkney maintain that he
did not inflict the injuries, while sinultaneously defending that
he did not deliberate before inflicting the sane injuries would
not carry nmuch chance of success with a jury. Each defense would
weaken the other. Using the defense that soneone el se injured
Ta’ mar nmeant that he, like the State, did not inject an issue of
preneditation into the case. Nonetheless, in affirmng the
conviction, the mgjority, working backwards and w th hindsight,
reads the record and declares that there was enough evidence to
support a finding of first degree nurder. | cannot agree.

The majority, and to sone degree the concurring opinion,
relies upon the appellate review of the facts in Hounshell wv.
State, 61 Md. App. 364, 486 A .2d 789 (1985), in which the accused
contended that the State’s evidence fail ed because there was
not hi ng i ntroduced to show the length of tinme it would take to

strangle a victim W held that the jury coul d understand what
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was involved in strangulation, and so it could find the tinme
necessary to kill by strangul ation was sufficient to show
preneditation. Contra State v. Bingham 719 P.2d 109, 114 (\Wa.
1986). Speaking for this Court, however, Judge Getty observed
that “the autopsy report does not reflect that death resulted
froma fracture or sudden blowto the throat.” Id. at 372. To
hold that the tine necessary to give a powerful destructive bl ow
to an infant is equivalent to the tinme necessary to “kill by
squeezing the throat so as to shut off the breath,” id., wongly
expands first degree nurder beyond its separate sphere.

Even nore m sl eading, the mgjority quotes Hounshell that
“the brutality of the nurder act may, in and of itself, provide
sufficient evidence to convict for first degree nurder.” Mj.
Op. at 32. But the killing in Hounshell required a concentrated
effort by the nurderer to create the brutality, so preneditation
was clearly present. Read literally and independently of the
facts in Hounshell, and applied reflexively in appeals of nurder
cases, the quotation may cone to nean that any and all brutal
killings qualify for first degree nmurder, with the brutality
serving as a substitute for conpetent evidence of preneditation.

So, too, in Fuller v. State, 45 Md. App. 414, 413 A 2d 277
(1980), we affirnmed a husband’ s first degree murder conviction
for the stabbing death of his wife, and noted the particularly

brutal nature of the crime. The multiple stab wounds in that
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case, however, which stretched the Iength and wdth of the
victims body, showed a “protracted and brutal assault.” 1d. at
420. Protracted neans an extended period of tine — tinme enough
to deliberate and support a finding of preneditation. Ta mar’s
death is a tragedy; the injuries he suffered were horrific and
brutal, but they do not show the kind of premeditation that the
injuries in Hounshell and Fuller did.

The majority also draws a parallel between Pinkney' s two
bl ows and the defendant in Tichnell, who fired two shots froma
gun. Tichnell’s first degree conviction, however, did not rest
only on the firing of the two shots, but on the circunstances
surrounding his confrontation with arresting | aw enforcenent. A
shal | ow conparison of the two cases invites the use of acts that
show an intent to kill as a substitute for proof that the
def endant prenedit at ed.

Utimately, the majority reiterates its deference for the
jury function, and the concurrence is optimstic that,
notw t hstanding the very real problens with the evidence, the
jury successfully waded t hrough the confusion presented to it. |
enphasi ze that the State nust prove every elenent of a crine
beyond a reasonabl e doubt. Jackson, 443 U. S. at 319; see al so
Thomas v. State, 143 Md. App. 97, 121, 792 A 2d 368, cert.
deni ed, 369 Md. 573, 801 A 2d 1033 (2002). Neither the trial

judge, nor this Court, can ease this burden for the State.
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[ T] he reasonabl e-doubt standard is

i ndi spensable to command the respect and

confidence of the community in applications

of the crimnal law. It is critical that the

noral force of the crimnal |aw not be

diluted by a standard of proof that |eaves

peopl e i n doubt whether innocent nen are

bei ng condemmed. It is also inportant in our

free society that every individual going

about his ordinary affairs have confidence

that his governnent cannot adjudge himaguilty

of a crimnal offense w thout convincing a

proper fact finder of his guilt w th utnost

certainty.
In re Wnship, 397 U S. 358, 364, 90 S.Ct. 1068, 25 L.Ed.2d 368
(1970). Moreover, the reasonabl e doubt standard is “nore than
sinply atrial ritual.” Jackson, 443 U. S. at 316-17. Wen a
properly instructed jury in a state trial convicts, “even when it
can be said that no rational trier of fact could find guilt
beyond a reasonabl e doubt,” the conviction violates Fourteenth
Amendnent due process and cannot stand. |1d. at 317-18.

We respected these constitutional principles in Rasnick v.
State, 4 Md. App. 114, 241 A 2d 420 (1968), in which we reversed
a first degree felony nurder conviction because there was
i nsufficient evidence of the underlying robbery. The State had
put forth evidence that the victimyelled before his death, “He
is robbing me.” Although we recognized the trial judge's finding
that the State’s evidence on this point was credible, we did not
find the evidence sufficient to allow a jury to conclude that the
robbery occurred. There was sonething to support the required
el ement of robbery, but not enough to sustain a conviction, and
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we were careful to mark the distinction. W applied the sane
reasoni ng and review |later in Robinson v. State, 5 Ml. app. 723,
249 A 2d 504 (1969). See also WIliam Powers, Jr. & Jack
Ratliff, Another Look at “No Evidence” and “lnsufficient
Evi dence,” 69 Tex. L. Rev. 515 (1991) (categorizing evidence into
five “zones” of proof and analyzing the difference between a | ack
of evidence and the presentation of sone evidence that is
insufficient to neet the burden of proof).

In the context of this case, the enunerated principles of
| aw nmean that the jury could not have found Pinkney guilty of
prenmeditated nurder if there was no evidence fromwhich it could
find, beyond a reasonabl e doubt, that he went through a thought
process and chose to act with the intent to nurder the baby. The
majority would allow juries to take the evidence that supports an
intent to kill and use that evidence, if it so wishes, to find
prenmedi tation, even though the evidence falls short of show ng,
as it nmust, that the defendant deliberated at all. CQur |aw does
not permt such a m suse of evidence, such an obscuring of the
el ements of a crine.

Preneditation is by no neans a sinple concept. See J.
Moyl an, supra, at 54 (providing exanples of “questionable
circunstances,” in which preneditation and deliberation were
found); Matthew A, Paul ey, Murder By Preneditation, 36 Am Crim

L. Rev. 145, 157 (1999) (discussing different approaches taken to
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defining and applying preneditation); Lee R Russ, Mdern Status
of the Rules Requiring Malice “Aforethought,” “Deliberation,” or
“Preneditation,” as Elenents of Murder in the First Degree, 18
A.L.R 4th 961 (sane). The majority opinion evades the concept of
prenedi tation, at best, or m sconstrues it, at worst. It |eads
us down a path of elimnating the distinction between first and
second degree nurder and having juries pick the degree as a neans
of increasing punishnment. Indeed, wth this decision, we have
upheld a jury’'s verdict of first degree nurder w thout proof of
the essential elenent of preneditation. W, in an overly
deferential review, join the jury and the court belowin a

vi sceral resolve to punish severely the man accused of a

di sturbing and horrific crine.



