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Following a bench trial in the Crcuit Court for Caroline
County, Samuel WMarcel Holland, appellant, was convicted of first
degree burglary, attenpted robbery, and attenpted theft under five
hundred dollars.* Holl and, who was seventeen years old at the tine
of the incident, was sentenced to a termof ten years, with all but
five years suspended, for the first degree burglary offense, and a
concurrent termof ten years, with all but five years suspended,
for attenpted robbery. The court nerged the theft conviction for
sent enci ng pur poses.

Appel l ant raises the follow ng i ssues on appeal :

. Is the evidence sufficient to support a conviction

for first degree burglary, when there was no evi dence of

a breaki ng?

1. Did the trial court err in denying relief for a
di scovery viol ation?

[11. Didthe court err in denying appellant’s notion to

suppress evidence recovered in the course of a search

pursuant to a warrant, when, with reckl ess disregard for

the truth, the affiant omtted crucial information as to

the identification of the suspect?

For the reasons set forth below, we shall reverse the burglary
conviction but affirmthe remai ning convictions.

FACTUAL SUMMARY

Just after dark on March 3, 2002, eighty-one year old Janes

WIlliam Carter, also known as “Ham” left his hone at 105 North

Fifth Street in Denton to purchase chewi ng tobacco at a nearby

conveni ence store. Onroute to the store, Carter passed appell ant

! Appellant was acquitted of carrying a handgun and second
degree assaul t.



at the intersection of North Fifth and Gay Streets, approxinmtely
thirty feet from Carter’s honme. Appellant, who was dressed in a
heavy black coat and baggy black pants, was still at the
i ntersection when Carter returned fromthe store.

Upon returning to his house, Carter cl osed the screen door but
did not lock it. Mreover, he left the wooden door to his home
ajar sone twelve to fourteen inches. Wen Carter sat down to watch
tel evision, he heard a knock at the door. Thinking that it was one
of the nei ghborhood boys, Carter responded, “cone in.” At that
poi nt, soneone opened the screen door and stood in the area between
t he screen door and the wooden door.

After a brief silence, the individual demanded that M. Carter
give himhis noney. Wen Carter did not respond, the suspect again
demanded noney while he “hit for his [coat] pocket.” Although M.
Carter did not know whet her the suspect had a gun, he thought he
had “sonething.” Carter refused to give the assail ant any noney.
Instead, he <called out for his roommate, Edward Taylor. Just as
M. Tayl or responded, the suspect fl ed.

Carter testified that he was only able to see the assailant’s
eyes, nose, and nouth, because the suspect’s face was partially
covered by the hood of his parka. M. Carter further stated that
t he suspect “wasn’t no grown person.” Moreover, he was convi nced
that the assailant was the sane person he had seen on the corner
when he (Carter) went to and fromthe store.

Al though the police cane to Carter’s residence wth sone



phot ographs, M. Carter was unable to identify the assailant. He
stated: “No, | didn't see it in there.” Yet, in court, Carter
identified appellant as his assailant. Carter acknow edged,
however, that he “couldn’'t see [the assailant’s] eyes real good
because he had it [i.e., the parka hood] pulled close.”

The trial court then questioned M. Carter at | ength about how
he knew that appellant was the assailant if he could not see the
suspect’s face. Carter insisted that appellant was the assail ant.
The foll ow ng exchange i s noteworthy:

[ THE COURT]: Now | understand when the person cane in,
you couldn’t tell who was under that hood?

[ MR CARTER]: No, ma’am no nma’ am

[ THE COURT]: When you were wal king to the Farm Store and
you noticed the person on the corner wearing the parka,
could you see that person’s face?

[ MR CARTER]: No.

[ THE COURT]: Ckay when you cane back fromthe Farm Store
and you saw t hat sane person on the corner ...?

[ MR CARTER]: That’'s right.
[ THE COURT]: Could you see that person’s face?

[ MR CARTER]: No, nma’am | couldn’'t see himuntil he cone
and knocked on ny door.

[ THE COURT]: All right and then you just saw his eyes,
his nose and his nout h?

[ MR CARTER]: That’'s right, that’s all | could see.
[THE COURT]: Now a little earlier you told M. Wl ker
that it was the boy standi ng on the corner, the person on
t he corner was the Defendant?

[MR CARTER]: It wasn't him



[ THE COURT]: That it was him you pointed to M. Hol |l and,
that that was the boy standing on the corner with the
par ka?

[ MR CARTER]: Yeah, yeah.

[ THE COURT]: How do you know that if you didn't see his
face?

[MR CARTER]: | could see it but he’s the only, he’ s the
only one out on the street.

[ THE COURT]: Ckay but if you didn't see his face, how do
you know it was M. Holland?

[MR CARTER]: Ch, it was him

[ THE COURT] : Ckay, can you tell, it’s very inportant, how
do you know it was himif you couldn’t see his face?

[MR CARTER]: | couldn’t see his face until he conme in
t he house but if he hadn’t had that hood pulled up on his
head, | could have told that, | could have saw his face
but I couldn't see. He had it all pulled up like it was
freezing out there.

[ THE COURT]: | understand that but at what point did you
deci de that that person in the hood was M. Hol | and?

[ MR CARTER]: That’s the only one | saw standing there.

[ THE COURT]: Ckay, let’s go back, okay, when you passed
t he person on the corner, you couldn’t see their face?

[ MR CARTER]: No nma’ am

[ THE COURT]: When did you decide in you own mnd that
t hat person who's face you couldn’t see was M. Hol | and?

[MR CARTER]: Well, I couldn’t say but one thing about it
but when | cone back and I kind of | ooked over there, now
| say in mnd, sonmething ain't right. He' s standing

there, why he [sic] standing there and nobody else
because any other tine all them street, street be full
but he was the only one on that corner.

[THE COURT]: Okay, this is real, real inportant M.
Carter and you’ ve done a great job testifying and you’ ve
been, |’ ve understood everything you' ve said but you have



to understand that | need to know why you think it’s that
young man over there that was in that parka?

[MR CARTER]: Well, 1'"m going to tell you, that’'s the
only one | saw on that corner.

[ THE COURT]: Okay but you just told nme you didn't, you
couldn’t see their face?

[MR CARTER]: | could see, you' re right
[ THE COURT]: Ckay ...

[MR CARTER]: ... | couldn't see a face but still, I
still say he was the one on that corner.

[ THE COURT]: Okay you need to tell ne why you think that,
why, | mean how, | nmean it coul d have been sonebody el se
in that parka?

[MR CARTER]: No nma’am no na’am no nma’ am

[ THE COURT]: Then you need to tell ne why ...

[MR CARTER]: No ma’am no nma’am nuh-uh.

[ THE COURT]: Ckay ...

[ MR CARTER]: That was him

[ THE COURT]: Okay, so what

[MR CARTER]: Now |I mght, | mght (inaudible) but one
thing about it, no na’am he was the one on that corner
because if a person standing on the corner and he’'s
st andi ng when you go by and you cone back, they got to be

nmoved.

[ THE COURT]: Ckay but you need, okay M. Carter you need
to tell me why you think it was hin®

[MR CARTER]: | know it was him

[THE COURT]: Tell ne how you know it was him if you
couldn’t see ...?

[ MR CARTER]: | couldn’'t see his face good but he was the
one.



M. Taylor testified that he responded to M. Carter’s cal
and saw “a person goi ng out of the door fromthe side view and t hen
| saw t he back view of this person going outside the door....” He
noticed the individual’s wal k, which he described: “[T]he type of
wal k that they used, like a |azy person walk or a slur walk.”

M. Tayl or described the suspect as a dark conplected male,
about 120 to 130 pounds, approximately 5" 2" tall. He wore a dark
col ored, hooded jacket with fur around the outsi de edge of the hood
and dark, baggy, “bulky” clothes. Nevertheless, when Tayl or was
asked if he saw the face of the person who entered his residence,
M. Taylor answered, “No, | did not.”

Tayl or recalled that Carter said the suspect had tried to rob
him (Carter). Accordingly, Taylor called the police. Tayl or
testified: “I gave them a description of the person that | saw
| eavi ng out of the doorway....” Then, Taylor went outside to | ook
for the assailant. As he “went around the street,” Taylor “noticed
the police had a person standing outside on the passenger side
talking to him...” Taylor clained that person mtched the
description of the assailant. He also thought this person lived in
that area. However, he noticed that the person was not wearing any
bul ky cl ot hes. Rather, he wore a white tee shirt and jeans
Nevert hel ess, Taylor recognized the individual because of his
“lazy” wal k.

A few days after the incident, Taylor called the police again

to report that, across the street from their hone, he saw “that



sane type of person with that type of clothes on....” Because of
t he person’ s wal k and cl ot hi ng, he concl uded t hat the person across
the street was the assailant. The following testinmony is
pertinent:

[ PROSECUTOR]: Can you descri be what you saw?

[ MR TAYLOR]: The person had that sane type of slow wal k

with a little dip in his walk and |I told Ham [M.

Carter], | said that’'s that person and Ham | ooked over

there, he saidit sureis, just like that and that’s when

I had called the police.

[ PROSECUTOR]: And did you provide information to the
police?

[ MR TAYLOR]: Yes | did.

After the incident, Tayl or was shown a photo array, but he was
unabl e to make an identification. Nevertheless, Tayl or made an in-
court identification of appellant. Tayl or explained that he
identified Holland based upon “[h]is height and his size” and “he
had that sanme type wal k.” |Indeed, Taylor insisted that “[t]here’s
no question at all” that Holland was the perpetrator of the crine.

Patrolman First Cass (“PFC’) Thonmas Conneely, Jr. of the
Denton Police Departnent testified that, on March 3, 2002, at
approximately 6:30 p.m, he went to 105 North Fifth Street in
Denton in response to a call about an attenpted arned robbery.
There, he nmet Carter and Tayl or. Anmong other things, they told
Connel Iy that they could not see all of the suspect’s face, because
It was partially covered by his hood.

After the interview, the officer “broadcast a | ookout giving



a description of the suspect.” PFC Conneely then received
i nformati on fromPFC M chael Rodano, indicating that appellant had
been seen wearing the described clothing. As a result, appellant
was devel oped as a suspect.

PFC Conneely stopped appellant “a half an hour to an hour”
after he interviewed Carter and Taylor. At the tine, appellant was
wearing a black nylon “running suit.” PFC Conneely conducted a
pat-down and told appellant that “there had been an attenpted
robbery or a robbery, home invasion.” He also informed appellant
that he resenbled the description of the suspect involved in the
“attenpted robbery” at North Fifth Street. Appel lant told PFC
Conneely that he could not have been involved in the incident
because he was at a relative' s house, located at 106 North Fifth
Street. After talking to appellant, the officer continued to
patrol the area, but was unable to | ocate anyone el se who mat ched
t he description of the assail ant.

On the day of the incident, Conneely also responded to 106
North Fifth Street, where appel |l ant’ s not her, Francis Robi nson, and
appel l ant’ s cousi n, Vanessa Hudson, were seated on the front porch,
along with other unidentified persons. Wile PFC Conneely spoke
with Ms. Robinson, appellant and his brother, M chael Holland,
arrived. Conneely recalled that appellant asserted: “*1 woul d have
got noney if | robbed sonebody.’”

Fol | owi ng his encounter with appellant, PFC Conneely prepared

a photo array of six individuals, which included appellant. PFC



Conneely related that he showed the array to both Carter and
Tayl or, neither of whomcould identify a suspect.

On March 4, 2002, Conneely returned to the victims residence
to conduct another interview Thereafter, Conneely obtained a
search warrant for appellant’s residence at 515 Lincoln Street,
whi ch was executed on March 6, 2002. Conneely told appellant that
a BB gun had been recovered during the search. Appellant responded
that he found the BB gun at the basketball court and concealed it
behi nd hi s house because he knew t hat his nother woul d not approve.

PFC M chael Rodano testified that he saw appel | ant on t he day
of the incident. He related that appellant was wearing a fur-
trimred, hooded jacket matching the one described by M. Carter
This informati on was rel ayed to PFC Conneel y.

Pat rol man Dani el Franklin testified that, at the outset of the
search, appellant was served with the warrant. Franklin stated: “I
believe he was reviewing the charges with his nother and in a
| ouder voice than the rest he had been tal king, he said ‘assault,
| didn’t assault that man.’” As we discuss in nore detail, infra
appel | ant unsuccessfully noved to strike this statenment on the
ground that the State failed to disclose it in discovery.

During the search of appellant’s residence, the police
recovered a navy blue parka with a fur lined hood. Two unused
Crossman brand CO2 cartridges were found in an upstairs bedroom
A plastic baggie containing suspected crack cocaine was also

seized, but it was |later found to contain pebbles and candl e wax.



In addition, in the rear yard the police recovered a chrone col ored
Dai sy CO2-powered BB gun with a bl ack handl e.

Appel l ant gave a witten statenent to the police after his
arrest in which he said:

I was chilling all day playing with ny dogs at ny

house[.] | don’t know what tinme | was on the block with

me and my brother and sonebody and he went hone and ne

and Mc went honme | was taking my bath and Mc went

outside and in the fourt [sic] of the house then he cane

in the house an[d][sic] side [sic] sonme body got rob

[sic] and they said it was nme nmy [sic] brother went back

outside and then | cane out[.]

| don’t know about what tine | was over Vanessa because

it was ny nomand sister Vanessa was backup [sic] at the

time when the cops cane to her house so she got scared

and did not know what to say|[.]

| find [sic] the gun to the [sic] playground Tuesday]. ]

Vanessa Hudson, appellant’s cousin, testified that appell ant
was not at her home at the tinme of the incident. But, she clained
that appellant had asked her to tell the police that he was at her
residence at that tine. Ms. Hudson further testified that
appel l ant was cl ose to her children, and her children may have seen
hi mat her house at the tinme of the incident.

At the close of the State’s case, the court granted
appel lant’s notion for judgnent of acquittal as to the charge of
wearing, carrying, and transporting a handgun. Appel I ant al so
noved for acquittal as to the burglary charge, clainmng that the
evidence of a breaking was insufficient to support a burglary

convi cti on. Def ense counsel said: “The evidence is that, well,
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one of the elenents of burglary is a break in and according to case

| aw, break in requires entering by trespass.... The foll ow ng

col | oquy ensued:

THE COURT: Well but | think it also says it doesn’t
preclude if soneone used it by trickery, knocking on the
door. To come in with the intent of robbing | think
constitutes breaking.

[ DEFENSE COUNSEL]: Well, trickery, yeah but constructive
breaking would be using trickery, a falsehood to gain

entry. Now | submit knocking on a door is not
trickery.... It’s not a breaking, there’'s not fraud
i nvolved. | think the cases where that woul d apply woul d

be where soneone lies to get in or they inpersonate
sonmeone else to get in.

THE COURT: So if he had knocked on the door and said I'm
the nmail man, he said cone on in that would constitute
breaking but if he’'s smart enough.. ..

[ DEFENSE COUNSEL]: Like if he had sonme story.

THE COURT: ... not to say anything at all and just wait
to see if someone says cone in, that’s not a breaking?
[ DEFENSE COUNSEL]: No, it’'s, it could be ... no, it’'s
not. Part of, | nmean...

THE COURT: Well ny idea of the trickery is you knocking
on the door. That’'s, | mean, in other words, nost people
that gain entry will ring a doorbell and knock on the
door and if soneone inside doesn't cone to the door to
see who it is and just says cone onin, inny viewthat’'s
still gaining entrance by tricking sonmeone to think
you' ve got legitimte business that you're ringing the
doorbel |l or knocking on the door.

After the court denied the notion for judgnent, appellant
called Thomas Harris, an investigator with the Public Defender’s
Ofice, as his only wtness. Harris testified that on July 12,
2002, Taylor told himthat when he (Taylor) entered the room the

suspect was |eaving and had his back turned toward M. Taylor.
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Moreover, Taylor said he did not see the suspect’s face. M.
Taylor also told M. Harris that he did not see the suspect walk to
the corner, because at that point M. Taylor had turned to cal
911. Wien he turned back, however, he saw the suspect standing on
t he corner.

Harris again spoke to Taylor on July 17, 2002, because the
statenment of probable cause had been issued and was inconsi stent
with what Taylor had told Harris. Harris testified that he asked
Taylor if he had seen the suspect on March 3, 2000, standing with
a group of people on a porch, and Taylor told M. Harris that he
had not. But, Taylor saw the suspect standing on the corner.

The State called M. Taylor in rebuttal. He testified that,
a few days after the incident, he called the police a second tine,
because he saw “the sane individual” standing across the street,
and he “made the sane identification.”

We shall include additional facts in our discussion.

DISCUSSION
I.

Appel | ant was convi cted of first degree burglary, in violation
of Ml. Code Ann., Art. 27, 8§ 29.% It provided:

(a) In general. — A person may not break and enter the

dwel I'ing of another with the intent to commt theft or a
crime of violence.

2 The trial was held in Septenber 2002. Effective Cctober 1,
2002, this provision was recodified in Ml. Code (2002), Crim Law
Art., § 6-202(a).

12



(b) Penalty. — A person who violates this section is

guilty of the felony of burglary in the first degree and

on conviction is subject to inprisonnment for not nore

than 20 years.

Appel l ant contends that the evidence was insufficient to
support his conviction for first degree burglary because there was
no evidence of either an actual or constructive breaking of
Carter’s hone. Wth regard to an actual breaking, appellant
asserts that “no reasonable fact finder could have found beyond a
reasonabl e doubt that appellant broke into M. Carter’s residence,
because the entry was with consent....” Noting that “M. Carter
shouted out an invitation to enter,” appellant contends the “entry
[ was] based upon consent,” and a “perm ssive or consensual entry is
not a breaki ng” under Maryland law. |n addition, appellant argues
that no breaking occurred because “the screen door was cl osed but
not | ocked” and “[t] he inside door was sitting open.”

Hol  and al so mai ntains that the evidence did not establish a
constructive breaking. In this regard, he observes that the State
did not show that he gained entry through fraud, trickery, or
artifice.

Further, appellant conpl ains that, in the prosecutor’s closing
argunent, “the prosecutor argued that there was a burglary here,
because there was an entry with the intent to conmt theft.” He
recogni zes that, in “sone other states, a nere entry can constitute

burglary, as long as at the tinme of the entry, the defendant had

the intent to commt a crime within.” Appellant adds: “If the

13



‘“entry with intent to commit a crine’ fornulation were the law in
Maryl and, the evidence here would be sufficient.” But, appellant
insists that, under Maryland |law, an entry does not anount to a
constructive breaking nerely because the entry is nade with an
illegal intent.

The State counters that the evidence was sufficient to sustain
Hol | and’ s convi cti on. In its view, the evidence satisfied “the
‘“entering’ elenment necessary to sustain [appellant’s] burglary
conviction,” and established both an actual breaking and a
constructive breaking. Pointingto appellant’s “felonious intent,”
the State asserts: “Holland' s act of knocking and remai ni ng qui et,
with the sole intent to take Carter’s noney, was sufficient
evi dence of an intent to deceive.” |In addition, the State contends
that “Hol |l and’s act of knocking and remaining silent constituted a
constructive breaking.”

In reviewi ng a sufficiency claim we nust determ ne “whether,
after viewing the evidence in the light nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenments of the crime beyond a reasonabl e doubt.” Jackson
v. Virginia, 443 U.S. 307, 313-14 (1979). The issue is whether the
verdi ct was supported by sufficient evidence that, directly or
circunstantially, supports arational inference of facts that could
convince a trier of fact of the defendant’s guilt beyond a
reasonabl e doubt. State v. Albrecht, 336 Ml. 475, 478-79 (1994).

Put anot her way, “[t]he limted question before an appellate court

14



is ‘not whether the evidence should have Or probably would have
persuaded the najority of fact finders but only whether it possibly
could have persuaded any rational fact finder.’” Mora v. State,
123 Md. App. 699, 727 (1998), arfrf’d on other grounds, 355 Ml. 639
(1999) (quoting Fraidin v. State, 85 M. App. 231, 241, cert.
denied, 322 Md. 614 (1991) (enphasis in original)).

When, as here, the case is tried without a jury, the
“appellate court will review the case on both the law and the
evidence. It will not set aside the judgnent of the trial court on
the evidence unless clearly erroneous, and will give due regard to
the opportunity of the trial court to judge the credibility of the
witnesses.” M. Rule 8-131(c). See State v. Raines, 326 Ml. 582,
589, cert. denied, 506 U.S. 945 (1992).

We agree with appellant that there was insufficient evidence
to support a conviction for burglary, whether based on the theory
of an actual or a constructive breaking. W explain.

The evi dence showed t hat appel l ant was silent as he knocked on
Carter’s door. Nor did appellant make any deceptive or threatening
coments. In response to appellant’s knock, Carter answered, “cone
in.” At that point, appellant opened the unl ocked screen door and
stood between that door and the wooden door that Carter had |eft
ajar. Carter testified:

When [appel l ant] cone in, he conme in there and he stayed

i nsi de the screen door, didn’'t quite shut all the way, he

stand in the screen door and ain’t nobody in the wooden

door and so he cone, he cone in there and so | didn’t say
not hi ng. . ..

15



[ PROSECUTOR]: Did he npove the door at all?

* * %

[ CARTER] : No, the wooden door, see | had a latch, a
bundl e at the wooden door, | had it open.

[ PROSECUTOR] : kay. . ..

[ CARTER] : And the screen door wasn't even | ocked.

To be sure, a breaking nmay occur by opening a closed but
unl ocked door. See Robinson v. State, 67 Ml. App. 445, 458, cert.
denied, 307 Md. 261 (1986); Reagan v. State, 2 Ml. App. 262, 267-68
(1967). But, the State does not contend that appellant commtted
an actual breaking nerely because he opened the unl ocked screen
door .

Finke v. State, 56 MI. App. 450 (1983), cert. denied, 299 M.
425, cert. denied, 469 U.S. 1043 (1984), is instructive in regard
to the breaking el ement of a burglary of fense. Finke was convi cted
of the felony nurder of his aunt, who was found stabbed to death in
her home. 1d. at 457-58. He argued on appeal that the evidence was
i nsufficient regarding the breaking and intent elenents of the
underlying felony. 1d. at 466-67. This Court noted that there was
“no direct evidence as to how or under what circunstances” Finke
entered his aunt’s hone, other than his statenent to the detective
that “he guessed his aunt let himin.” I1d. at 467. Accordingly,
the Court said that “the finding of a trespassory entry, or
breaki ng, essential to the verdict could only have been reached by

deduction or inference from evidence of other facts.” Id.

16



The Court explained that “[t] he breaking of a dwelling house
or other structure, within the meaning of that termas applied to
burglary and related statutory crines, nay be actual, as where
physical force is applied, or constructive, as where entry is
gai ned through fraud or trickery. It may involve sinply lifting a
| atch or opening a door closed by its own weight.” I1d. at 467
(citing Jones v. State, 2 Ml. App. 356, 360 (1967)); see Reagan v.
State, 2 Ml. App. 262, 267-68 (1967). The Court went on to state
that “[t]urning a doorknob and opening a closed door or nerely
further opening a door left ajar involves sufficient force to
constitute an actual breaking, provided it is a trespassory act.”
Id. (Enphasis added). Nevertheless, the Court cautioned: “*There
is no ‘breaking’ if a person has a right to enter or if he enters
with the consent of the owner.'” Finke, 56 M. App. at 467 (quoting
Martin v. State, 10 Mi. App. 274, 279 (1970)).

The Court concluded that a rational inference could be drawn
from the evidence that Finke *“opened the door and entered” his
aunt’s hone “wi thout invitation,” given that “he had not visited
his aunt for about a year and half and was not expected on this
occasi on.” Id. at 479. Therefore, “in the absence of any
legitimate basis for his presence, the jury could have rationally
inferred that Finke’'s entry was trespassory in nature, i.e., a
breaking.” Id.

Martin v. State, supra, 10 M. App. 274, is also instructive.
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There, two brothers, Caude and WIlliam Martin, were found parked
in front of a recently burglarized home with stolen itens in their
car. Id. at 277. At trial, Caude testified that, on the night in
question, his brother approached himat a bar and asked himif he
woul d nove a few things around the corner for an individual named
Tony, who offered to pay themfor their services. 1d. at 278. The
trial court did not accept C aude’ s expl anati on of how he cane into
possession of the stolen goods and convicted the brothers of
burglary. 1d. at 278.

On appeal, O aude cl ai med that the evidence was not sufficient
to support his conviction. Id. at 276. Specifically, he asserted
that the State failed to prove that C aude, WIlliam or Tony | acked
t he honeowner’s perm ssion to enter the dwelling. I1d. at 278. The
Court expl ained that “breaking, as an el enent of burglary, requires
a breach of the dwelling made by a trespass. There is no
‘“breaking’ if a person has a right to enter or if he enters with
t he consent of the owner.” Id. at 279 (citing Perkins on Criminal
Law, 2d Ed., p. 195; Cdark and Marshall, Law of Crimes, 7th Ed.,
813. 03, pp. 1000-1001.) Because the trial court did not find that
t he defendants had perm ssion to enter the house, the Court held
that the trial court did not err in concluding that the breaking
was trespassory; that was a rational inference fromthe facts and
ci rcunstances shown. Id.

Appel l ant relies on Brooks v. State, 25 Ml. App. 194 (1975),
aff’d on other grounds, 277 M. 155 (1976), to support his claim

18



that his entry into Carter’s residence was consensual rather than
trespassory. |In Brooks, the defendant was convicted of storehouse
breaking after he entered a departnent store while it was open to
the public and then secreted hinself in the store until after it
closed. 1d. at 195. This Court held that “whether or not we can
termappellant’s original entrance into the store to be by trick,
fraud, artifice, deception or otherwise, we think it can be fairly
said that appellant’s failure to | eave the prem ses when the store
cl osed for business made his original entrance a constructive
illegal breaking and entering , ab initio.” Id. at 198.

The Court of Appeals affirmed, but on other grounds. Brooks
v. State, 277 M. 155 (1976). It concluded that there was
sufficient evidence of an “actual breaking” because the door
leading to the shoe departnent, where appellant had secreted
hi nsel f, had been pried open. Id. at 163. But, the Court left
“for another day, and for other factual findings, the resolution of
the question: whether or not one, who enters prem ses |awfully,
such as an invitee, and then, possessing an intent to steal, or
commt a felony, manages by stealth or artifice, to remain upon the
prem ses, after the termnation of the | awful ness of his presence,
can be quilty of either common |aw burglary or the statutory
offense....” I1d. at 161.

In this case, Carter acknow edged that appellant nerely
knocked on the door and, in response, he told appellant to “cone

in.” Thus, there was no actual breaking by appellant in opening
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the unlocked door; appellant’s entrance was consensual. See
Martin, 10 Md. App. at 279 (“There is no ‘breaking’ if a person has
aright toenter or if he enters with the consent of the owner.”).
Because t here was no actual breaking by appel |l ant, we next consi der
the State’s <claim that appellant’s conduct anobunted to a
“constructive break.”

It appears to us that the State offers two prinmary reasons to
support its position that appellant’s actions constituted a
constructive breaking. First, the State contends that appell ant
harbored a felonious intent that gave rise to a constructive
breaking. The State asserts that appellant’s “act of knocki ng” on
M. Carter’s door while “remaining quiet, with the sole intent to
take M. Carter’s noney, was sufficient evidence of an intent to
deceive.” Notwithstanding Carter’s statenment of “come in,” the
State argues that appellant knew he was not invited into M.
Carter’s honme because of his illicit purpose. The State adds:

Indeed, as Holland’s acts wupon entering Carter’s

apartnent consisted only of repeated demands for noney,

there was sinply no evidence to support the concl usion

that Hol |l and had anything other than a fel onious intent

when he entered Carter’s apartnent.

Second, the State contends that a constructive breaking
occurred based on appellant’s trickery and fraudul ent conduct. The
State asserts: “Holland was posing as soneone known to Carter by
knocking and failing to announce hinself, and therein lies the

fraud.”

W agree that “[t]he breaking elenent of burglary ‘nmay be
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satisfied where it is showmn that ... the breaking occurred
‘constructively,’” through an entry gained by artifice, by fraud,
conspiracy, or by threats.”” Oken v. State, 327 Ml. 628, 662 (1992)
(citation omtted), cert. denied, 507 U S. 931 (1993); see Winder
v. State, 362 MI. 275, 326 (2001) (defining “constructive breaking

to include ‘every unlawful entry,’”) (citing Brooks, 277 M. at
159-160); Reed v. State, 316 Ml. 521, 524 (1989) (“At common | aw,
a constructive breaking occurred ‘when entry was gai ned by fraud or

threat of force.’””) (citation omtted); Jones v. State, supra, 2
MI. App. at 360; Reagan v. State, 2 M. App. 262, 267-68 (1967).
However, there was no evi dence adduced at trial that appellant used
any threats, trickery, or force to gain entry to Carter’s hone.

This is not a case in which appellant gained entry by a fal se
statenent that induced Carter to open the door. In other words,
appellant did not claim to have a |awful objective and, “upon
gaining entry [he] turned out to have no such | awful objective.”
Reed, 316 Ml. at 524. Nor did appellant respond falsely to an
inquiry by Carter; the victimnever inquired as to who was at the
door or for what purpose. Had Carter posed such an inquiry,
appellant’s silence m ght be construed as trickery of sone sort.
But, absent such an inquiry, Carter did not engage in fraud nerely
because he stood silent while knocking.

Oken, 327 MJ. 628, is instructive. There, the State clained
that the defendant comritted a constructive breaking in connection

with the first degree nurder of Dawn Garvin, whose body was found
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in her apartnent. Id. at 634-35. Wtnesses testified that, on
several prior occasions, ken had attenpted to gain entry to
resi dences by fraudulently representing to the occupants that he
needed to use the telephone. 1d. at 662. And, on one occasion,
ken stopped a woman by posing as a policeman. Id. The State
argued that, based on this evidence, “the jury could have
reasonably inferred that Cken enployed a simlar ruse to gain entry
to Dawn Garvin’s apartnent.” Id. Oken clained, inter alia, that
the evidence was insufficient in regard to the burglary. 1d. at
661. The Court of Appeals agreed, concluding that the record was
“conpletely devoid of any evidence showing a breaking, either
actual or constructive, of Dawn Garvin's apartnent.” 1d. at 663.
Therefore, it reversed ken's burglary conviction. I1d.

Spence v. State, 51 Md. App. 359, 362 (1982), rev’d on other
grounds, 296 Md. 416 (1983), is also illumnating. |In that case,
the victimtestified that he was at home with his fam |y when, at
about 10: 15 p.m, his son opened the door in response to a knock.
Id. at 360. Two strangers entered the apartment; one remai ned by
t he door while the other, the appellant, went into the |living room
Id. This Court held that the defendant’s “nunbling to gain
entrance to the apartnment” constituted “an artifice or fraud within
t he neani ng of Brooks.” Id. at 362.

Under the circunstances of this case, we cannot concl ude that

appel lant’ s sil ence whil e knocking on Carter’s door anounted to the
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kind of trickery or fraud that supports a finding of constructive
br eaki ng. Moreover, the State has not provided us with any
authority to support its claimthat Holland s illicit purpose or
notive in knocking on Carter’s door, standing al one, constituted a
constructive breaking. Accordingly, we shall reverse appellant’s
first degree burglary conviction.

II.

Appel I ant contends that the trial court erred in denying his
notion to strike the testinony of Patrol man Dani el Franklin, who
testified about a remark all egedly made by appel | ant upon arrest.
Al t hough the defense did not request the statenent in discovery,
appel l ant maintains that his statenment to Franklin was excul patory
and thus shoul d have been di scl osed as “mandatory di scovery.”

The State maintains that the issue is not preserved, because
appellant failed to object to the testinmony.® Even if preserved,
the State contends that the issue lacks nmerit. W agree with the
State that the contention is not preserved because appellant did
not timely object. The follow ng exchange at trial is relevant:

[ PROSECUTOR]: Did you have an occasion to be at the

police station when the Defendant was interviewed or
served wwth a warrant?

3 The State also points out that Holland did not raise this
argunent at trial. Instead, he argued there that the State shoul d
have provided the material as requested. Wen it becane apparent
that the defense had not made such a request, appellant then
clai med the statenent should have been produced as a statenent by
the defendant to a State agent, pursuant to Mryland Rule 4-
263(a)(2).
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[ PATROLMAN FRANKLI N]: Yes | did.

[ PROSECUTOR]: Could you tell the Court what if anything
t he Def endant said or what response he had with regard to
t hat process?

[ PATROLVMAN FRANKLI N]: When he was given his copy of the
warrant after it had been served, | believe he was
reviewing the charges wth his nother and in a |ouder
voi ce than the rest he had been talking [sic], he said
assault, | didn’'t assault that man.

[ PROSECUTOR] : Ckay, did he make any ot her statenent that
you can ...?

[ PATROLMAN FRANKLI N]: He didn’'t make anything el se that
| coul d understand.

As the above exchange reflects, appellant’s counsel did not
object to the direct testinony. Then, on cross-exani nation, the
foll owi ng occurred:

[ APPELLANT' S COUNSEL]: Did you talk to M. Tayl or about
t he case?

* ok
[ PATROLMAN FRANKLIN]: Yes sir.

[ APPELLANT’ S COUNSEL]: Ckay and did he identify ...
[ PROSECUTOR] : (bj ecti on.

THE COURT: CQutside the scope?

[ PROSECUTOR] : Yes, Your Honor.

THE COURT: Sust ai ned.

[ APPELLANT' S COUNSEL]: Did you take any notes or include
this statement by Sam Holland in a police report?

[ PATROLMAN FRANKLIN]: Did I put it in a police report?
[ APPELLANT' S COUNSEL]: Yes?
[ PATROLMAN FRANKLIN]: No. | did not.
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[ APPELLANT' S COUNSEL]: Did O ficer Conneely?
[ PATROLMAN FRANKLI N]: 1’ m unsure.
[ APPELLANT' S COUNSEL]: Ckay ...

[ PATROLMAN FRANKLIN]: It’s not nmy report. | didn’t put
anything in any report. 1It’s Oficer Conneely’ s report.

[ APPELLANT' S COUNSEL]: No further questions, Your Honor
although I would nove to strike the statenent as not
previously provided.

As we have shown, appellant’s counsel did not object when the
question was posed by the State or when the answer was provided.
Therefore, the contention is waived. See Bruce v. State, 328 M.
594, 627-30 (1992) (stating that an objection nust be nmade when
guestion is asked or, if objectionable material cones in
unexpectedly in answer, then at that time by notion to strike),
cert. denied, 508 U.S. 963 (1993); williams v. State, 99 M. App.
711, 718 (1994) (noting that because an objection was not
i mmedi atel y made, issue was not preserved for review), aff’d, 344
Mi. 358 (1996).

Even if the issue had been preserved, we would agree with the
trial court’s ruling. W explain.

At trial, appellant’s counsel argued that Mi. Rul e 4-263(a)(2)
requi red mandatory di scl osure of information regardi ng appellant’s
statenent, even w thout a defense request, because it was nade to
a State agent, Patrol man Franklin, and the content was excul patory.
The trial court found that appellant’s statement was nmade to his

nother, in the presence of a State agent. Further, it determ ned
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that appellant’s statenment was not exculpatory or mtigating.
Therefore, the court ruled that the State was not obligated to
produce the statenent in discovery in the absence of a request, and
appel | ant made no such request.

Appel | ant renews hi s contentions on appeal. In our view, they
lack nmerit.

Maryl and Rul e 4-263 provides, in pertinent part:

Di scovery and inspection in circuit court shall be as
fol | ows:

(a) Disclosure without request. W thout the necessity of
a request, the State’'s Attorney shall furnish to the
def endant :

(1) Any material or information tending to negate or
mtigate the guilt or punishnment of the defendant as to
t he of fense charged;

(2) Any relevant material or information regarding: (A
specific searches and seizures, wire tapes or
eavesdroppi ng, (B) the acquisition of statenments nade by
the defendant to a State agent that the State intends to

use at a hearing or trial, and (C) pretrial
identification of the defendant by a witness for the
St at e.

(b) Disclosure upon request. Upon request of the

defendant, the State’'s Attorney shall:

* * *

(2) Statenents of the defendant. As to all statenents
made by the defendant to a State agent that the State
intends to use at a hearing or trial, furnish to the
defendant, but not file unless the court so orders: (A
a copy of each witten or recorded statenent, and (B) the
substance of each oral statenment and a copy of all
reports of each oral statenent.

As we noted, the court found that appellant’s statenent was

made to his nother. That finding was not clearly erroneous. And,
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a statenent made to a non-state agent is not within the scope of
Maryl and Rul e 4-263(b)(2). See Jennings v. State, 303 Md. 72, 82
(1985); McDhowell v. State, 31 MI. App. 652, 663, cert. denied, 278
Md. 727 (1976); Funderburk v. State, 12 Md. App. 481, 490-91, cert.
denied, 263 M. 713 (1971)(involving post-crinme remark to
acconplice's nother); Smith v. State, 4 M. App. 146, 153 (1968);
Boone v. State, 3 M. App. 11, 30, cert. denied, 393 U S. 872
(1968).

Moreover, the trial court perceived the statenent as an
adm ssion by Hol |l and of his involvenment in the burglary. The court
did not err in finding that the statenent was incul patory. |ndeed,
we agree with the State that “Holland would have had a better
argunent that his statenent was excul patory if he had stated that
he was not involved at all in the comm ssion of the crinme rather
than isolate certain conduct in the |ist of various acts which he
bel i eved he did not do.”

“Evidence is considered material, and relief is therefore
appropriate, if ‘there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the
proceedi ng woul d have been different. A “reasonable probability”
is a probability sufficient to undermne confidence in the

out cone. Ware v. State, 348 M. 19, 46 (1997) (citation
omtted). The trial court was the fact finder, and its
determ nation that Holland s statenent was incrimnatory does not
underm ne our confidence in the outcone of the case.

III.
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Before trial, appellant’s counsel nobved to suppress the
physi cal evidence seized fromappellant’s residence as well as his
statenments to the police. Relying on Franks v. Delaware, 438 U. S.
154 (1978), appellant argued that the affidavit in support of the
search warrant, signed by PFC Conneely and Sgt. George W Bacorn

Jr., was “msleading,” and the affiants intentionally or reckl essly
omtted key information. Specifically, appellant conplained: (1)
the affidavit did not disclose that Carter and Tayl or were unabl e
to see the suspect’s full face because it was covered by the hood
of his parka; (2) the affidavit did not reveal that neither Carter
nor Taylor identified appellant as the assailant during a photo
array, 3) the affiants falsely “stated that a positive
identification of the defendant was nade by a witness to the
crinme.”

The court denied the suppression notion, and appellant now
conpl ai ns about that ruling. In appellant’s view, the officers
omtted the “crucial facts that the robbery suspect’s face was not
seen by the witnesses and that both witnesses failed to pick the
def endant out of the photo arrays....” Further, he argues that if
the disputed information had been included in the search warrant,
it would not have established probabl e cause.

The court held an evidentiary notion hearing on July 10, 2002,
at which appellant’s counsel called PFC Conneely as his only

W t ness. He al so offered into evidence the affidavit and warrant

application, as well as the officer’s police report and an evi dence
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I nventory formof the itens seized in the search. The State did not
present any evi dence.
In the affidavit, PFC Conneely and Sgt. Bacorn averred:

On March 3, 2002 at approximately 6:30 PM vyour Affiant
responded to the residence located at 105 North Fifth
Street Denton, Caroline County, MD in reference to a
reported Attenpted Armed Robbery. Your Affiant spoke
with the victim WIliam Carter, who stated that an
unknown African American male had entered Carter’s
apartnent, w thout knocking or being invited, displayed
a black in color handgun and denmanded noney. Carter
stated that his roommate, Edward Henry Tayl or, exited the
back bedroom of the apartnent at which time the suspect
fled the residence.

Carter described the suspect as an African Anerican nal e,
dark conplexion, approximately five feet four inches
tall, wearing a dark colored hooded parka having fur
around the outside edge of the hood. Carter stated that
he observed the suspect standing on the sidewal k at the
corner of North Fifth Street and Gay Street just prior to
the incident. Taylor confirmed all of the information
that Carter provided.

Your Affiant is famliar with an African American mal e,
Sanmuel Marcel Holl and, fromprevious police contacts, the

nost recent being January 29, 2002. Hol I and cl osely
resenbl es t he physical description as given by Carter and
Tayl or. Your Affiant has observed, on numerous

occasions, Holland wearing a coat simlar to that
descri bed by Carter and Tayl or.

On March 4, 2002 your Affiant again spoke with Tayl or

Tayl or advised that on the night of the incident he
observed vyour Affiant speaking wth a group of
i ndi vidual s on the front porch of 106 North Fifth Street,
one of which was Sanuel Holland. Taylor further advised
that the suspect was one of the individuals that your
Affiant spoke with at 106 North Fifth Street. Tayl or
descri bed the suspect as an African American mal e weari ng
all dark clothing. Your Affiant observed that no one on
the porch was wearing all dark clothing except Samue

Hol | and.

Sanmuel Holland resides at 515 Lincoln Street Denton,
Caroline County, MD. Your Affiant and your Co-Affiant,
through their training know edge and experience, know
that perpetrators of the crime of Arned Robbery often
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conceal the weapons used in that robbery at their places

of residence. Your Affiant and your Co-Affiant al so know

that clothing worn during such crines is kept at the

perpetrators [sic] residence.

PFC Conneely testified that he conducted the investigation of
the attenpted robbery of Carter, which began on March 3, 2002. He
| earned that the suspect was in the victims apartnent for a brief
time. M. Carter told the officer that the suspect demanded noney
and showed M. Carter part of a gun, which M. Carter believed was
real. The officer recalled that M. Carter described the suspect
as an African-Anerican male with a dark conpl exi on, about “five (5)
feet, four (4) inches tall and wearing a dark col ored hooded parka
with fur around the edge of the hood.” Because the hood of the
parka was up, the witness reported that the suspect’s face was
partially covered. Therefore, Carter said he only saw the upper
part of the suspect’s face, including his nose and eyes. No
esti mate of age or wei ght was provided. According to the officer,
Tayl or provided a simlar description.

That ni ght, PFC Conneely conpil ed a photo array whi ch i ncl uded
appel | ant’ s phot ograph. The officer showed the photo array to both
M. Carter and M. Taylor. He acknow edged that neither wtness
identified the assailant in the array.

After Conneely showed the photo array to Carter and Tayl or,
he spoke to appellant’s nother, Ms. Robinson, and told her that her
son had not been identified fromthe photo array. The conversation

wi th appellant’s not her took place on the porch at 106 North Fifth

Street. Oher famly nmenbers, including appellant, were present.
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At that tinme, M. Taylor saw the individuals on the porch, but the
officer did not know that M. Taylor was watching.

PFC Conneely further testified that M. Taylor contacted
O ficer Franklin the next day, and PFC Conneely re-interviewed him
Taylor told the officer that the person standing on the far south
part of the porch, wearing dark clothing, was the person who had
attenpted to rob Carter. Specifically, Taylor told the officer
that “the guy who pulled the gun out was the guy on the porch with
you [i.e., with Oficer Conneely] that night wearing black.” PFC
Conneely identified that person as appellant, because he was the
only individual wearing bl ack. Moreover, the officer testified
that the porch was approximtely fifty feet fromthe residence of
M. Carter and M. Taylor at 105 North Fifth Street.

The of ficer conceded that the case turned on identification.
Yet, he acknow edged that the affidavit did not disclose that
neither of the wtnesses had seen the suspect’s entire face,
because the suspect’s face was partially covered by the hood of his
parka. Nor did it disclose that the witnesses failed to identify
appellant in the photo array. The officer also acknow edged t hat
the affidavit indicated that appellant was identified as the one
who committed the robbery.

The follow ng testinony is rel evant:

[ APPELLANT' S COUNSEL]: Now at that point, at this point,
the case is a case of identificationisn't it?

[ PFC CONNEELY] : Yes.

[ APPELLANT’ S COUNSEL]: There’'s, they don’t really see the
face right?
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[ PFC CONNEELY]: Correct.

[ APPELLANT' S COUNSEL]: You know, the identification is
only by the type of clothing worn and they don’t pick him
out of the line up?

[ PFC CONNEELY]: Correct.

[ APPELLANT’ S COUNSEL]: Now, but what you tell the Judge
iIs you got a description, it matches, it generally
mat ches Sam Holland and you tell the Judge that M.
Taylor affirmatively pointed him out as the one who
commtted the robbery?

[ PFC CONNEELY] : Yes.

* * %

[ APPELLANT' S COUNSEL]: But you didn't tell the Judge that
both M. Carter and M. Taylor failed to pick SamHol | and
out of two photo arrays each?

[ PFC CONNEELY]: No, that’s not in the warrant, in the
appl i cation.

[ APPELLANT” S COUNSEL] : And you don’t tell the Judge that
this perpetrator, the suspect’s face was covered up to
t he nose?

[ PFC CONNEELY]: No, | don't see it anywhere in here.
[ APPELLANT' S COUNSEL]: You don’'t tell him that the

suspect had the hood of the parka up on his head at the
time of the robbery? (Pause.)

* *x %
[ APPELLANT' S COUNSEL]: You didn't tell, you didn't
tell..
[ PFC CONNEELY]: Correct.
[ APPELLANT' S COUNSEL]: ...the Judge in your application

that the suspect during the robbery had his hood on his
hat ?

[ PFC CONNEELY]: Correct but there were two (2) positive
I.D.’s.

[ APPELLANT’ S COUNSEL]: What’s that?
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[ PFC CONNEELY]: | said there were tw (2) positive
i dentifications there.

[ APPELLANT' S COUNSEL]: What do you nean by that?

[ PFC CONNEELY]: One from M. Taylor and M. Carter when
he was standing on the sidewal k and then the one on the
por ch.

[ APPELLANT' S COUNSEL]: Gkay, there...go one by one.
There were two separate positive |.D.’s?

[ PFC CONNEELY]: Well, the main positive l.D., M. Taylor,
the one on the porch.

[ APPELLANT’ S COUNSEL]: Ckay. ..

[ PFC CONNEELY]: GCkay (i naudi bl e).

[ APPELLANT S COUNSEL]: What’s the other one?

[ PFC CONNEELY]: The suspect was seen twi ce, one [sic]
before the incident and once after the incident the next

day and all | have in there is prior to the incident.

[ APPELLANT' S COUNSEL]: Ckay but M. Carter didn't
identify who he saw before the incident as Sam Hol | and?

[ PFC CONNEELY]: No, no.

[ APPELLANT' S COUNSEL]: And you also don’t, you didn't

tell [the issuing judge] that M. Taylor was fifty (50)

feet away from approximately fifty (50) feet away from

M. Hol | and when he nade that identification?

[ PFC CONNEELY]: No.

Def ense counsel al so asked Conneely if the wi tnesses saw t he
suspect’s face when “they saw t he guy standing on the corner before
the robbery.” The officer answered that “they weren't specific to
say they saw his face.” Defense counsel then inquired why the
officer indicated that the wtnesses saw the suspect’s face, when

his report omtted that fact. Conneely responded that the

W t nesses nust have seen the suspect’s face “if they pointed the
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guy out as being the one....” The follow ng col |l oquy ensued on re-
di rect exam nati on:
[ APPELLANT S COUNSEL]: Okay and | asked you, well, was,

did they see his face, you said | don’t know, they didn’t
say one way or the other?

[ PFC CONNEELY]: Ri ght .

[ APPELLANT' S COUNSEL]: COkay did they say one way or the
other did they not, | nean let’s lock this in, yes or no?

[ PFC CONNEELY]: | don’t recollect, it’s not in ny report
that they did see his face, so they did not say ...

[ APPELLANT' S COUNSEL]: Did they say anything ..

[ PFC CONNEELY]: ... fromthat point that they had seen
his face when he was standi ng on the corner.

[ APPELLANT’ S COUNSEL]: They didn't say it?
[ PFC CONNEELY]: No.

[ APPELLANT' S COUNSEL]: Gkay well then why when the
prosecut or asked you, you know, the victimsaw his face
tw ce, you said yes, when did they see his face tw ce?

[ PFC CONNEELY]: They nust have seen it twice if they
poi nted the guy out as being the one, he sawit sonmewhere
el se before.

[ APPELLANT’ S COUNSEL]: Okay so one tinme is when he sees
hi m on t he porch?

[ PFC CONNEELY]: Right.
[ APPELLANT' S COUNSEL]: And he saw his face?
[ PFC CONNEELY]: (No audi bl e response.)

[ APPELLANT’ S COUNSEL]: And you’ re concl udi ng t hat he nust
have seen the face one tine prior to that?

[ PFC CONNEELY]: The State’s Attorney had asked ne if he
was seen prior to the incident and the answer is yes and
that isinm report. Prior to the incident he was seen.
Now | don’t know if he actually saw his face but the
suspect was seen before the incident.
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[ APPELLANT’ S COUNSEL]: Ckay so you don’t know whet her he
saw his face, isn't the face a very inportant part of
i dentifyi ng sonmebody?

[ PFC CONNEELY]: VYes.

[ APPELLANT’ S COUNSEL] : Okay and t he way t hat he descri bed
the guy on the corner prior to the incident was that he
was wearing a parka?

[ PFC CONNEELY] : Yes.

[ APPELLANT” S COUNSEL]: He didn't give any, they didn't
indicate that they saw his face?

[ PFC CONNEELY]: They didn't indicate one way or the
ot her.

At the end of the testinony, appellant’s attorney argued that
PFC Conneely acted with reckless disregard by omtting from the
affidavit facts relevant to the identification of the suspect:

kay, the eyewitness |.D.’ed [appellant]. But the
eyew t nesses apparently didn’'t see his face because it
was hal f covered and then this, and then t he hood covered
the rest of his head. The eyewi tness didn’t pick hi mout
of two photo arrays. Actually both1.D.’s, eyew tnesses.
That he was standing a distance away from M. Holl and
when he did I.D. him And when you haven’t seen a
person’s face it’'s very difficult to I.D. someone and
that 1.D. by M. Taylor which is the basis of the
probabl e cause, it doesn't rise to the | evel of probable
cause given the rest of the facts that were not put in by
the officers.

Denyi ng appel l ant’s suppression notion, the court reasoned:

The contention by the Defendant in effect is that the
State has to try their case up front, that they ve got to
convi nce a judge beyond a reasonabl e doubt up front that
all theidentifications are valid, that they will be able
to prove the case beyond a reasonable doubt to the
satisfaction of twelve people on a jury. Then they’l

never get a search warrant and that sinply is not the
| aw, never has been. It is not uncommon at all for
peopl e who wore ski masks in robberies to be arrested on
probabl e cause, simlar situations as this or to have
t heir houses searched. It is also not uncomon for
people to be arrested based on vi deotapes which are not
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clear evento juries later on when you try the case right
here in this courtroom or on televisions or anything
el se. You say, well, you know, the person ... that was
robbed or in the video store or the undercover officer
says this is the person right there, | saw it. Most
courts and decisions |’ve ever seen said that’s
suf ficient probabl e cause, eyew t ness, fingering,
identification, whatever you want, is sufficient to get
the ball rolling. It may not later be sufficient to
prove beyond a reasonabl e doubt to that the person [sic]
charged is in fact guilty and nost of the points that
[ def ense counsel] has nade will certainly be presented,
| am sure, when and if the case is tried.

So I'’mnot going to require police officers to also put
in applications for statenent of charges any excul patory
information they may have that ... let’s suppose one of
t hese people identified sonebody else, how do we know
that [the issuing judge] would have said, oh well, if
that’s the case, then obviously |’mnot going to i ssue a
search warrant. If | was a judge and t hey presented t hat
tome, | would say, I'Il tell you what you guys do, |I'm
signing this search warrant but | want you to go get
anot her search warrant for the guy that they did identify
and we’ || search both houses and hopefully we won’t find
the sanme itens in both places but we will find themin
one and that will help prove who it is. Sane way with
fingerprints and other things |ike that. You don’t have
to try your case up front, that’s never been required.
It’s a small towmn. | essentially would say to you this,
if [the issuing judge] was here now and we gave himthe
police report and you said it’s an application that he'd
still issue the warrant. | would. The fact that there’s
these exculpatory things in here doesn’t mean that it’s
an unreasonable search of Mr. Holland’s place to go in
and look for these items, sonme of which | guess they
found. So that’s the reason why the notion to suppress
the itens listed on Exhibit No. 1 is denied.

(Enmphasi s added).

The Warrant Clause of the Fourth Amendnent of the United
States Constitution, applicable to the states through the
Fourteenth Anendnent, Mapp v. Ohio, 367 U S. 643, 655 (1961),
proscri bes the issuance of any warrant “but upon probable cause,
supported by Gath and affirmati on, and particularly describing the

pl ace to be searched and the persons or things to be seized.” U S
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CONST. AMEND. |V. “Article 26 of the Maryland Constitution is in
pari materia W th the fourth anendnent.” Birchead v. State, 317 M.
691, 700 (1989). To be sure, “[a] judicially authorized warrant is
the cornerstone of the Fourth Anendnent. . . .” Wiegmann v. State,
118 Md. App. 317, 347 (1997), arf’d, 350 Md. 585 (1998).

Accordi ngly, absent certain exceptions not applicable here,
t he police nust obtain a search warrant before conducting a search;
that warrant nust be based upon “sufficient probable cause to
justify its issuance as to each person or place naned therein.”
State v. Ward, 350 MJ. 372, 387 (1998) (citation omtted); see
Connelly v. State, 322 M. 719, 726 (1991). Probabl e cause is
defined as a “fair probability that contraband or evidence of a
crime will be found in a particular place.” Illinois v. Gates, 462
U S. 213, 238 (1983); see State v. Lee, 330 Mi. 320, 326 (1993).

“Probabl e cause to support the i ssuance of a warrant invol ves

‘less than certainty of proof, but nore than suspicion or

possibility.”" VYeagy v. State, 63 Ml. App. 1, 11 (1985) (citations
omtted). The totality of the circunmstances is relevant in a
probabl e cause assessnent. Collins v. State, 322 M. 675, 680

(1991); State v. Lemmon, 318 M. 365, 379 (1990). Moreover, both
the Supreme Court and the Court of Appeals have adhered to a
practical, nontechnical approach in analyzing probable cause, and
have | ong recogni zed that conmon sense nust guide a judge who is
asked to i ssue a warrant. See United States v. Ventresca, 380 U. S.

102, 108 (1965); Valdez v. State, 300 Mi. 160, 169 (1984).
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In the sem nal case of IlIlinois v. Gates, supra, 462 U. S. 213,
the Suprenme Court reiterated that “the central teaching of [its]
deci sions bearing on the probabl e-cause standard is that it is a

‘practical, nontechnical conception. Id. at 231 (quoting Brinegar
v. United States, 338 U.S. 160, 176 (1949)). Thus, the issuing
judge is

sinmply [making] a practical, conmon-sense decision

whet her, given all the circunstances set forth in the

affidavit before him includingthe “veracity” and “basis

of know edge” of persons supplying hearsay information,

there is a fair probability that contraband or evi dence

of acrime wll be found in a particular place.
Gates, 462 U.S. at 238,

| n assessing probable cause for the issuance of a warrant, a
reviewing court is ordinarily confined to the avernments contai ned
in the four corners of an affidavit. See Birchead, 317 Ml. at 700;
Wilson v. State, 132 M. App. 510, 533-34 (2000). And, an
affidavit underlying a search warrant is presunptively valid.
Franks, 438 U.S. at 171; Edwards v. State, 350 Md. 433, 450 (1998);
Dashiell v. State, 143 Md. App. 134, 149 (2002)(“facts included in
the application for the search warrant are deened credible,
reliable, and trustworthy”), arfr’d, 374 Ml. 85 (2003); Rosenberg v.
State, 129 M. App. 221, 244 (1999), cert. denied, 358 M. 382
(2000). In Thompson v. State, 139 MI. App. 501, 534 (2001), this
Court reiterated:

Qur standard for review of an issuing judge’s

probabl e cause determnation is that so long as the

i ssuing judge had “a substantial basis for concluding

that a search woul d uncover evidence of wongdoi ng, the

Fourth Amendnent requires no nore.” West v. State, 137
Md. App. 314, 322 ... (2001). W said in west that
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“[r]eviewing courts (at the suppression hearing | evel or

at the appellate |level) do not undertake de novo review

of the magistrate’s probable cause determ nation but,

rather, pay ‘great deference’ to that determ nation”

(quoting TIllinois v. Gates, 462 U S. 213, 236

(1983)).

To effectuate the preference for warrants, great deference is
accorded to the issuing judge' s determ nation. Gates, 462 U. S. at
236; see McDonald v. State, 347 Md. 452, 467 (1997), cert. denied
522 U.S. 1151 (1998); cConnelly, 322 Md. at 727; Birchead, 317 Md.
at 701. But, wholly conclusory statenents in a warrant application
ordinarily will not suffice. See Gates, 462 U S. at 239 (citing
Nathanson v. United States, 290 U. S. 41 (1933) and Aguilar v.
Texas, 378 U.S. 108 (1964)). Moreover, the issuing judge should
not function as a nere “‘rubber stanp for the police.”” Grimm v.
State, 7 M. App. 491, 493 (1969)(quoting Aguilar, 378 U. S. at
112). To the contrary, there are limts “beyond which a nagistrate
may not venture in issuing a warrant”, Gates, 462 U. S. at 239, and

“[dleference to the magistrate . . . is not boundless.” United

States v. Leon, 468 U.S. 897, 914 (1984).

The judge’'s task is “‘to make a practical comoDn-sense
deci si on whet her probabl e cause exists.’” McDonald, 347 Md. at 467
(quoting Birchead, 317 M. at 701). This nmeans that we nust

determine if the judge who issued the search warrant had “a
substanti al basis for concluding that the evidence sought woul d be
di scovered in the place described in the application and its
affidavit.” ©Lee, 330 MI. at 326; see Massachusetts v. Upton, 466

US 727, 728 (1984) (reiterating that “the task of a review ng
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court is not to conduct a de novo determ nati on of probabl e cause,
but only to determni ne whether there is substantial evidence in the
record supporting the nagistrate’s decision to issue a warrant”);
McDonald, 347 Md. at 467; Birchead, 317 Ml. at 701.

As we noted, appellant’s challenge rests on Franks v.
Delaware, 438 U.S. 154 (1978). In that case, the Suprene Court
carved out an exception to the “four corners” review of a warrant
application. It said:

[Where the defendant makes a substantial prelimnary
show ng t hat a false st at enent know ngly and
intentionally, or with reckl ess disregard for the truth,
was i ncluded by the affiant in the warrant affidavit, and
if the allegedly false statenment is necessary to the
finding of probabl e cause, the Fourth Arendnment requires
that a hearing be held at the defendant’s request. In
the event that at that hearing the allegation of perjury
or reckl ess disregard is established by the def endant by
a preponderance of the evidence, and, wth the
affidavit’s false material set to one side, the
affidavit’s remaining content is insufficient to
establish probable cause, the search warrant nust be
voi ded and the fruits of the search excluded to the sane
extent as if probable cause was |acking on the fact of
the affidavit.

Franks, 438 U.S. at 155-56. Franks applies to om ssions as well as
m sst at enent s. Wilson v. State, 87 M. App. 659, 667, cert.
denied, 324 Md. 325 (1991); veagy, 63 MI. App. at 8.

| N McDonald v. State, supra, 347 Ml. at 471-72 n. 11, the Court
of Appeals elucidated the process that attends a Franks heari ng.
It expl ai ned:

In fact, Franks v. Delaware Set out a procedure,

requiring a detailed proffer fromthe defense before the

defendant is even entitled to a hearing to go behind the

four corners of the warrant. Under Franks, when a

def endant makes a substantial prelimnary show ng that
the affiant intentionally or recklessly included false
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statenents in the supporting affidavit for a search

warrant, and that the affidavit wthout the false

statement is insufficient to support a finding of

probabl e cause, the defendant is then entitled to a

hearing on the matter. The burden is on the defendant to

establ i sh knowi ng or reckless falsity by a preponderance

of the evidence before the evidence will be suppressed.

Negl i gence or innocent mnmistake resulting in false

statenents in the affidavit is not sufficient to

establish the defendant’s burden. Id. at 171-72, 98

S.Ct. at 2684-85....

More recently, Judge Mylan, witing for this Court in
Fitzgerald v. State, Ml. App. __, No. 2030, 2002 Term slip
op. at 29-30 (fil ed Decenber 9, 2003), reiterated that Maryl and has
steadfastly adhered to the “four corners” doctrine. Id. at 30.
Theref ore, under Franks, a defendant nust nake “a threshol d show ng
that a governnental affiant has perjured hinself on a material
matter....” 1Id. at 29. And, unless that threshold showi ng is net,
“there will be no witnesses called.” Id.

Accordingly, to challenge a nmisstatenment or an omi ssion in an
affidavit based on Franks, the accused nust nake a substantial
“prelimnary showi ng,” by a preponderance of evidence, that the
al | eged omi ssion was nmade intentionally or with reckl ess disregard
for accuracy. A showi ng of negligent or innocent m stakes will not
suffice. Connelly v. State, 322 Md. 719, 727 (1991); Yveagy, 63 M.
App. at 8. Rat her, the om ssions or misstatenments nust be
mat eri al . As the Yeagy Court said, “‘[a] magistrate cannot
adequately determ ne the existence of probable cause with the
requisite judicial neutrality and independence if the police

provide himor her with a false, msleading, or partial statenment

of the relevant facts ... but we will not invalidate a search
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warrant unl ess the om ssions were material.’” Yeagy, 63 Ml. App
at 8 (citation omtted).

Only when this threshold burden is nmet by the defendant does
the court conduct an evidentiary taint hearing. It nust determ ne
whet her probabl e cause woul d exi st based on the affidavit if the
information inproperly included were excised or, conversely,
whet her probable cause remains if the omtted information were

deened i ncluded. |f probabl e cause woul d no | onger exist, then the

search warrant will be invalidated and the evidence obtained
pursuant to the warrant will be suppressed. Franks, 438 U.S. at
156.

In this case, the notion court proceeded to the taint hearing.
Accordi ngly, appellant obtained the relief contenplated by Franks
he was not confined to the four corners of the affidavit in arguing
that the affidavit did not establish probable cause. Upon hearing
the evidence, the trial court disagreed that the affiants nade
deliberate or reckless material omssions in the affidavit.
Moreover, and significantly, even if the disputed information had
been included, the court was of the view that there was probable
cause to issue the search warrant. W agree.

Al t hough the affiants omtted information that certainly was
relevant at trial, and the affiants could have been nore
forthcomng inregard to their affidavit, the court was entitled to
conclude that the affiants did not purposefully act to m slead the
I ssuing judge, nor did they act wwth reckless disregard in omtting

the information from the affidavit. Conneely testified that he

42



merely included i nformati on he believed to be relevant to a finding
of probabl e cause for the search warrant, but did not deliberately
omt danmaging information in the affidavit. Mre inportant, even
i f the disputed information had been included, the court was quite
satisfied that the affidavit woul d have est abl i shed probabl e cause.
We perceive no error in regard to that finding.

JUDGMENT OF THE CIRCUIT COURT FOR
CAROLINE COUNTY REVERSED AS TO THE
BURGLARY CONVICTION BUT AFFIRMED IN ALL
OTHER RESPECTS. COSTS TO BE PAID ONE
HALF BY APPELLANT AND ONE HALF BY
CAROLINE COUNTY.
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