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The appel |l ee, Mary Beth Rei necker, Esqg., sued the appellant,
Daniel Slick, inthe Grcuit Court for St. Mary's County for breach
of contract. The case was tried by the judge, sitting without a
jury. The alleged contract was one involving the |egal

representation of the appellant by the appellee in a notor vehicle

tort case.
A Contract Implied in Law,
But No Contract Implied in Fact
There was no witten contract between the parties. The

appel l ee attenpted to prove that there was a contract inplied in
fact. The court found that there was not. It did find in the
alternative, however, that there was a contract inpliedinlaw On
the basis of it, it nade an award of $13,000 to the appellee. This
appeal is fromthat award.

The evidence fully supports the court's findings that 1) there
was between Daniel Slick and Mary Beth Reinecker no contract for
prof essi onal | egal services, either express or inplied in fact; but
2) there was between them an exchange of services that anounted to
a contract inplied in | aw.

A Contract Implied In Fact

The two terns, although they resenble each other
linguistically in that each contains the word "contract,"” are
dianmetrically different in ternms of the legal relationships they
denote. A contract inplied in fact is actually a contract. As

Judge Sal non explained for this Court in Mgavero v. Silverstein,

142 Mi. App. 259, 275, 790 A 2d 43 (2002):
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An inplied-in-fact contract is a "true contract” and
"means that the parties had a contract that can be seen
in their conduct rather than in an explicit set of
wor ds. " I nplied-in-fact contracts are "dependent on
nmut ual agreenent or consent, and on the intention of the
parties; and a neeting of the mnds is required.”

In Mbgavero v. Silverstein, 142 M. App. at 277, we quoted

approval fromEaton v. Engel cke Manufacturing, Inc., 37 Wash.

677, 681 P.2d 1312, 1314 (1984):

A true inplied contract, or contract inplied in fact,
does not describe aleqgal relationshipwhichdiffers from
an express contract: only the node of proof is different.

(Enphasi s supplied).

Vol. 1, WIlliston on Contracts, 8§ 1.5, pp. 20-21, by Richard

A. Lord (1990), also described an inplied-in-fact contract.

The term inplied or inferred contract, also
sonetines called an inplied in fact contract, refers to
that class of obligations which arises from nutual
agreenent and intent to prom se, when the agreenment and
prom se have sinply not been expressed in words. Despite
the fact that no words of prom se or agreenment have been
used, such transactions are neverthel ess true contracts,
and nmay properly be called inferred contracts or
contracts inplied in fact.

(Enmphasi s supplied).

In Mass Transit Administration v. Granite Construction Co.,

57

M. App. 766, 774, 471 A .2d 1121 (1984), Judge Bl oom defined the

term

The term[inplied in fact contract] only neans that
the parties had a contract that can be seen in their
conduct rather than in an explicit set of words. In
other words, the [inplied in fact] contract is proved by
circunstantial evidence.

(Enphasi s supplied).



-3-
In Caroline County v. Dashiell, 358 Md. 83, 94, 747 A.2d 600

(2000), Judge Cathell wote to a simlar effect for the Court of

Appeal s.

An express contract has been defined as "an actual
agreenent of the parties, the terns of which are openly
uttered or declared at the time of nmmking it, being
stated in distinct and explicit |anguage, either orally
or in witing." "An inplied contract is an agreenent
which legitimately can be inferred fromintention of the
parties as evidenced by the circunstances and 'the
ordinary course of dealing and the common under st andi ng
of men.'" [S]ee Klebe v. United States, 263 U S. 188,
192, 44 S. . 58, 59, 68 L. Ed. 244 (1923) ("A contract
inpliedinfact is oneinferred fromthe circunstances or
acts of the parties; but an express contract speaks for
itself and | eaves no place for inplications.").

(Enmphasi s supplied). So much for a contract inplied in fact.
A Contract Implied in Law
By sharp contrast, what is confusingly called a contract

inplied inlawis actually no contract at all. In Mass Transit v.

Ganite, 57 Md. App. at 775, Judge Bloom laid out the dianetric
di fference between the two concepts.

A quasi-contract or inpliedinlawcontract, on the
ot her hand, involves no assent between the parties, no

"neeting of the mnds." Instead the law inplies a
prom se on the part of the defendant to pay a particul ar
"debt." Thus, "[t]he inplied in law contract is indeed
no contract at all, it is sinply a rule of law that

requires restitution to the plaintiff of something that
canme i nto defendant's hands but belongs to the plaintiff
in sone sense." It is from quasi-contract that "the
comon counts in general assunpsit canme i nto use, notably
the counts for noney had and recei ved, for goods sold and
delivered (gquantumval ebat), and for work and | abor done
(quantum neruit)." Al t hough quasi contract is often
described as "equitable”™ and indeed recovery in
restitution is based wupon notions of justice and
fairness, "this refers merely to the way in which a case
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shoul d be approached, since it is clear that the action
is at law and the relief given is a sinple noney
j udgnment . "

(Enmphasi s supplied).

In Caroline County v. Dashiell, 358 Md. at 94-95, the Court of

Appeal s al so took note of the difference.

Finally, significant to our analysis is the definition of
a quasi-contract. Black's LawDictionary, [6th ed. 1990]
at 324 defines it as a

[I]egal fiction invented by comon | aw courts
to permt recovery by contractual renedy in
cases where, in fact, there is no contract,
but where circunstances are such that justice
warrants a recovery as though there had been a
prom se. It is not based on intention or
consent of the parties, but is founded on
consi derations of justice and equity, and on
[the] doctrine of unjust enrichnent. It is
not in fact a contract, but an obligation
which the law creates in absence of any
agreenent, when and because the acts of the
parties or others have placed in the
possession of one person nobney, or its
equi val ent, under such circunstances that in
equity and good conscience he ought not to
retain it.

(Enphasi s supplied).
In Dashiell, 358 MI. at 95 n. 6, Judge Cathell juxtaposed the
two | egal relationships.

Hi storically, there were tw types of inplied
contracts: contract inplied by fact and contract inplied
by 'aw. They have distinct nmeanings. An inplied by fact
contract is "inferred fromconduct of parties and ari ses
where plaintiff, wthout being requested to do so,
renders services under circunstances indicating that he
expects to be paid therefor, and defendant, know ng such
circunstances, avails hinmself of benefit of those
services." A contract inplied by law is now what
commonly is called gquasi-contract.




(Enmphasi s supplied).

The Restatenment (Second) of Contracts, 8§ 4 (1981), also

descri bes the quasi-contract or inplied-in-law contract.

Quasi -contracts have often been called inplied contracts
or contracts inplied in law but, unlike true contracts,
guasi -contracts are not based on the apparent intention
of the parties to undertake the performances i n question,
nor are they prom ses. They are obligations created by
| aw for reasons of justice.

(Enmphasi s supplied).

It may seem incongruously Owellian to the nodern mnd to
refer to sonething that is truly not a contract at all as a
"contract inplied in law" Wy not describe the | egal obligation
interns of what it is, rather than as sonething it enphatically is

not? 1 Dobbs Law of Renedies (2d ed. 1993), § 4.2(1), p. 571, has

expl ained why, historically, it was necessary to resort to the
[inguistic fiction in order to make a desired renedy avail abl e.

The nore significant stream of restitution derived
fromthe wit of assunpsit.

Assunpsit was the common | aw formof action by which
contract clains were redressed. Sonetinmes the contract
woul d be express, sonetinmes inplied by the parties’
actions, but in either event a genuine contract.
However, the assunpsit action also cane to be used when
the parties had no contract at all, so long as the
plaintiff could convince the court that he ought to
recover sonething from the defendant as a matter of
justice or good conscience.

The connection to assunpsit is obscure to nodern
m nds. The commpbn | aw forced the plaintiff to sue under
one of a limted nunmber of forns of action or wits
Assunpsit was a good choice, but to make it work it was
necessary for judges to relate the claimto sone kind of
contract, prom se or undertaking. The common |aw judges
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were up to the task. They sinply said that, although the
def endant had pronmised nothing, if justice called for
relief, then the lawwould inply a prom se and then hold
himliable on that inplied prom se.

Courts explained liability in assunpsit by saying
that the defendant was liable on an inplied contract.
Because the term "inplied contract” m ght be confused
with the idea of an inplied in fact contract, judges
sonmetines use theterm"inpliedinlawcontract”" instead,
tacitly recogni zing that this kind of claimhad nothing

to do with a genuine contract. Anot her term for the
inplied in Jlaw contract 1is quasi-contract. So
restitutionary clainms of the kind involved in the second
stream is still often referred to as clains for
assunpsit, or clains based on inplied in |aw or quasi -
contracts.

(Enmphasis supplied). The fiction has served its purpose, but it
does require us to keep our wits about us when tal ki ng Newspeak.
When dealing with a "contract” that is not a contract, steer

nmeticul ously clear of contract |aw

The Evidentiary Background

When we reach the issue of conputing the appropriate renedy,
we shall return to the casel aw bearing on contracts inpliedin |aw.
For the nonent, we shall turn to the evidence supporting the
court's findings as to the nature of the relationship between
Daniel Slick and Mary Beth Reinecker in this case. On July 30,
1999, Slick was injured in an autonobile accident. There was no
gquestion but that the liability rested exclusively on the other
notorist, who was uninsured. Initially, Slick filed his PIP

(personal injury protection) claimwith the Mryland Autonobile
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| nsurance Fund (MAIF) and received the maxi num al | owabl e recovery
fromit of $20, 000.

Ms. Rei necker was a nei ghbor and a social friend of Slick and
his famly. She is an attorney and, at the tine of Slick's
acci dent, had been doi ng personal injury work in Maryland and the
District of Columbia for about three years. Although there was
sone brief and informal conversation between Slick and M.
Rei necker about his initial filing of his PIP claimwi th MAIF, M.
Rei necker agrees that Slick acted on his own behal f in pursuing his
initial claimagainst MAIF. In her trial testinony, she recounted
her know edge of what Slick had done vis-a-vis MAIF.

Q And what ultimtely happened to the liability
cl ai nf?

A As to MAIF?
Q Yes, as to MNAlF.

A He had the discussions with MAIF and he
resolved the matter.

Q And t hat was resol ved by?
A By M. Slick, Dan.

Q kay. And what was the--how was it resolved?

A | believe he neqgotiated with them and he
received their policy limts.

(Enphasi s supplied).
Once having resolved his claimagainst MAIF, Slick undertook
to pursue his Underinsured Mtorist claimagainst his ow carrier,

State Farm I nsurance Conpany. The policy limt was $100, 000 m nus
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t he amount recovered from MAIF for a remaining policy limt of
$80, 000. It was with respect to Slick's ultimte recovery of
$80,000 from State Farm that the present controversy arose. The
issue is that of what role, if any, M. Reinecker played in

obt ai ning that $80, 000 recovery.

From July 30, 1999
Through Late July or Early August, 2000

The nost confusing aspect of this case stens from the fact
that Ms. Rei necker seizes every evidentiary factoid bearing on what
she may have done for Slick or even said to Slick from the
occurrence of the accident on July 30, 1999, and the offer by State
Farm of $80, 000 on Cctober 10, 2001, and tosses theminto a single
evidentiary pot, which she then stirs vigorously.

The problem is that each evidentiary fragnent needs to be
sorted out and placed into one of two very distinct receptacles.
One category is for those things that occurred while Ms. Rei necker
was still Slick's neighbor, essentially through the m d-sumer of
2000. The second category is for those events that happened after
Ms. Rei necker 1) noved away to New Jersey in June or July of 2000
and 2) then, several weeks later, had a tel ephone comrunication
with Slick, which she places as having occurred in late July or
early August.

The critical distinction between the two tine periods is that
not hing that happened prior to that |ate-sumer telephone call

either 1) is dispositive on the nature of the relationship between
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Slick and Ms. Reinecker after the telephone call or 2) has any
bearing on the renedy, if any, to which M. Reinecker mght be
entitled for services rendered after that call.
Ms. Rei necker does not all ege that she represented Slick prior
to that m d-summer tel ephone call

Q Okay. Now, exactly, can you give nme an exact
date when your representation of M. Slick began?

A The exact date, no, | cannot. Al | can tel
you i s the exact phone call.

Q Ckay. Can you give ne a nonth?

| believe it was in late July.

Q Late July of what year?

A O 2000.

Q July of 20007

A Two t housand, after | noved.

(Enmphasi s supplied).

Everyt hing that happened prior to that time constituted only
the gratuitous advice of a friend and nei ghbor. M. Reinecker's
suggestion to Slick was that he did not actually need a | awyer and
that she could "wal k him through the whole process”™ so that he
could, in effect, handle his claimhinself.

Q You advised M. Slick at the tinme of the--
shortly after the accident, to actually not retain an

att or ney.
A Absol ut el v.

Q In fact, you told himthat you would walk him
t hr ough the whol e process.
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A | told himl would. Dan was a nei ghbor whose
famly was going through hard tines. They had
potentially serious injuries. | told himl would take
care of him | would help himthrough it free, no big
deal. We were friends.

Q And he hel ped you al so, correct?

A Yes, he hel ped ny famly, yes, when we needed
it, yes, as we helped his famly when he needed it.

Q In fact, he did work for you also, isn't that
correct?

A He helped do sone electrical work and ny
husband, | think, hel ped hi mdo sonet hing on his deck one
day.

Q But he did do work for you?

A Yes. And that is why | nean | didn't think of
it tit for tat. This was sonething that | thought |

could help himwth.
(Enmphasi s supplied).

It was during that first year that Slick made contact with
MAIF and that MAIF tendered him its policy limts of $20,000.
Al though the actual delivery of the check was delayed by sone
weeks, pending the adjustnent of a nedical lien held by Health Care
Recoveries, all negotiations with MAIF had been concl uded by the
| at e spring of 2000. |ndeed, Ms. Rei necker acknow edged that Slick
had handled his case with MAIF directly, "He had the discussions
wth MAIF and he resolved the matter." As to what that resol ution
consi sted of, she stated, "I believe he negotiated with themand he

received their policy limts."
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It is also clear that it was during that first year that Slick
hinmself wote to State Farm directly to put it on notice of "a
possi bl e underi nsured notorist (UM claim" On the very day after
t he accident, he spoke with his State Farm agent and got the nane
of Panela | zquierdo, the ultimate cl ai ns processor. Wthin several
days, Slick and Ms. lzquierdo were in person-to-person telephone
contact. On Decenber 8, 1999, Slick sent her formal notice of his
possi ble U Mclaim

Dear Pam

As you are aware, | was involved in an autonobile
accident on the above referenced date. Please consider

this letter as notice of a possible underinsured notori st
(UM claim

Pl ease continue to direct all future contacts with
nme, as | intend to handle this nmatter w thout retaining
an attorney. Addi tionally, please confirm receipt of
this correspondence in witing.

If you have any questions, comrents or concerns
regarding this matter, please do not hesitate to contact
nme.
Very truly yours,
/sl
Dan
(Enmphasi s supplied).
Actually, Slick had already received a claim nunber and a
letter from Cherrie Hawkins, a clains processor who at tines

assisted Panela |zquierdo in processing the PIP portion of his

claim M. Hawkins gave himdetail ed descriptions of the various
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medi cal bills and expenses and proofs of |oss of inconme that he
woul d have to submt. There was an extensive file of exchanged
correspondence and FAX nessages between Slick and both Cherrie
Hawki ns and Panel a | zqui erdo during Septenber, Cctober, Novenber,
and early Decenber of 1999.
On Decenber 14, 1999, Slick received formal acknow edgnent of
his possible UMclaim
Re: C aim Nunber: 20-5139-693
Date of Loss: July 30, 1999
| nsur ed: Daniel G Slick

Dear M. Slick:

This is to acknow edge your |l etter dated Decenber 8, 1999
whi ch stated that you may have a possible U Mclaim

Pl ease forward al |l future correspondence to ny attention.
Si ncerely,

Pam de Jesus [l ater |zquierdo]
Seni or Claim Representative

It was still during the gratuitous phase of M. Reinecker's
assistance to Slick that she herself first contacted State Farmon
May 25, 2000. Significantly, she referred to her role not as one
in which she was representing Slick but as one in which she was
"assisting M. Slick in the handling of his claim"”

Pl ease be advised that | amassisting M. Slick in

the handling of his claim As you nay be aware, MAIF has

offered their policy limts with regardto the liability

cl ai m against their insured, M. Brian Mayle. At this

time | am requesting that you waive subrogation in

accordance with § 19-511 of the I nsurance Article of the
Annot at ed Code of Maryl and.
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(Enphasi s supplied). The subject matter of the letter was the
wai vi ng of subrogation by State Farmso that Slick could finalize
his MAIF claim

It is clear that by the late sumer of 2000, all of Slick's
cl ai ms agai nst MAI F had been successfully concluded and that State
Farmwas fully apprised of his immnent U Mclaimagainst it. He
was already in extensive conmmunication with two of its clains
representatives. What ever informal and gratuitous advice Ms.
Rei necker nmay have given to Slick during this initial period,
not hi ng that occurred through the |late sumer of 2000 coul d serve
as the basis for any clai mby her for conpensation for professiona
servi ces rendered.

A Changed Interpersonal Relationship

The nature of the rel ationship between Slick and Ms. Rei necker
changed dramatically, however, during the summer of 2000. Ms.
Rei necker's marriage broke up. The cl osest aspect of the pre-
breakup social relationship had actually been the friendship
between Slick and Ms. Rei necker's ex-husband. [In June or July of
that year, M. Reinecker's husband left her with tw young
children. Ms. Reinecker consequently |left Mryland and noved to
New Jer sey.

Sone weeks after the nove, Ms. Reinecker, through her nother
in Philadel phia, received a letter from State Farm concerning

Slick's case. It was in the course of the tel ephone call in which
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she passed that communication on to Slick that the nature of the
relationship between the two of them changed. On direct
exam nation, she described that phone call.

Q And when you say you had a di scussion with Dan
about the status of his case, what was the nature of that
di scussion? This is after you noved out of state?

A This was after | noved out of State. Actually,
his wife was on first, and then Dan got on the phone. |
vividly remenber sitting in the dining room Hs wfe
said, first, she realized the circunmstances had changed.
They wanted to hire ne and that they would pay nme. Dan
gets on the phone subsequently and reiterates the sanme
t hi ng, that they needed ny services and they wanted ne to
continue on. | had no interest. | had nmy own problens
to deal with at the tine.

(Enmphasi s supplied). On  cross-exam nation, MVs. Rei necker
el aborated on that change in the relationship.
But that all changed?

When | noved.

O » O

kay. And why did that change?

A | left Maryland with a two nonth ol d baby and
a four year old. MW marriage was over. | didn't care.
| had no tine for anything. | didn't want to be involved
in anything. | stopped. | had ny own problens, ny own
famly to worry about. It was a phone call, which | did
not initiate the conversation. It was Dan and his wife
said--1 amsorry--first tine | talked to them since the
separation, "I am sorry | know things have changed, we
will pay you. W want you to work with this. W want
you to handle this for us." They started the
conver sati on. At that point in tine, sure, if | was
getting paid--1 wasn't, at that tinme, to do free work.
| had a ot on ny plate then.

Q You had a--had a |lot on your plate then?

A | had a ot on ny own personal plate, yes.
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But you weren't working at the tine?

No, but ny marri age was over, | had a two nonth

ol d baby, | was | ooking for

(Enphasi s supplied).

Slick's

t el ephone call in which he all

pr of essi onal

Q

[ S he descri bed a phone call

ajob. | had a part tinme job
that came to an end. | was trying to purchase a house.
| was living with nmy sister. | had a |ot goi

ng on.

testimony, on the other hand, was that such a

egedly requested Ms. Reinecker's

servi ces never took place.

in July of 2000

where she states that vyou

called her in, |

guess, New

Jersey or Pennsyl vani a, and requested that she represent

YOU.

Did that phone call

t ake pl ace?

your

A
Q

No.

D d you, once you were injured, did you handl e
MAI F claimyoursel f?

A
Q
A
Q

A

Primarily, yes.

And did you obt ai

n _all your nedical

records?

Yes. Yes, | did.

Did you wite your demand |letter?

Yes.

(Enphasi s supplied).

On cross-examn nati on,

ti me under

any i npression that

Slick stated that

Ms. Rei necker was

he was never at any

seeki ng paynent

for her services and that the only tinme the subject of noney cane

up was when he and his wife offered a gift of

$5,000 to Ms.

Rei necker on Cctober 23, 2001, after State Farmhad finally settled

the claim
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Q And you understood at that point in 1999 that
she was not seeki ng any paynent fromyou for handling the
MAIF claimor the PIP claim is that right?

A | was under the i npression the whole tine that
she was not seeking any paynents of any kind at any
poi nt .

Q | am just tal king about Cctober of '99, when

you were tal king about the gift?
A Yes.
Q Okay. At sone point did you offer to pay her?

A W offered her a gift of $5,000. | believe it
was on the 23rd of Cctober, 2001.

(Enphasi s supplied).
The Trial Judge's Rulings

Ms. Rei necker clainmed that, with respect to her representation
of Slick followi ng her nove to New Jersey, she had an express oral
contract with Slick for a contingency fee of between 30%and 40% of
the gross amount of the ultimte recovery, either by way of
settlenent or trial. The trial judge ruled that not only was there
no express contract, but that there was not even a contract inplied
in fact.

In this case, the plaintiff contends that, although
a witten contract setting forth services and a
conti ngency fee was not executed, a contract inplied-in-
fact exists between the plaintiff and the defendant. A
contract inplied-in-fact is a "true contract” and "means
that the parties had a contract that can be seen in their
conduct rather than in an explicit set of words." Mass
Transit Admnistration v. Ganite Construction Co., 57
Ml. App. 766, 774, 471 A 2d 1121 (1984). A contract
inplied-in-fact relies on a "nutual agreenment or consent,
and on the intention of the parties; and a neeting of the
mnds is required." 17 C. J.S. Contracts 8§ 6(b) at 422.
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In the case at hand, it is difficult to ascertain if
there was a neeting of the mnds between the parties as
to the essential elenments of the agreenent. The
plaintiff asserts that she was hired to handle the UM
clai mthat the defendant was maki ng due to an autonobile
accident. Plaintiff further clains that the defendant
agreed to pay her for her services and that the paynent
was understood to be a 30-40% conti ngency fee. On the
ot her hand, the defendant states that the plaintiff
vol unteered her services and that there was no agreed
upon fee. Even if the Court were to assune that the
plaintiff was correct in contending that there was an
express agreenent, it would be difficult to infer what
the parties intended that agreenent to specifically
cover. Even after the all eged agreenent was nmade, both
parties continued to actively participate in and foll ow
up on the UMclaim This fact makes it very difficult
for the Court to infer that the parties had a neeting of
the minds as to what specific services were going to be
rendered in return for what specific fee. Therefore, the
Court finds that a contract inplied-in-fact did not exist
between the parties.

(Enphasis supplied). W affirmthat ruling.

The court ruled in the alternative, however, that there was a
contract inplied in law. Reserving conmment for the nonent as to
whi ch prof essional services were enconpassed within that contract
inplied inlaw, we hold that the evidence was | egally sufficient to
support aruling that there was a contract inplied in law at |east
with respect to those services that were rendered after the |ate
sumer of 2000, and that M. Reinecker was no |onger providing
advi ce free of charge.

In the alternative, the plaintiff argues that a

contract inplied-in-law existed between the parties. A

contract inplied-in-lawdiffers froma contract inplied-

in-fact because it requires no neeting of the mnds. A

contract inplied-in-lawis not really a contract at all,

"it is sinply arule of lawthat requires restitutionto
the plaintiff of sonething that cane into the defendant's
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hands but belongs to the plaintiff in sonme sense.”
Mogavero v. Silverstein, 142 M. App. 259 (2000).

In this case, it is clear that the Plaintiff did
offer sonme services to the Defendant and that the
plaintiff did assist the defendant throughout the

i Nsurance process. Furthernore, it is clear that the
def endant either accepted or acquiesced in the services
and assistance given by the plaintiff. ... The Court

finds that the knowl edge and experience of the plaintiff
wer e both things that belonged to the plaintiff but that
cane into the hands of the defendant. Therefore, the
Court finds that a contract inplied-in-law does exist.

(Enmphasi s supplied).
Computing the Amount of Recovery

At this point in our review, we are in full accord with the
trial judge in his findings 1) that there was no inplied-in-fact
contract but 2) that there was an inplied-in-law contract between
Slick and Ms. Rei necker. W part conpany, however, with respect to
t he reckoni ng of the recovery.

The first limtation on that recovery we have already
di scussed, at least indirectly. It is that the only professiona
services that nmay be taken into account for recovery purposes are
those that were rendered between 1) late July or early August of
2000 (for linguistic convenience, we wll call it August 1, 2000)
and 2) Cctober 10, 2001, when State Farm offered to pay Slick
$80,000. After finding that there was a contract inplied in |aw,
the trial court then catalogued a nunber of services that it
bel i eved were conpensabl e under that theory of recovery.

The plaintiff provided to the def endant know edge of the
procedure and law involved in naking a UM claim
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Specifically, the plaintiff advised the defendant howto

preserve the U Mcl ai mwhen the MAIF cl ai mwas finalized,

she advi sed the defendant to obtain a pernmanency rating,

she provi ded the defendant with copies of demand |letters

to mmc, she assisted in negotiating the claim and

expl ained to the defendant about the statutory anount

that can be deducted from a subrogation claim

W note, however, that a nmajor part of that assistance was
rendered before August 1, 2000, during the tinme in which M.
Rei necker was still assisting her neighbor on a purely gratuitous
basis and before that tinme when, she clainmed, a professional
relationship was created. It could not, therefore, serve as the
basis for a proper recovery.

Another Iimtation on the cal culation of the recovery is that
it my not be conputed on the basis of a contingent fee in a case
where the theory of recovery is that of a contract inplied in |aw
A contingent fee is a contractual arrangenent and is not based
either on the actual ad hoc value of the services rendered in a
particul ar case or on the actual ad hoc settlenent accruing to the
client in a particul ar case.

Al t hough Ms. Reinecker clainmed that she had a contingent fee
arrangenment with Slick and was entitled to $33,333. 33 as "an anount
equal to her customary rate of one-third contingency fee" of the
total $100, 000 recovery ($20,000 fromMAIF plus $80,000 from State

Farm), the trial judge found that there was no such contractua

relationship and the evidence, we have held, supported that
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finding. A contract inplied in law, by contrast, is sinply not a
contract at all.

| ndeed, even in the case of an actual contract, Maryland Rul e
of Professional Conduct 1.5(c) prohibits the use of a contingent
fee arrangenent except in cases of an express contract and where
the terms of the fee arrangenent are detailed and set out in
writing.

A fee may be contingent on the outcone of the matter for
which the service is rendered, except in a matter in
whi ch a contingent fee is prohibited by paragraph (d) or
other | aw. The terms of a contingent fee agreement shall
be communicated to the client in writing. The
comuni cation shall state the method by which the fee is
t o be determ ned, including the percentage or percentages
that shall accrue to the lawer in the event of
settlenment, trial or appeal, Ilitigation and other
expenses to be deducted from the recovery, and whet her
such expenses are to be deducted before or after the
contingent fee is calculated. Upon conclusion of a
contingent fee nmatter, the |awer shall provide the
client with a witten statenent stating the outcone of
the matter, and, if there is a recovery, showing the
remttance to the <client and the nethod of its
det erm nati on.

(Enphasi s supplied). See also Attorney Gievance Conmi Ssion V.

Bri scoe, 357 Mi. 554, 565, 745 A 2d 1037 (2000).

Because a contingent fee arrangenent is generally sonething
established by contract and not by proof of any particularized
value in a specific case, it may not be used as a neasure of
recovery in a case involving a contract inplied in | aw, because a
contract inplied inlawis not a contract. It is an inappropriate

measur e, whet her applyi ng 100%of an ordi nary conti ngent fee or, as
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in this case, 50% of an ordinary contingent fee. The court
however, clearly cal cul ated the award to Ms. Rei necker on the basis
of one-half of a customary contingent fee.

[ T]he Court finds that the defendant gai ned $13, 000 worth
of know edge and services of the plaintiff. This anmpunt
is based on the fact that the def endant gai ned about one
half of the services that an attorney would nornmlly
provide to aclient. |f the defendant had gai ned all of
the services an attorney would nornmally gi ve, he woul d be
required to pay restitution in the anount of those
services, which would normally be 30-40% Since the
def endant only gai ned about one half of the services, he
is only required to pay one half of the normal cost of
t hose servi ces.

(Enmphasi s supplied). This, we hold, the court was not permtted to
do in a case such as this, based only on an inplied-in-Ilaw
contract. If 100% of a contractual fee arrangenent is an
| nappropriate neasure of damages in cases not involving such a
hypot heti cal contract, so too is the use of any given fraction of
such a contractual fee arrangenent. |In whole or in part, the use

of a customary contingent fee as the multiplicand is not pernmtted.

The Measure of the Recovery
For an Implied-in-Law Contract

In Mass Transit v. Ganite Construction, 57 Ml. App. at 774,

Judge Bl oomexpl ained that the "restitutionary renedi es" are based
on the theory of unjust enrichnent and that the chief of these
renedies, at law, is the contract inplied in | aw
At law, the chief restitutionary renedy is quasi-
contract. That is the renedy with which we are now

concerned. Quasi-contract, as has often been said, is
not really a contract at all. It is, rather, an "inplied
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inlaw' contract, distinguishable froman inpliedin fact
contract which is a true contract.

Quoting from Dobbs, Handbook on the Law of Renedies (1973),

8 4.1, we pointed out, 57 Ml. App. at 775, that the neasure of
recovery in such a case is the "gain to the defendant."

It should al so be renenbered that a noney judgnent
recovered by virtue of quasi-contract is a renmedy to
prevent against the unjust enrichment of the defendant.
Thus, the neasure of the recovery is the gain to the
defendant, not the loss by the plaintiff.

The restitution claim stands in flat
contrast to the damages action in this

respect. The damages recovery is to
conpensate the plaintiff, and it pays him
t heoretically, for hi s | osses. The

restitution claim on the other hand, is not
aimed at conpensating the plaintiff, but at
forcing the defendant to disgorge benefits
that it would be unjust for himto keep.

(Enphasi s supplied).

In Mbgavero v. Silverstein, 142 Ml. App. at 274, a critical

i ssue was the proper neasure of recovery in a case of a contract
inmplied in | aw

Appel I ant al |l eges that the | ower court erred when it
granted summary judgnent as to Count Il, in which
appel l ant sought quantum neruit recovery. In this
regard, the guestion that separates the parties concerns
proof of damages.

(Enmphasi s supplied).

The defendants in Mgavero contended that the plaintiff was
required to prove an actual gain enjoyed by the defendant,
sonmet hing which the plaintiff had not proved. The plaintiff, on

t he ot her hand, contended that it was enough for himto prove the
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reasonabl e val ue of the services he perforned, sonething which he
arguably had proved.

Appel | ees nai ntai ned, and the notions court agreed,
that plaintiff was required to prove the value to the
def endants of the services rendered by M. Mgavero. On
the other hand, appellant contends that the measure of
damages i s the reasonabl e val ue of the services rendered
by him The neasure of danmges is here of critical
i nportance because appellant failed to denonstrate that
he coul d produce any evidence as to the reasonabl e val ue
to appellees of the services he perforned. On the other
hand, M. Mogavero, at |east arguably, did produce
evi dence as to the reasonabl e val ue of his services.

142 Md. App. at 274 (enphasis supplied).
Judge Salnon began this Court's analysis in Mqgavero by

poi nting out that there is a quantumneruit recovery permtted in

cases of both inplied-in-fact contracts and inplied-in-|aw

contracts but that the two fornms of quantum neruit recovery are

separate and distinct.

The Latin term quantum neruit means "as nuch as
deserved. "

Quantum neruit refers to either an inplied-in-fact
contractual duty or aninpliedin|aw(quasi-contractual)
duty requiring conpensation for services rendered. The
di stinction between these two forns of quantumneruit is
inportant, as the two clains require distinct renedies.

142 Md. App. at 274-75 (enphasis supplied).

Judge Sal nmon nmade it very clear that in a case involving a
contract inplied in |law, the proper neasure of a recovery is not
the fair value of the plaintiff's services but the actual gain to

t he def endant.
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The neasure of recovery in quasi-contract (inplied
inlaw) cases is based upon restitution. Restitution, in
turn, is referred to as an action for unjust enrichnent.

[ T] he cl assi ¢ neasur enent of unjust enrichnent danages i s
the "gain to the defendant, not the loss by the
plaintiff."

Recovery on a contract inplied in fact, on the other
hand, is based on the anpunt that the parties i ntended as
the contract price or, if that anobunt is unexpressed, the
fair market value of the plaintiff's services.

142 Md. App. at 276 (enphasis supplied).

O particular pertinence to this case is Judge Salnon's
observation in Mugavero that <clains to recovery based on
contingency fees are clainms for a renedy for an inplied-in-fact
contract, not for an inplied-in-law contract.

A category of quantum neruit cases relied upon by
appellant is that of clainms brought by attorneys for
conpensati on under a contingency-fee contract where the
client, wthout good cause, revokes the contract.
Al t hough no Maryl and case has explicitly discussed the
i ssue, attorneys discharged w thout cause who have
entered into contingency-fee agreenents are entitled to
recovery based on contracts inplied in fact, inasnuch as
(1) the services are rendered under circunstances that
i ndicate that the attorney rendering the services expects
to be paid; (2) the client expects, or should expect, to
pay for those services if he discharges his attorney
wi t hout cause; and (3) there is a neeting of the m nds.
In contingency-fee agreenents there typically is no
expressed agreenent by the parties as to any alternative
nmeasure of conpensation for the attorney in the event
that the attorney is di scharged wi t hout cause. And, once
di scharged, the attorney cannot recover for services
rendered under the contingency-fee agreenent because its
enforcenent is barred for reasons of public policy.
Danages i n cases where the attorney i s di scharged w t hout
cause are the reasonabl e val ue of the services he or she
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has rendered. This is, as we have seen, the renedy for
the breach of an inplied-in-fact contract.

142 Md. App. at 277-78 (enphasis supplied).

I n the Mogavero case itself, the plaintiff proved successfully
that a contract inplied in law did exist, but he failed to offer
l egally sufficient proof of gain to the defendants. Accordingly,
sumary judgnent was properly granted in favor of the defendants.

The Maryl and cases seem to abide generally by the
rule that if specific services are requested by the
def endant, the contract is treated as one inplied in fact
and recovery is allowed for the reasonabl e val ue of the
plaintiff's services; but if there is no neeting of the
mnds as to what services are to be rendered, the
contract is treated as one inplied in law, where the
neasure of damages is the anpunt, if any, of the
defendant's gain — not the reasonable value of
plaintiff's services.

[Alppellant did prove an inplied-in-law contract wth
appellees. Wile "no assent between the parties [and] no
nmeeting of the mnds" was proven, the |aw neverthel ess
"inplies a promse on the part of the defendant[s] to
pay. " M. Mdgavero failed to prove the value to the
defendants of the services he rendered. Because
restituti on damages are the same as damages recoverabl e
for unjust enrichnent, and because the neasure of danmages
for unjust enrichnent is the gain to the defendant, not
the loss by the plaintiff, the notions judge did not err
when she granted sunmmary judgnent as to Count 11

142 Md. App. at 281-82 (enphasis supplied).

Under the circunstances, nmuch of Slick's argunment about
whet her Ms. Reinecker's fee was fair and reasonable in view of the
services actually rendered is beside the point. Because this is a
contract inplied in law case, our concern is not wth the

reasonabl e val ue of the services rendered by Ms. Rei necker but with
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the extent to which those services were the effective catal yst for
a quantifiable gain to Slick that woul d not have accrued if he had

not received the benefit of those services.

The Measurable Gain
Must Have Been Post-August 1, 2000

It is clear that in the conputing of an award under an
i nplied-in-law contract, any "gain" accruing to Slick nust be as a
result of the services rendered by Ms. Reinecker pursuant to that
i nplied-in-law contract, to wit, after August 1, 2000, and not as
a result of any gratuitous services rendered by her to himbefore
August 1, 2000, to wit, at a time before which, even by M.
Rei necker's reckoning, any inplied contract existed. Even she
predi cates her inplicit contractual relationship with Slick upon
the critical md-sumer of 2000 tel ephone conversation between
them A recovery based on an inplied-in-lawcontract nust be based
on services rendered and "gain" thereby produced pursuant to that
i nplied contract.

Even taking Ms. Reinecker's nost favorable version of that
situation-altering tel ephone call, its gist was, "I amin atotally

new situation and | nust charge you for any professional work | do

for you fromthis time forward.” There was no suggestion, even by
Ms. Reinecker, that that telephone call included the additional
provi so, "And, furthernore, | must charge you, retroactively, for

all the free advice and assistance | have already given you over

the course of the preceding year." Such a retroactive proviso was
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not part of any contract inplied in |law, and any recovery pursuant
to the contract inplied in |law may not be conputed as if such a
provi so had been a part of it. For purposes of conputing the
recovery in this case, the world began on August 1, 2000.

Wth respect to any benefit or gain accruing to Slick as a
result of any of the gratuitous advice or services rendered by Ms.
Rei necker prior to August 1, 2000, the observations of 1 Dobbs Law

of Renedies (2d ed. 1993), 8 4.2(3), p. 583, are very pertinent:

Most services rendered w thout request are apt to be
either given freely with no expectation of paynent, or
rendered of ficiously. 1f either of thesethings is true,
restitution is denied on substantive rather than on
formal grounds.

(Enmphasi s supplied).

Insufficient Proof
Of Gain to Slick

Assum ng that State Farm m ght have offered Slick nothing on
his UMclaim the nmaxi num possible "gain" was the $80,000 that
State Farmultimately did offer. Unlike a contingency fee case, in
whi ch an attorney's fee can be conputed as a set percentage of that
$80, 000 settlenent, the gain that M. Reinecker was obliged to
prove, within the contenplation of unjust enrichnment |aw, was the
extent to which the $80,000 of fer was in excess of what State Farm
would likely have ultimately offered Slick in the absence of M.
Rei necker's efforts on his behalf. Wat is the evidence of any

"gain" for which Ms. Reinecker was responsible?
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In terms of Slick's UM claim against State Farm one day
after the July 30, 1999, accident, Slick hinmself spoke to his State
Farm i nsurance agent who, in turn, put himin contact with the
State Farmclains processor. It is further clear that it was Slick
hi nsel f who, on Decenber 8, 1999, put the clains processor on
formal witten notice of his possible UMclaim

It was on My 25, 2000, that M. Reinecker was first in
witten contact with the State Farmcl ai mrepresentative, notifying
her that she was "assisting” Slick in the "handling of his claim"”

Pl ease be advised that | amassisting M. Slick in

the handling of his claim As you nay be aware, MAIF has

offered their policy limts with regard to the liability

claimagainst their insured, M. Brian Mayle. At this

time | am requesting that you waive subrogation in

accordance with § 19-511 of the Insurance Article of the
Annot at ed Code of WMaryl and.

(Enmphasi s supplied).

In her trial testinony, the claimrepresentative noted that
Ms. Reinecker's reference to "assisting" Slick "was rather
anmbi guous” and that it was "not the normal |anguage | see in a
| etter of representation.” In her claimactivity |og, noreover
she characterized Ms. Reinecker as "just assisting." At trial, the
claimrepresentative testified wth respect to that notation

Q Now, when you nornally receive a letter of
representation, do you nornmally make that representation
that an attorney is "just assisting" a client?

A No.

Q So that is unusual ?
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A Yes.
On June 27, the claim representative wote back to M.
Rei necker:
W are in receipt of your letter from May 25, 2000.
W will waive our subrogation rights against M. Muyle,
so we would advise that M. Slick accept the settl enent

of fer from MAI F.

Pl ease forward all specials pertaining to your client for
consideration of his UMclaim Thank you.

W note, noreover, that this My 25 and June 27, 2000,
exchange of correspondence and the waiver of State Farnis
subrogation rights so that Slick could wap up his MAIF claim all
occurred during the pre-August 1, 2000, period when Ms. Rei necker,
by her own acknow edgnment, was still assisting Slick gratuitously.

After a hiatus of sone nonths during which Slick was
continuing to receive nedical treatnent, the U M claim against
State Farm becane active in January of 2001. All of the activity
at that tinme was directly between Slick and State Farm and di d not
I nvol ve Ms. Rei necker in any way. On January 5, a State Farmclaim
representative informed Slick that State Farmdid not yet have all
of his nedical bills and treatnent records. The representative
also inquired as to his intentions with respect to a UMclaim

Dear M. Slick:

Back on July 10, 2000, Ms. lzquierdo sent you a letter

advising that we would waive our subrogation rights

agai nst M. Mayl e so that you coul d accept the settl enent
from MAI F.
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At that time, Ms. |zqui erdo was under the i npression that
you intended to file an Underinsured Mtorist claim
After review ng your file, it appears that we do not have
all your nedical bills and records pertaining to your
treat ment. It appears that we have very little after
your PI P coverage was exhaust ed.

If you are still interested in filing an Underinsured
Motorist claim please forward all information so that we
may evaluate your claim If I do not hear from you
within the next 30 days, | will assune that you are not
interested in pursuing a claimand I wll close your
file.

(Enmphasi s supplied).
On January 12, 2001, Slick replied to State Farm He encl osed
all the nedical bills he had received as of that tine.

| apologize for being so slow to respond to your
letter of July 10, 2000 regarding ny underinsured
notorist claim Unfortunately, | am still undergoing
care by nmy Othopedic Surgeon in attenpts to fully
restore ny leg to its original nobility after surgery.
Therefore, | have been waiting to finalize treatnent.
However, | have enclosed copies of all of ny bills up
through March 2000. While there are still a nunber of
medi cal bills from March through the present, | do not
have themyet. As they becone available | will forward
these to you as well.

(Enmphasi s supplied).

By a five-page letter of April 13, 2001, Slick hinself nmade a
formal U Mclaimon State Farm He provided in neticul ous detai
an account of the accident and of his conplete nedical diagnosis
and treatnent since the accident. He enclosed all outstanding
nmedical bills and records of |ost enploynent. He docunent ed
nmedi cal expenses of $18,000 and | ost wages of $8,081. He requested

settlenent of the full policy limts. H's letter concl uded:
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In addition to nmy nedi cal expenses of over $18, 000,
| have incurred | ost wages of $8,081 for 217 |ost hours
of enploynent. 1 have enclosed a up to date copy of the
billing records from Geater Metropolitan Othopaedics.
Your office should be in possession of all other above
docunentation to date, with ny danmages totaling over
$26,000.00. Due to the significant pain and suffering |
have endured since July 30, 1999 and know ng that the

pain will endure for the rest of ny life, | believe that
settlenent of policy limts is nore than warranted in
this case.

Pl ease contact nme within the next three weeks to
di scuss settlenent of this claim | look forward to
hearing fromyou in the i mmedi ate future.

(Enmphasi s supplied). M. Reinecker did claimto have copyread this
letter and to have nade several suggested corrections. She
adm tted, however, that she did "not know what version he actually
f orwar ded. "

In the testinony of the witnesses and in the docunentary
record, the "assisting" letter of My 25, 2000, was the only
evi dence of any witten comunication from M. Reinecker to State
Farm Oher than its acknow edgnment | etter of June 27, 2000, there
was no evi dence of any witten comrunication fromState Farmto Ms.
Rei necker wuntil after the claim was settled. That letter of
Cct ober 15, 2001, sinply enclosed the settlenment check. Thus,
during the critical period fromAugust 1, 2000 through Cctober 10,
2001, there was no written conmuni cation noving in either direction
between Ms. Reinecker and State Farm State Farmis claim

representative testified as to this dearth of correspondence.
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Q Can you tell nme exactly how many pieces of
correspondence you sent to Ms. [Reinecker] and how many
you received from Ms. [ Reinecker]?

A | received one letter fromMs. [Reinecker]. |
t hen responded to that one letter. Then the only other
time | corresponded with Ms. [Reinecker] was one other
tine.

Q Was that after the case settled?

A Ri ght, in Cctober of 2001. So | sent her two
letters. She sent nme one letter that | have on file.

And of the two letters, one was actually the
settlenent letter, correct?

A Correct.

By contrast, the State Farm file on this case revealed twenty
written comuni cations between Slick and State Farmdirectly.

In her trial testinony, the State Farm claimrepresentative
recounted Slick's characterization of Ms. Reinecker's role:

[Alny tine he referred to Ms. [Reinecker], he did say

that she was assisting him But | don't recall he ever

used the word representing him He always said that he

did not want to use an attorney, or in sone of his other
correspondence he said he did not wish to retain an

attorney.

(Enmphasi s supplied).
The State Farm claim representative also testified to the
totality of tel ephone contact between her and Ms. Rei necker.
Q | would like you to state to the Court the
nunber of tinmes you actually had discussions with M.
[ Rei necker] fromthe tine you first heard her nane or
first had her appearance in the case, to the final
resol ution of the case.

Q Act ual discussions you had with her.
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A Appears to be five.

Q kay. And would it be fair to say you only had
five actual conversations with Ms. [Reinecker] up unti
the settlenment?

A Yes.

The evi dence di d not show how nany of these five conversations
actually occurred during the critical period of August 1, 2000
t hrough Cct ober 10, 2001. All we knowis that the nunber coul d not
have been nore than five. By contrast, the claimrepresentative
testified that she talked with Slick directly "at |east 20" tines.

The extensive |l og of activity on the case kept by State Farm
was introduced as Defendant's Exhibit No. 3. CQur review of that
| og reveal s three tel ephone calls between Ms. Reinecker and State
Farm during the critical period of August 1, 2000 and COctober 10,
2001. On July 2, 2001, M. Reinecker informed the claim
representative that Slick was "having pain again and wants to go
back to see his doctor” but was "still working on his file" and
"hopes to wap it up soon." On July 12, 2001, the claim
representative inforned Ms. Reinecker that bills fromtw doctors
were still mssing fromthe file. The final call of Cctober 4,
2001, sinply informed Ms. Reinecker that the file was conpl ete and
was bei ng eval uated by managenent.

The only ot her tel ephone call we noted was the first call that
State Farmreceived from M. Reinecker, that of July 28, 2001, in

which State Farm was inforned that M. Reinecker was "just



- 34-
assisting her fornmer neighbor.” As of that time, State Farm had
al ready had extensive and detailed contact with Slick directly for
j ust days short of one full year.

In terms of proof of contributing to the success of Slick's
U M cl ai magai nst State Farm therefore, there was no evidence of
any written conmmunication between M. Reinecker and State Farm
bet ween August 1, 2000 and Cctober 10, 2001. During that sane
period of tinme, there were no nore than three telephone calls
between Ms. Reinecker and State Farm The substance of those
calls, noreover, was sinply to pass on to Slick, through the
conduit of Ms. Reinecker, the fact that several nedical bills were
still outstanding fromState Farmis file and should be forwarded to
it by Slick. It was Slick hinself who ultimtely obtained the
m ssing nmedical bills and who forwarded them directly to State
Farm  On cross-exanm nation, M. Reinecker acknow edged that she
did not herself obtain any of the nedical records.

Q Did you obtain any nedical records for M.
Slick with regard to his case?

A No.
Ms. Reinecker further admitted that she had no file on the
case.
Q Di d you retai n any docunents what soever, copi es
of any docunents that you sent to State Farmon behal f of

M. Slick?

A No.
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Q So you have no letters that you sent to State
Far nf

A | have no file.
She further acknow edged that she had no | og of any tel ephone
cal |l s.

Q Do you have a | og book of any phone calls that
you nmade to State Farnf

A No. | do not.
The Absence of Any Negotiation

In attenpting to show the gain that accrued to Slick through
her professional services, M. Reinecker makes the bald and
concl usory assertion that she successfully "negotiated" the $80, 000
settl enent. There was no legally sufficient evidence, however,
that any actual negotiation ever took place. Although claimng to
have negotiated, M. Reinecker gave no detail as to when she
negoti ated or with whom she negotiated. As to the course of the
negoti ati on, her testinony was so vague as to be neani ngl ess.

Q VWhat was State Farml s opening offer?

A | don't renenber at this point.

(Enmphasi s supplied).
She was not even sure that State Farm had nmade an offer.
A They didn't offer. They cone in wth a nunber,

| believe they did. What it is, | don't recall. It was
never that insultingly |ow, never five thousand.

Q Was it 50 thousand, maybe?

A | don't have a recoll ection.
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Q Can you give nme a ball park?

A | amsorry, if | could | would. | really don't
recall.

(Enphasi s supplied).

The only neani ngful testinony about the $80,000 settlenent
offer by State Farm came from Panela |zquierdo, the State Farm
claimrepresentative. She testified that State Farmwas not in a
position to review or evaluate the claimuntil October of 2001,
after all of the nmedical bills and disability reports were in its
file. State Farms initial offer, on Cctober 10, 2001, was for the

policy Iimt of $80,000. State Farm never made any other, | ower

offer.
Q Now, | would like to fast forward, if | could,
to COctober of 2001, at the tine that the claim was
reviewed. | believe it was October 4th of 2001 that the

file was finally conpleted and you got all the nedica
and disability reports?

A (NODDI NG YES).

Q And shortly thereafter, | believe around the
tenth, October 10th of 2001, you were actually in a
position to make an offer to resolve the case, and what
was your offer?

A The offer was $80, 000.

Q Ckay. And what was your original offer to
resolve the case?

A $80, 000.

Q So there was never any other offer other than
t he $80,000, is that correct?

A That is correct.




-37-
(Enmphasi s supplied).
That offer of the full $80,000 was actually left on M.
Rei necker's voice mail. M. Reinecker was not even on the other
end of the telephone line to say anything. As the exam nation of
the claimrepresentative further devel oped:
Q | would Iike to turn your attention back to the
final t el ephone conversation where you offered
$80, 000. 00. Can you basically tell the Court, just run
down exactly what that conversation, just what did that
conversation entail ?
A This was, you mean from Cctober 10, 2001.
Q Yes, ma'am pl ease.
A Ckay. It was actually a voice namil nessage
where | stated that we were offering $80,000 to settle
M. Slick's claim That was the voice mail to M.
[ Rei necker]. And | asked her to please call nme to
di scuss the settlenent.

Q | amsorry, you said you actually left a voice
mai | saying we are offering 80 thousand?

A Yes.

Q So there was no neqotiation?

A No.
(Enphasi s supplied).

Ms. Reinecker's last-ditch effort, in her redirect exam nation
of Panela Izquierdo, to rehabilitate the fatally wounded case for
a negotiation process fell flat on its face.

Q When you reviewed the demand letter [of Apri

13, 2001], did you, do you recall any discussions with

Ms. Rei necker about sone of the contents in the denand
letter where M. Slick said that he was continuing to
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hike and be engaged in pretty rigorous physical
activities?

A You nean when | received M. Slick's demand
letter, did | have —

Q Yes.
A --conversation--1 don't believe so, but -
Q Ckay. Isn't that sonmething that you woul d--

t hat you woul d be interested in though, the extent of his
recovery and what he was able to do about his injuries?

A Yes, but it was clearly stated on his letter
what he coul d do and what he couldn't do. It was already
in his letter, so | didn't have to ask that aqgain.

(Enmphasi s supplied).

There was, in the last analysis, no evidentiary basis for so
much as an i nference that State Farmdid not, sua sponte, offer the
full policy Iimt of $80,000 to Slick on the inherent nerits of his
claimor that the offer was ever "negotiated" upward from what it
had been initially or fromwhat it otherwi se would have been by
virtue of M. Reinecker's negotiating efforts and skills. Ms.
Rei necker's lack of proof of "gain" is precisely the sane as was

that of the plaintiff in Mbgavero v. Silverstein, 142 Ml. App. at

281-82, whereof we said:

M. Mogavero failed to prove the value to the defendants
of the services he rendered. Because restitution damages
are the sane as damges recoverable for unjust
enrichment, Barry & Gould, 360 Mi. at 151, and because
t he neasure of damages for unjust enrichnent is the gain
to the defendant, not the loss by the plaintiff, the
notions judge did not err when she granted summary
judgnment as to Count 11.
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The Challenge to Legal Sufficiency
In a Non-Jury Case

In a final effort to forfend the consequences of the fata
i nsufficiency of her evidence of gain, M. Reinecker clains that
Slick failed to preserve his claimof evidentiary insufficiency.
She points out, quite accurately, that at the end of the
plaintiff's case, Slick noved for a defendant's judgnent and the
noti on was deni ed. She further points out, quite accurately, that,
by putting on a defense, Slick in effect withdrew his earlier
notion for judgnent. She finally points out, quite accurately,
that at the end of the entire case, Slick did not again nove for a
judgnment in his favor. This she clains, quite inaccurately, was
fatal to his claimof |egal insufficiency.

The appell ee relies on Maryl and Rul e 2-519(c), whi ch provi des:

(c) Effect of denial. A party who noves for

judgnment at the close of the evidence offered by an

opposi ng party may of fer evidence in the event the notion

is not granted, w thout having reserved the right to do

so, and to the sanme extent as if the notion had not been

made. In so doing, the party withdraws the notion.
She clains that, after the "withdrawal" of the earlier notion,
there was no notion for a judgnment "at the close of all the
evidence" and that Rule 2-519 requires such a notion as a
prerequisite for challenging the | egal sufficiency of the evidence
to support a verdict.

The flaw in the argunent is that the purported requirenent on

which Ms. Reinecker relies applies only to a jury trial. Thi s
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case, of course, was tried by a judge alone, sitting without a
jury. A notion for judgnent pursuant to Rule 2-519 may be nade at
the end of the proponent's case in a jury trial and a non-jury
trial alike. It is only in a jury trial, however, that a notion

for judgnment is appropriate "at the close of all the evidence."

Subsection (a) provides, in pertinent part:

A party may nove for judgnent on any or all of the issues
in any action at the close of the evidence offered by an
opposing party, and in a jury trial at the close of al

t he evi dence.

(Enphasi s supplied).
It is also clear that Rule 2-519, governing civil procedure,
is to be construed consistently with Rule 4-324, its precise

counterpart in crimnal cases. Lyles v. State, 63 Ml. App. 376,

382, 492 A 2d 959 (1985); State v. Lyles, 308 Md. 129, 135-36, 517

A .2d 761 (1986); Ford v. Tittsworth, 77 Md. App. 770, 773, 551 A 2d

945 (1989), overrul ed on other grounds, Nelson v. Carroll, 350 M.

247, 711 A.2d 228 (1998). It was with respect to that crimna

counterpart that Judge Oth observed for this Court in Wllians and

MCelland v. State, 5 Ml. App. 450, 455-56, 247 A 2d 731 (1968):

It is because of this difference in the posture of the
issue of the sufficiency of the evidence that we may
entertain the issue on appeal in a jury case only upon
t he denial by the | ower court of a notion for judgnent of
acquittal but we nust entertain the issue in a non-jury
case when presented on appeal even in the absence of a
notion for judgnent of acquittal bel ow

(Enphasi s supplied).
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In a non-jury case, such as this, an automatic review of the
| egal sufficiency of the evidence is provided by Maryland Rul e 8-
131(c):

Action tried without a jury. Wen an action has been
tried without a jury, the appellate court will reviewthe
case on both the law and the evidence. It will not set
aside the judgnment of the trial court on the evidence
unl ess clearly erroneous, and will give due regard to the
opportunity of the trial court to judge the credibility
of the w tnesses.

(Enphasi s supplied).
In Starke v. Starke, 134 M. App. 663, 669, 761 A 2d 355

(2000), this Court explained why a formal notion is not necessary
to preserve for appellate review a challenge to the |egal
sufficiency of the evidence to support a verdict in a non-jury
case.

Hi storically, no such authority existed in either court
trials or jury trials. In a jury trial, however, it
effectively existed because a trial judge's |egal
decision as to whether the evidence was sufficient to
permt the case to be submtted to the jury was
reviewable as a matter of | aw. No such review of the
sufficiency of the evidence was traditionally avail able
in a court trial, however, because a judge, in his
capacity as a legal referee, was not required to nake a
legal ruling before submtting the case to hinself, in
his capacity as a fact finder.

The procedural formality that attends the passi ng of
a case froma legal -referee judge to a fact-finding jury
is not present when a judge alone, playing two distinct
rol es, passes the case fromthe |eft hem sphere of his
brain, where he "thinks" as a legal referee, to the right
hem sphere of his brain, where he "feels" as a fact
finder. No legal ruling is involved in the turning of
that switch within the brain. Because no legal rulingis
involved, there was historically no avail able nechani sm
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for an appellate court to review on the evidence the
verdict of a fact-finding judge.

The predecessor provisions to what is now Rule 8-
131(c) conferred on appellate courts the authority to
rule on the | egal sufficiency of evidence in court trials
by applying the clear error standard of review Such
appellate review of a verdict on the evidence becane
avai lable on the civil side in 1941 and on the crim nal
side in 1950.

(Enphasi s supplied).

In this case, therefore, Slick's challenge to the |Iegal
sufficiency of Ms. Reinecker's evidence of gain has been fully
aut hori zed by Rule 8-131(c) (or its predecessors) since 1941.

JUDGMENT REVERSED; COSTS TO BE PAID
BY APPELLEE.



