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Appel | ant, Mercy Medical Center, Inc. (“Mercy”), guaranteed a
nmedi cal services contract between Maryland Personal Physicians,
Inc. (“MPPI”), a physicians network created by Mercy, and
appel l ee, United Healthcare of the Md-Atlantic, Inc. (“United”),
a health maintenance organization (“HMJ').* Specifically, Mercy
guaranteed the paynents MPPI was to nake, under that contract, to
nmedi cal service providers for services rendered by those providers
to United s nenbers. Wen MPPI was unabl e to nake those paynents,
United turned to Mercy.

I nvoki ng Mercy’ s guarant ee, United demanded t hat Mercy pay t he
out st andi ng nmedi cal fees and costs that MPPI had prom sed to cover.
Mercy derurred, insisting that the guarantee had expired and that,
even if it had not, Mercy owed substantially less than the tota
anount clainmed by United. Its paynent demand rejected, United
turned to the Circuit Court for Baltinore City for assistance
That court ordered Mercy to fund a bank account in the anount of
$5, 108, 476. 00, from which United could pay outstanding nedica
service clainms but denied United s request for pre-judgnent
interest on that anount. Cross-appeals followed.

Mercy maintains that the circuit court erred in concluding
that it had agreed to guarantee paynent of over five mllion

dollars of MPPI's unpaid obligations, and presents the foll ow ng

lUnited is a health nmintenance organi zation |licensed under
t he Maryl and Heal t h Mai nt enance Organi zati on Act. M. Code (2002),
8 19-701 et seq. of the Health-General Article.
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For the reasons that follow we shall
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BACKGROUND

Mercy is a hospital |ocated

bet ween 1994 and 1996,2 Mercy forned MPPI.

in Baltinore Gity.

United presents the foll owi ng question:

in denying United s

for Mercy’'s

affirmthe judgnent of

Soneti ne

According to MPPI’'s

1997 Annual Report, it was “an integrated network of primary care

and specialist physicians in Central Maryland” created for the
2Mercy maintains that it formed MPPI “[i]n or about 1996,”

while United <clainms, ~citing MPI’s consolidated financia

statenents from June of 1998,
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that Mercy forned MPP

in 1994,



purpose of “negotiat[ing] service contracts and provid[ing]
practice managenment services.” Mercy capitalized MPPI with a
$14, 000, 000. 00 i nvest ment .

At the outset, Mercy held about 90% of the stock in MPPI, and
remai ned a mpjority stockholder in 1997 and 1998, with 57% of the
stock. Although MPPI had a separate corporate identity fromMercy,
Mercy's chief executive officer and chief financial officer sat on
MPPI ' s board of directors and onits Joint Policy Commttee in 1997
and 1998. In addition, Mercy provided funding to MPPI, including
a $4,000,000.00 line of credit, from which MPPI drew throughout

1997.

Mercy created MPPI to establish a geographically-di spersed
networ k of physicians. That network, Mercy hoped, would send
patients to Mercy for treatnent. Once MPPI was forned, MPPI
entered into “full risk <capitated contracts” wth health

mai nt enance organi zations like United; they, in turn, were to send
their menbers to MPPI and Mercy for nedical services. A “full-risk
capitated contract” is one in which an “individual practice
association”(“1PA"), such as MPPI, accepts a fixed nonthly paynent
froman HMO, such as United, for each HMO nenber who chooses or is
assigned to the individual practice association. In consideration
for the fixed nonthly paynent, the individual practice association
agrees to accept full responsibility for the nedical treatnent of

each HMO nenber, even if the cost of that nedi cal treatnent exceeds



the fixed anount paid to the individual practice association by the
HMO.

In the spring of 1997, after nonths of negotiations, MPP
entered into a contract with United that commenced on April 1, 1997
(“I'PA Agreenent”). During those negotiations, MPPI and Mercy were
represented by Mercy Ventures, Inc., a Maryland Corporation that
was fornmed by Mercy. Mercy Ventures was created by Mercy to
provide nedical practice nmanagenent services to physicians,
physi ci an groups, and hospitals. One such service was to review
and negoti ate nanaged care contracts on behal f of such clients as
MPPI and Mercy.

Under the | PA Agreenent, United was to conpensate MPPI on a
“nmonthly fee for service” basis for each of United's commercia
nmenbers. But with respect to each Medicaid and Medi care nenber,
United was to pay MPPI a “nonthly capitation paynent.”® “[Il]n
consi deration of said capitation paynents,” MPPI agreed to “provide
or arrange for all those physician services [] required in [the]
Agreenment and [to] assume the responsibility for the costs of said
services.” Sonme of those services were provided by *“External
Providers.” An “External Provider” is defined by the | PA Agreenent
as “any physician, health professional, or other health care

provi der, including [ MPPI] Physicians, health service contractors,

SWth respect to Medicaid nenbers, the 1997 |PA Agreenent
provides that “[a]ctual capitation will be cal cul ated based on a
percent of premum”
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and Health Centers contracted with [MPPI] to provide Covered

Services to all Menbers of [United].”

To conply with the Health Maintenance O ganization Act,

Maryl and Code (2002), 8§ 19-713.2(d)(3) of the Health-Ceneral

Article (“HMO Act”), the parties added “Attachnent Q to the 1997

| PA Agreenment. Section 19-713.2(d)(3) of the HMO Act provi des t hat

an HMO cannot enter into an admnistrative services contract?

unless the HMO files a plan with the I nsurance Conm ssioner that:

(3) Requi r e[ s] t he heal t h mai nt enance
organi zation to establish and naintain a
segregated fund, in a form and an anount

approved
i ncl ude

by the Conmm ssioner, which may
wi t hheld funds, escrow accounts,

letters of credit, or simlar arrangenents, or
require the availability of other resources

“An “adm ni strative service provider contract” is

a contract or capitation agreenent between a

heal t h
contracti

mai nt enance or gani zati on and a
ng provider which includes the

foll om ng requirenents:

(i)

(i)

The contracti ng provi der accept
paynment s from a heal t h-
mai nt enance organi zation for
health care services to be
provided to nenbers of the
heal t h mai nt enance or gani zati on
that the contracting provider
arranges to be provided by
external providers; and

The contracting provi der
adm ni st er paynents pursuant to
the contract with the health
mai nt enance organi zation for
the health care services to the
external providers.
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that are sufficient to satisfy the contracting
provider’s obligations to external providers

Accordingly, Attachnment Q states that

[pJursuant to WMaryland Health-General 19-
713.2, [MPPI] shall provide [United] wth
reasonabl e acceptable collateral to secure an
amount equal to the immediately preceding
sixty (60) days of |IPA capitation. The
pur pose of such Reserve is to ensure that
sufficient funds are on hand to reinburse
[United] for any paynents made to External
Providers, as required by law, if [MPPI] fails
to nmake any such paynents. [United] agrees
that a Letter of Guarantee from Mercy Medi cal
Center shall be deemed reasonably acceptable
collateral for such purpose. Such Letter of
Guar antee shall be delivered prior to contract
signature and wll be mnmade part of this
Agr eenent .

Al t hough MPPI and United signed the 1997 |PA Agreenent in
April 1997, the letter of guarantee required by Attachment Q was
not provided by MPPI before the execution of the |PA Agreenent.
Despite MPPI's failure to provide such a letter, United did not
di sconti nue maki ng capitati on paynments to MPPI.

Instead of providing a letter of guarantee, Mercy inforned
United in a letter dated April 16, 1997, that it would “accept
financial responsibility for any debts up to $100,000 per year
incurred by [MPPI] related to its contract dated April 1, 1997 with
[United].” That offer was rejected, and the parties continued to

negotiate the issue throughout 1997, wth Mercy Ventures

representing both Mercy and MPPI.



The | PA Agreenent, as noted earlier, was effective April 1,
1997; it automatically renewed each year on its anniversary date.
As the April 1, 1998 renewal date approached, the guarantee issue
remai ned unresol ved. United wanted a fluctuating guarantee, that
is, “an anount equal to the inmmediately preceding sixty (60) days
of I PAcapitation,” as set forth in Attachnent Q But Mercy want ed
a fixed amount. Mercy’'s position was expressed in a letter dated
Decenber 16, 1997 from St even Murphy, a Managed Care Coor di nat or of
Mercy Ventures, to Sharon Pavl os of United:

For auditing purposes, [Mercy] cannot commt

to a Letter of Guarantee with a fluctuating

monthly balance. It is best if both parties

agree to a set anount to be guaranteed in the

contract which may be re-negotiable each

contract year. [Mercy] would like to set the

limt of the 1997-98 Letter of Guarantee at

$300, 000.
That arrangenment was not acceptable to United, but the parties
continued to do business, pursuant to the | PA Agreenent, w thout a
guar ant ee. ®

In Decenber of 1997, MPPI notified United that it was
di ssatisfied with the capitation rates, and consequently wanted to
term nate the | PA Agreenent. Negotiations continued. Eventually,

United agreed to increase the capitation rates, but the guarantee

i ssue renmai ned unresolved. In a nmeno dated March 26, 1998, United

*The circuit court noted that “[t]he Maryland Insurance
Comm ssioner in separate admnistrative proceedings is currently
| ooking to United to pay the unpaid external providers of MPPI
follow ng MPPI’'s dem se.”
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warned MPPI that it considered their agreenment to increase
capitation rates was “conti ngent upon MPPI obt ai ni ng and del i vering
a parent guarantee equivalent to two nonths current capitation.”
Despite this warning, no guarantee was signed; the |PA Agreenent
automatically renewed on April 1, 1998; and the parties continued
to do business together.

To nmenorialize the parties’ agreenent to increase capitation
rates, United drafted and sent to MPPI a proposed anendnent to the
| PA Agreenent dated April 3, 1998 (“April 1998 |PA Amendnent”).
That anmendnent increased capitation rates, but it al so addressed
the persistent failure of MPI to provide the agreed-upon
guar ant ee. Paragraph 9 of the April 1998 |PA Anendnent st ated:
“Attachnment Q This attachnent entitled Letter of Guarantee dated
April 14, 1997 shall hereby be deleted.” And Paragraph 10 of that
anendnent st at ed: “Attachment Q@ A new Attachnment Q entitled
| ssuance of Guarantee, dated March 31, 1998, is hereby added to the
Agreenment.”

The new Attachment Qreferred to in Paragraph 10 of the April
1998 | PA Anendnent (“Anended Attachnent Q) was sent along with the
amendnent together with a separate one page docunment entitled
“Quarantee.”® Anmended Attachment Q in contrast to the original

Attachnment Q that acconpani ed the | PA Agreenent, states that MPPI

6 W note that guarantee may be spelled as “guarantee” or as
“guaranty.” Black’s Law Dictionary 712 (7'" ed. 1999) Because the
parties have adopted the former spelling, so shall we.
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“shall assure that Mercy Medical Center and St. Joseph Medi cal
Center (“Cuarantors”), executes a guarantee in the formattached to
this Appendix (the “Quarantee”) under which Guarantors wll
guarantee [MPPI’'s] obligations to pay External Providers as
required under this Agreenent, initially up to the anmount of $1.1
MIllion (“Guarantee Anount”).” “Quarantee Amount” is defined by
Amended Attachnment Q as “equal to two nonths Capitation paynments
payable to [MPPI] under this Agreenent.” And “[e]very 12 nonths
followng the Start Up Date,” according to Anended Attachnent Q
United “will recal culate the required Guarantee Anount.” The term
“Start Up Date” is not defined in the | PA Agreenent, Attachnent Q
Amended Attachnent Q or the Guarantee.

Amended Attachnment Q further states that once United has
calculated the new Guarantee Anmount, MPI “w |l have 30 days
following witten notification [by United] to assure that
Guarantors amend the GGuarantee to reflect the new required
Guar antee Amount.” Amended Attachnent Q al so provides that “[t] he
anount payabl e under the Guarantee shall be used to fund a reserve
restricted bank account (“Reserve Account”) in the event [MPPI’s]
non- paynent or |ate paynment to External Providers gives [United]
the right to nake paynents directly to External Providers . . . .~
And finally, according to that attachnent, “[United] shall have

sole right to demand the paynent of the Guarantee Anount from



Guarantors in one | unp sumupon 5 days witten notice to Guarantors

The Cuarantee that acconpani ed Amended Attachnment Q stated
that Mercy “unconditionally guarantees to [United] the punctua
paynent of External Providers by [MPPI] as required under the [ 1997
| PA Agreenent] to which this guarantee is appended . . . initially
up to the anount of $1.1 MIlion (the “Guarantee Anmount”).” “The
Guar ant ee Anount,” according to the Guarantee, “shall be payable to
[United] in one lunp sumupon 5 days witten notice from[United]
in the event that [United] decides to pay External Providers
directly because of [MPPI’s] non-paynent or |ate paynent of
External Providers, in accordance with Attachnment Q of the [IPA
Agreenment].” The Guarantee also stated that “[i]t is understood
and agreed that [MPPI] shall recalculate the required Guarantee
Amount from tine to time as described in Attachment Q of the
Agreenent, and that this Guarantee shall be anmended to reflect any
new requi red anount.”

By late April 1998, Mercy had still not agreed to this
guarantee. Consequently, in a letter dated June 25, 1998, United
declared that if it was “not in receipt of [an] executed Amendnment
and Guarantee . . . by July 1, 1998, [it] would be unable to
retroactively inplement the ternms referenced therein to April 1,

1998.” Followi ng that warning, Mercy, on July 6, 1998, executed
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the Guarantee and faxed it, along with Amended Attachnent Q to
Uni t ed.

During roughly the same tine period that Mercy and MPPI were
negotiating the capitation rates and the terns of a guarantee with
United, fromthe end of 1997 to m d-1998, they were al so engaged in
nmer ger di scussions with Upper Chesapeake Health Systens (“UCHS").
UCHS owned an interest in Landmark Medi cal Goup, Inc., a physician
network |li ke MPPI, and Steller Managenent Services Organi zation, a
managenent services agency |ike Mercy Ventures. As a result of
t hose negotiations, Mercy, Mercy Ventures, and MPPI entered into an
“affiliation agreenment,” wth UCHS, Landmark, and Stellar to begin
August 1, 1998.

Al t hough that agreenent is not part of the record, Mercy and
Uni ted agree that, pursuant to the affiliation agreenent, Mercy and
UCHS fornmed a new limted liability corporation under the nane of
“Heal t hcare Managenent Technologies, Inc.” (“HMI™). HMI is

described in UCHS s Consolidated Financial Statements as a
physi ci an practi ce managenent conpany.” To form HMI, UCHS agreed
to contribute assets of Stellar, and Mercy agreed to contribute
assets of Mercy Ventures. |Inreturn, each received a 50%i nterest
in HMI.  According to UCHS s Consolidated Financial Statenents,

upon “the formation of HMI, the operations of Steller [] and [ Mercy

Ventures] were term nated.”
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The affiliation agreenent al so apparently provided that UCHS

woul d contri bute certain assets of Landnark and Stellar to MPPI in

exchange for a 15%ownership interest in MPPI. Anong those assets
was a “full risk payor contract” Stellar had wth United’
(“Stellar-United Agreenent”). The Stellar-United Agreenent was

simlar to MPPI’s | PA Agreenent with United in that both Steller
and MPPI received capitation paynents and were at full risk for
United’s Medicaid and Medicare nenbers. But, unlike the IPA
Agreenent, the Stellar-United Agreenent placed Stellar at full risk
for United s comercial nenbers, while MPPI was paid on a fee-per-
service basis for United s commercial nmenbers under its agreenent
with United (the I PA Agreenent).

I n August and Sept enber of 1998, MPPI and United entered into
negoti ati ons regarding ways in which the |IPA Agreenent and the
Steller-United Agreenent could be nmerged. At that time, United
still had separate contracts with MPPI and Stellar: the IPA
Agreenment with MPPI and the Stellar-United Agreement with Stellar.
At issue was, anong other things, the nmethod of reinbursenent for
commerci al nmenbers and rates of capitation paynents.

On COctober 6, 1998, the parties signed a Letter of Intent.
Its purpose, the letter declared, was to “evidence the intention of

[United] and [MPPI] to enter into a contract for the provision of

" The agreenent, entitled “MSO Percentage of Prem um Service
Agreenent,” actually states that it is between United and “Upper
Chesapeake Managenent Services Organization.”
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health care services to commerci al menbers, Medicare menbers, and

Medi cal Assistance nmenbers . . . which will include the menbers
formerly a part of [Stellar].” The letter further stated that
“MPPI and Stellar will merge their respective providers into one
networ k under MPPI, effective Novenmber 1, 1998.” To facilitate

that nerger, the |l etter announced that “United and [ Stellar] intend
totermnate their contract effective October 31, 1998 and transfer
t hose nmenbers under the Stellar contract to the MPPI contract [|PA
Agreenent] on Novenber 1, 1998.~

The Letter of Intent also described three anendnents to the
| PA Agreenent that would nerge the MPPI and Stellar Agreenents:
The first anmendnent was the April 1, 1998 | PA Arendnent that had
been drafted by United and sent to MPPI, but had not yet been
signed by the parties. That anendnent provided for a retroactive
i npl ementation of increased rates of capitation paynents to MPPI
It also deleted the original “Attachnment @Q and added Anended
Attachnent Q to the |PA Agreenent. According to the Letter of
Intent, “when executed,” the April 1, 1998 Anendnent would “result
in such terns and conditions being effective April 1, 1998 through
Cct ober 31, 1998" and woul d “apply solely to the contract between
[United] and [ MPPI], which becane effective on April 1, 1997.”

Wth respect to the second anendnent, the Letter of Intent
stated that the parties sought “to refl ect conpensation to be paid

on behal f of comrercial nenbers,” including comrercial nenbers “who
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were covered under [United s] contract with Stellar.” And the
t hird amendnment stated that United shall draft an amendnment for the
purpose of placing Stellar’s and MPPI’s Medicare and Medicaid
menbers under the | PA Agreenent . All three anmendnents were signed
by the parties in Cctober 1998 (“COctober 1998 | PA Anendnents”).

Al'so, in the fall of 1998, at about the sanme tinme that MPPI
and Uni ted were negotiating the Cctober 1998 | PA Arendnents, United
transferred Medi care nenbers, for which it bore the risk of |oss,
to various I PAs, including MPPI. By transferring Medi care nenbers
to IPAs such as MPPI, the financial risks involved in providing
services to Medicare nenbers were shifted fromUnited to the | PAs.
I n Novenber of 1998, MPPI had 1, 344 Medicare nenbers and received
$506, 316.00 in capitation paynents for those nenbers. In January
of 1999, MPPI had 4, 866 Medi care nmenbers and received $1, 724, 411. 38
in capitation paynents for those nenbers. Those figures include
Medi care nenbers of United that were transferred to MPPI during
this tine.

During the nonths followi ng the October 1998 | PA Amendnents
and the addition of Medicare nenbers to MPPI, MPPI's financia
situation deteriorated. In March of 1999, MPPI gave United notice
of itsintent toterm nate the | PA Agreenent, and on June 30, 1999,
the |1 PA Agreenent ended. In Septenber of 1999, MPPI filed for
bankruptcy, at which tinme it purportedly owed mllions of dollars

to medi cal providers and hospitals in Maryland. That |ed United,
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in a letter Dated Novenber 22, 1999, to demand $5, 108, 476. 00 from
Mercy as the guarantor of the | PA Agreenent. Wen Mercy failed to
pay that sum United file a conplaint in the Grcuit Court for
Baltinmore City.

In that conplaint, United claimed that Mercy had defaul ted on
its guarantee and denmanded judgnent against Mercy in the sum of
$5, 108, 476. 00, which, according to United, represented its
“capitation paynents to MPPI for the two nonth period prior to the
[1 PA Agreenent’s] |ast anniversary date of April 1, 1999.” United
al so sought “interest, costs, and disbursenments as may be further
ordered and taxed by this Court.” Followng a trial, the circuit
court entered a judgnent in favor of United in the anmount of
$5, 108, 476. 00, “exclusive of interest.”

Mercy subsequently filed a nmotion to alter or anmend the
judgnment, claimng that “a noney judgnent in the anount of $5.1
million in United' s favor is inconsistent with the obligations of
both Mercy and United pursuant to the express |anguage of
Attachnent Q and the Guarantee.” Specifically, Mercy pointed out
that, in its current form the court’s My 30, 2001 order would
allow United to enforce the $5.1 million judgment “w thout having
ever acknowl edged that it owes the noney to MPI’'s external
provi ders and w thout having ever made paynent to such externa
providers.” That result, Mercy argued, would be contrary to the

express ternms of Anended Attachment Q which stated in part that
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t he Guarantee Anount would be used “to fund a reserve restricted
bank account” from which, if MPPI failed to tinely pay externa
providers, United could draw funds to pay such providers. On
August 17, 2001, United filed a notion to revise the circuit
court’s May 30, 2001 judgnent, claimng that it was entitled to
prejudgnent interest as a matter of right. On August 22, 2001, the
circuit court entered an order granting Mercy’'s notion, and denyi ng
United’ s notion for prejudgnment interest.

In that order, the court al so vacated the noney judgnent and
ordered, anong other things, that Mercy “shall imredi ately create
for the exclusive benefit of United an account to be funded
forthwith by [Mercy] in the principal anmount of $5,108,476.00."
United could use that account, the court further ordered, to
reimburse itself for clains it had paid. And the court, as noted,
denied United’'s “claim for pre-judgnent and post-judgnent

interest.”

STANDARD OF REVIEW
Because the trial belowwas a non-jury trial, our standard of
review is governed by Maryland Rule 8-131. Boyd v. State, 22 M.
App. 539, cert. denied, 272 Ml. 738 (1972). That rul e provides
that this Court “will not set aside the judgnent of the trial court
on the evidence unless clearly erroneous, and will give due regard

to the opportunity of the trial court to judge the credibility of
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the witnesses.” M. Rule 8-131(c). “Afinding of atrial court is
not clearly erroneous if there is conpetent or material evidence in
the record to support the court’s conclusion.” Lemley v. Lemley,
109 Mi. App. 620, 628 (1996).

Moreover, “[u]nder the clearly erroneous standard, this Court
does not sit as a second trial court, reviewing all the facts to
det ermi ne whet her an appel |l ant has proven his case.” I1d. Nor is
it our function to weigh conflicting evidence. Bausch & Lomb, Inc.
v. Utica Mut. Ins. Co., 355 M. 566, 586-87 (1999); Wweisman v.
Connors, 76 Md. App. 488 (1988), cert. denied, 314 Md. 497 (1989).
Qur task islimted to deciding whether the circuit court’s factual
findings were supported by “substantial evidence” in the record.
GMC v. Schmitz, 362 M. 229, 234 (2001)(quoting Ryan v. Thurston,
276 Md. 390, 392, 347 A 2d 834, 835-36 (1975)). And, in doing so,
we rmust view all the evidence “in a light nost favorable to the
prevailing party.” Id.

Thus, the factual determinations of the circuit court are
afforded significant deference on review Its | egal
determ nati ons, however, are not. ““IT]he clearly erroneous
standard for appellate reviewin [ Maryland Rul e 8-131] section (c)

does not apply to a trial court's determ nations of |egal
questions or conclusions of |aw based on findings of fact.”” Ins.
Co. of N. Am. v. Miller, 362 M. 361, 372 (2001)(quoting Heat &

Power Corp. v. Alir Prods. & Chem. Inc., 320 Md. 584, 591, 578 A 2d
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1202, 1205 (1990)). I ndeed, the appropriate inquiry for such
determ nations is whether the circuit court was “legally correct.”

Maryland Envtl. Trust v. Gaynor, 140 Md. App. 433, 440 (2001).

DISCUSSION
(I)

Mercy contends that its Guarantee of paynents owed by MPPI to
medi cal service providers, who provided nedical services to
United’s nenbers, was termnated, or at least limted, by the
OCctober 6, 1998 Letter of Intent, signed by United and MPPI,
regarding the nmerger of the IPA and Stellar-United Agreenents.
Specifically, Mercy points to Paragraph A of that docunent, which
states that “[t]he [April 1, 1998 | PA Anendnent], attached hereto
as Exhibit A when executed, shall result in such ternms and
conditions being effective April 1, 1998 t hrough Cctober 31, 1998,
and shall apply solely to the contract between [United] and [ MPPI ],
whi ch becane effective on April 1, 1997.” According to Mercy, that
| anguage “inpacts Mercy’'s QGuarantee in two significant ways.”
First, “if the terns of the April 1998 Anendnment were effective
only through GCctober 31, 1998, then Anmended Attachnent Q was
effective only through Cctober 31, 1998.” And second, even if

Amended Attachment Q survived beyond October 31, 1998, it applied
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only to the nenbers under the | PA Agreenent because the Letter of
Intent states that the April 1998 | PA Anendnent “shall apply solely

to” the | PA Agreenent.

That argunent ignores the finding of the circuit court that
the Guarantee was a “separate, collateral contract or an accessory
contract,” that, as a collateral contract, it was “separate and
distinct” from the April 1, 1998 IPA Amendnent and therefore
survived the nerger of the two agreenments. In reaching that
conclusion, the circuit court cited General Motors Acceptance Corp.
v. Daniels, 303 Md. 254 (1985). That durabl e decision outlined the
di ff erences between a contract of guarantee and one of suretyship.
The distinction between the twd, as we shall see, disposes of
Mercy’ s claim

There are principally two types of third-party contractua
obl i gors under Maryland | aw. a guarantor and a surety. Although
the two are closely-related, the differences between them are
significant and, for the purposes of this decision, crucial in
determining the continuing vitality of Mercy s guarantee. | t
t heref ore behooves us to now | im those distinctions.

In determining which category a third-party contractua
obligor falls, we do not solely or even principally rely upon the

title of the docunment creating the obligation. As the Court of

Appeal s has stated, “[w hether a party has entered into a contract
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of suretyship or guaranty is to be determ ned by the substance of
t he agreenment and not by its nonenclature.” Id. at 264.

Wth respect to suretyships, the Court of Appeals in General
Motors, expl ai ned:

A contract of suretyship is a tripartite
agreenent anong a principal obligor, his
obligee, and a surety. This contract is a
direct and original undertaking under which
the surety is primarily or jointly liable with
the principal obligor and therefore is
responsi ble at once if the principal obligor
fails to perform A surety is usually bound
with his principal by the same instrunent,
executed at the sane tine, and on the sane
consi der at i on.

Id. at 259 (citations omtted). The Court further observed that

[u]ltimate liability rests upon the principal
obligor rather than the surety, but the
obl i gee has renedy agai nst both. The surety,
however, becones subrogated to the rights of
t he obligee when the surety pays the debt for
t he principal obligor.

Id. And, “[w]ith respect to notice of default,” the Court added:

[T]he surety is ordinarily held to know every

default of his principal because he is under a

duty to nmake inquiry and ascertai n whether the

princi pal obl i gor S di schar gi ng t he

obligation resting on him Consequently, the

surety is ordinarily liable w thout notice.
Id. at 259-260 (citations omtted).

Di stinguishing a guarantee from a suretyship, the Court

declared that first, unlike a surety agreenent, a contract of
guar ant ee

is collateral to and 1independent of the
principal contract that is guaranteed and, as
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a result, the guarantor is not a party to the
principal obligation. Aguarantor is therefore
secondarily liable to the creditor on his
contract and his promse to answer for the
debt, default, or mscarriage of another
becones absol ute upon default of the principal
debtor and the satisfaction of the conditions
precedent to liability.

Id. at 260 (enphasi s added).
Second, the Court observed that

the original contract of the principal is not
the guarantor's contract, and the guarantor is
not bound to t ake notice of its
nonper f ormance. Rather, the guarantor agrees
that the principal is able to and will perform
a contract that he has nmade or is about to
make, and that if he defaults the guarantor
will pay the resulting damages provided the
guarantor is notified of the principal's
default. As such, the guarantor insures the
ability or solvency of the principal.

Third, as the Court pointed out, a

contract of guaranty is often founded upon a
separate consideration from that supporting
t he contract of t he pri nci pal and,
consequent |y, the consideration for the
guarantor's prom se noves wholly or in part to
hi m

And fourth, the duties inposed by each are different:

[ T]he guarantor pronmises to perform if the
principal does not. By contrast, a surety
promses to do the same thing that the
princi pal undertakes. The surety's proniseis
in forma direct and primary prom se to pay
t he debt of another. It is usually, though not
necessarily, made jointly or jointly and
severally with the principal and for the sane
consideration, and gives rise to a primry
duty. The guarantor's pronmise is separate, is
expressly conditioned on the principal's
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failure to perform and gives rise to a
secondary duty.

Id. at 260-61 (citations and footnote onmitted).

The facts of General Motors are also instructive and provide
an illumnating contrast to those presently before us. In General
Motors, “John Daniels agreed to purchase a used autonobile from
Li ndsay Cadi | | ac Conpany” by signing an install nent sal es contract.
303 Md. at 258. John Daniels had poor credit, so his brother
Seynoure, co-signed the contract “on the |ine designated ‘ Buyer.’”
Id. The contract did not state whether it was a contract of
guarantee or suretyship. But the Court of Appeals noted: “[b]Joth
Seynoure and John signed the contract at the sanme tine.” 1d. at
263. “Although not dispositive,” the Court cautioned, “this fact
tends to establish the existence of a contract of suretyship rather
than a contractor guaranty.” Id. “Furthernore,” the Court
continued, “there are no conpetent facts indicating that Seynoure
expressly agreed to pay for the autonobile only upon the default of
John,” and *“Seynoure,” the Court further noted, “did not qualify
his signature in any manner.” Id. Then, pointing out that “by the
terms of the contract Seynoure agreed to be primarily and jointly
liable with John for the purchase of the autonobile,” the Court of
Appeals held that Seynoure was his brother’s surety not his

guarantor. Id. at 263-64.
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In contrast to the agreenent in General Motors, the Cuarantee
is clearly labeled a “guarantee.” Wat is nore, it states that
the “QGuarantee Anmount” shall be payable to United “in the event”
that United pays external providers “because of [MPPI’'s] non-
payment or late paynment.” Thus Mercy's liability was “expressly
conditioned on the principal's failure to perfornf and was
therefore a “secondary duty,” rather than, as with a surety, a
“direct and primary pronmise to pay the debt of another . . . nade
jointly or jointly and severally with the principal.” General
Motors, 303 Md. at 261, n.1l.

Furthernore, the Guarantee was a separate docunent fromthe
| PA Agreenent, signed by both Mercy and United, but not by MPPI
Moreover, Mercy never signed the | PA Agreenent. And, contrary to
Mercy's assertion, it is of no consequence that Amended Attachnent
Q was expressly incorporated into the | PA Agreenent by the April 1,
1998 | PA Anendnent. The CGuarantee, itself, was not. As the Court
of Appeals noted in General Motors, “‘in nobst cases the joint
execution of a contract by the principle [MPPI in this case] and
anot her operates to exclude the idea of a guaranty and that in al
cases such fact is an index pointing to suretyship.’” Id. at 263
(quoting Phoenix Ins. Co. v. Lester Bros., 127 S.E.2d 432, 436
(1962)(citation omtted)). Further, the Guarantee was executed at

a different tinme than the | PA Agreenent.
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Moreover, it is clear that notice of non-performnce was
requi red under the Guarantee. It stated that “[t]he Quarantee
Amount shall be payable to [United] in one |lunp sum upon 5 days
witten notice from[United].” As previously nentioned, a surety,
unli ke a guarantor, “is ordinarily |iable w thout notice.” General
Motors, 303 Md. at 260. But a guarantor prom ses to pay danages
resulting fromthe principle s default, “provided the guarantor is
notified of the principal's default.” I1d.

Final ly, although not explicitly stated in the Guarantee, the
record indicates that it “was founded upon a separate consideration
fromthat supporting the contract of the principal” which “nove[d]
wholly or in part to” Mercy. Sister Helen Anpbs, Mercy’s chi ef
executive officer during 1997 and 1998, testified that MPPI’s goal
was “to create a geographically dispersed physician network” and
that Mercy's “conplinentary” goal was to “creat[e] centers of
excel l ence downtown.” I ndeed, it was Mercy' s expectation,
according to the sister, that “the partnership [between Mercy and
MPPI] woul d produce a relationship in which sonme of [the] patients
[from the geographically dispersed physician’s networks] woul d be
referred to [Mercy].” Thus, Mercy received “separate consi deration
fromthat supporting the contract of the principal” which “nove[d]
wholly or in part to” Mercy. General Motors, 303 Md. at 260.

G ven that Mercy did not execute the | PA Agreenment, that the

Guarantee was executed by Mercy at a different tine than the |IPA

- 24-



Agreenent, that the Guarantee was a separate docunent, that notice
of non-performance was required by the Guarantee, and that the
Guarantee was supported by consideration separate from that
supporting the I PA agreenent, there can be no dispute that Mercy’s
Guarantee was, as its title declares, a contract of guarantee. As
such, it was “collateral to and i ndependent of” the |IPA Agreenent
and the April 1, 1998 | PA Anendnent. Consequently, the Letter of
Intent’s language limting the April 1, 1998 Amendnent to Cctober
31, 1998 and to the | PA Agreenent, contrary to Mercy’ s assertion,
did not term nate the Guarantee on Cctober 31, 1998, or limt it to

the nenbers under the | PA Agreenent.

II.

Mercy contends that it was discharged from its obligation
under the Guarantee when that obligation was increased without its
consent. In support of that claim it observes that, contrary to
the circuit court’s conclusion, “[n]either the |IPA Agreenent nor
the CGuarantee either expressly or inpliedly contenplated the
changes wrought by the October 1998 Amendnents;” that it had no
know edge of the COctober 1998 | PA Anmendnents; and that even if it
di d have such know edge, that know edge did not anount to inplied
consent .

A contract of guarantee is “a formof comrercial obligation,”

Walton v. Washington County Hosp. Ass’n, 178 Ml. 446, 450 (1940),
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in which “the guarantor promses to performif the principal does
not.” General Motors, 303 M. at 260. A court nust construe a
contract of guarantee

[i]n furtherance of its spirit, without strict
technical nicety, to pronote liberally the use
and convenience of comrercial intercourse.
The words of a guaranty should receive fair
and reasonable interpretation to effectuate
the intention of the parties, and the
ci rcunst ances acconpanyi ng the transacti on nmay
be considered in seeking the intention of the
parties.

walton, 178 MJ. at 450.

Because “[t]he liability of a . . . qguarantor is created
entirely by his contract,” it is “strictly confined and limted to
his contract.” Plunkett v. Davis Sewing-Mach. Co., 84 Md. 259, 533
(1897). “No change can be made in [it] without his consent.” Id.

see also Greenwell v. Am. Guar. Corp., 262 M. 102, 106-07 (1971).
And “[c]onsent may be express or inplied fromthe circunstances.”
Restatenment (Third) Suretyship and Guaranty 8 48(1); 38A IS
Guaranty 8 87 (“An exception to the rule discharging a guarantor
for alteration of the wunderlying contract exists where the
guarantor has know edge of and assents, either expressly or by
inplication, to such a change.”); Firstsouth, F.A. v. La Salle
Nat'l Bank, 699 F. Supp. 1248, 1251 (N.D. Il1. 1988)(“a guarantor
is not discharged ‘where the guarantor has know edge of and
assents, either expressly or by inplication”” to a change in a

principle and creditor’s underlying agreenent)(citation omtted);
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Sherwin-williams Co. v. ASBN, Inc., 550 S.E.2d 527, 530 (N.C. C.
App. 2001)(a guarantor is “responsible for any changes [to the
principle and creditor’s underlying contract] to which he has
either expressly or inpliedly consented”); Baumgarten v. Bubolz,
311 N.W2d 230,233 (Ws. C. App. 1981)(“A guarantor may
waive his right to release if he has know edge of and assents,
ei ther expressly or by inplication, to changes in the obligation he
has assuned.”). Finally, a change in a guarantor’s obligation does
not di scharge himfromit “where the change is made in accordance
with an express or inplied provision [] contained in the principle
contract” or “in the contract of guarantee.” 38A IS § 87
(1996) (citing multiple jurisdictions); see also 38 Am Jur. 2d
GQuaranty, & 85 (1999)(“If the Guaranty contract contains a
provi si on which contenpl ates or authorizes in advance a change in
the terns of the principle contract, a change within the scope of
that authorization does not discharge the guarantor.”)

Mercy chal l enges the circuit court’s determnation that the
Oct ober 1998 | PA Anendnents did not alter or nodify the IPA
Agreenent or the QGuarantee in a nmanner not contenplated by the
parties. Specifically, Mercy asserts that “[n]owhere in the
Opi nion does the court analyze either the |anguage of the |PA
Agreement or the testinony of the parties to that agreenent.” That
the circuit court did not provide a detailed analysis of the |IPA

Agreement does not affect the validity of the conclusions it
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reached. A trial court need not go through every step in its
t hought process, for it is presuned to know the law. Kirsner v.
Edelmann, 65 Md. App. 185, 196 n.9 (1985).

Moreover, we agree with the circuit court’s assessnent that
the IPA Agreenent, as well as the GGuarantee, *“contenplated
fluctuations (or increases) in nenbership relevant to new
enrol I ments.” The | PA Agreenment states that United wll pay MPP
“a nonthly fee for service for each Commercial Menber selecting
[ MPPI].” Al so, Attachment H to the |PA Agreenent states that
United shall pay to MPPI “a capitation anount for Medi care Menbers
who have agreed to have | PA as their provider of care for such
nont h.” There is no indication in the Agreenent that a limt was
i ntended on t he nunber of Commercial, Medicare, or Medi caid nenbers
sel ecting MPPI. The | PA Agreenent also contenplates reduced
enrol I nment. Indeed, in Paragraph 3.1.5 it discusses “capitation
rates for menbers who disenroll from[MPPI] during a nonth.”

And the Guarantee itself reflects the fluid nature of the | PA
Agreenent. |t states that Mercy guarantees MPPI’ s punctual paynment
of External Providers “initially up to the anount of $1.1 MIlion.”
| t al so provides that the “QGuarantee Amount” will be
“recalculate[d] . . . fromtine totine” by United “as described in
Attachnment @Q of the |PA Agreenent. Attachnment Q defines the
“Quarantee Amount” as “equal to two nonths Capitation paynents

payable to [ MPPI] under this Agreenment.” It further provides that

-28-



United “will recalculate the required QGuarantee Anpunt
[e]very twelve nonths following the Start Up Date.” Thus, the | PA
Agreement and the Guarantee contenpl ate fluctuations in the nunber
of United s nenbers who may sel ect MPPI for services. But did the
Cct ober 1998 Amendnents constitute “a change within the scope of
that authorization?” See 38 Am Jur. 2d Guaranty, 8 85 (1999)(“If
the CGuaranty contract contains a provision that contenplates or
authorizes in advance a change in the terns of the principle
contract, a change within the scope of that authorization does not
di scharge the guarantor.”) The circuit court believed it did.
Cting MPPI’s 1997 Annual Report, the circuit court pointed out
that “the additional at-risk patients accepted by MPPI, via the
Upper Chesapeake-Stellar Merger” did “not alter[] or nodif[y]”
Mercy’s Guarantee in a manner not contenpl ated by the parties.
Mercy asserts, however, that the court’s reliance on this
evi dence was erroneous because it “nmakes absolutely no reference to
the I PA Agreenent or what role, if any, it might play in MPPI's
expansion plan.” That assertion is without nerit. Although the
Annual Report does not nmention the | PA Agreenment by nanme, it states
that “MPPI continues to be very successful in negotiating contracts
with maj or managed care entities, including . . . [United].” It
al so declares that “MPPI’s focus is on growh through geographic
expansion and negotiation of additional full-risk managed care

contracts.” It then boasts that “MPPI is growing rapidly with the
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addition of over 50,000 new patients in 1997" and that MPPI’s
“nunber of capitated, full-risk contracts is continually
i ncreasing, bringing thousands of new covered lives into the MPP
physi ci an network each year.” And finally, it states that “MP
pl ans further expansion into the grow ng communities |ocated in the
counties around Baltinore.” Al though the Annual Report did not
mention the | PA Agreenent by nane, it plainly provides support for
the circuit court’s conclusion that the | PA Agreenent and Guar ant ee
were not nodified in a way not authorized by those agreenents.
Moreover, the circuit court also noted that “[t]he March 5,

1998 cover letter attached to MPPI’'s 1997 Annual Report and sent to
[United] clainmed 140,000 patients throughout Central Mryl and and
i ndi cated that MPPI hoped to doubl e that nunber within 18 nonths.”
The CGuarantee was signed by Mercy four nonths after the date on
that cover letter. And three nonths after that, in Cctober of
1998, the parties had conpleted the process of anmending the |PA
Agreenment to include nenbers from the Stellar-United Agreenent.
Thereafter, in Decenber and January, MPPlI began accepting United’ s
Medi care nenbers. It is undisputed that those anendnents and the
additional Medicare nenbers significantly increased Mercy’'s
obl i gati on under the Guarantee. And just as predicted in the cover
letter, the nunber of patients served by MPPI nore than doubl ed

within 18 nonths. In March of 1998, MPPI was serving 2,537
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patients; by Novenber of 1998, the nonth that the Cctober |PA
Amendrent s becane effective, MPPI was serving 5,996 patients.

G ven the evidence cited by the circuit court, we hold that
the court was not clearly erroneous in determning that the |PA
Agreement and Mercy’'s Cuarantee were “not altered or nodified” by
t he Cctober 1998 | PA Amendnents or addition of Medicare nenbers in
a way not contenplated by those two agreenents.

Mercy, however, maintains that it was not involved in the
negoti ations |leading up to the Cctober 1998 | PA Anendnents or the
acquisition of United s Medicare nenbers. It asserts that MPPI was
the corporate entity involved in those negotiations, not itself,
and that it therefore had no know edge of those transactions. W
di sagr ee.

The circuit court found, and Mercy does not deny, that
“menbers of Mercy’s Board (including Sister Anbs, CEO of Mercy, and
Thomas Ml len, President and CFO of Mercy Medical Center) were
menbers of MPPI’s Board and the nore active Joint Policy Cormittee
of MPPI, which dealt with regular and routi ne busi ness deci sions.”
Still, Mercy asserts that there is no evidence that the information
regardi ng the Cctober 1998 | PA Anendnents di scussed during MPPI’s
Board neetings and Joint Policy Commttee neetings was actually
conmuni cated from Mullen or Sister Ampbs to Mercy. And what is
nore, Mercy clainms that information can not be inputed to Mercy

because when Mull en and Sister Anbs sat on MPPI's Board and Joi nt
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Policy Commttee, they did so as officers of MPPI, not as officers
of Mercy.

Evi dence was presented, however, that Millen was keeping
Mercy’s Board inforned about the October 1998 |PA Anendnents.
“MPPI President and COO Mark Bittle, testified,” the circuit court
noted, “that Millen, told himthat Mercy s Board was being kept
i nformed of the merger developnents.” Bittle' s testinony was as
fol | ows:

[ Mark, is it vyour recollection that
sonetinme before the August 1, 1998,
affiliation the Joint Policy Commttee
understood that one of the elenments of
the affiliation would be to try to nerge

the Stellar business fromUnited with the
MPPI busi ness from United?

[Bittle] Yes.

* * %

[Q: Sir, do you recall, in sum and substance, during
this period Thomas Mul |l en saying to you that he had
been keepi ng his board apprised of the devel opnents
of MPPI in total, including all of the contracting
i ssues?

[ A] Yes.

Mor eover, evidence of such communi cations i s not necessary to
establish that Mercy knew as nuch about the OCctober 1998 |PA
Amendrments as Millen did, for Millen's knowl edge of those
anendnents is inmputable to Mercy. “A corporation can act only

through its agents,” and “notice to an officer or agent” of a

corporation “is notice to the corporation ‘where the officer or
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agent in the line of his duty’ ought, and could reasonably be
expected, to act wupon or comunicate the know edge to the
corporation.” Hecht v. Resolution Trust Corp., 333 Ml. 324, 345-46
(1994) (quoting Int’l Bankers Life Ins. Co. v. Holloway, 368 S.W 2d
567, 580 (Tex. 1963)(citation omtted)). Moreover, “‘[a] common
officer’s know edge of the affairs of one corporation wll be
i mputed to the other when such know edge i s present in his mnd and
menory at the time he engages in a transaction on behalf of such
ot her corporation, or when such know edge cones to hi mwhil e acting
as an agent for such other corporationin his official capacity, or
whil e acting as an agent of such corporation, and within the scope
of his authority . . .’” Wwilliams v. State Med. Oxygen & Supply,
Inc., 874 P.2D 1225, 1229 (Mont. 1994) (quoting 19 CJS Corporations
8§ 637 at 288 (1990)).

Both Mullen and Sister Anbs were acting as Mercy' s agents
whil e they served on the Board and Joint Policy Comrittee of MPPI
During 1997 and 1998, Mercy was the majority sharehol der of MPPI
a corporation it had forned and capitalized to create, as Sister
Anpos testified, a “geographically dispersed physician network”.
“I'llt served [Mercy],” according to the sister, “to have a
substantial relationship with a physician organization that was
geographically dispersed.” Indeed, as Sister Anpbs put it, MP

“was vitally inportant because it gave [Mercy] the opportunity to
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devel op strong relationships with physicians throughout Centra
Maryl and.”

In forming MPPI, Mercy' s Board of Trustees “sel ected whomit
wanted to serve on MPPI's Board.” Sister Anmps explained: Mercy
“wanted [ MPPI] to . . . succeed in achieving its mssion, and so it
woul d send people to be on the Board who would act in the best
interests of the entity that they were the board nenbers for.”
Thomas Mullen’s testinmony did not differ materially from the
sister’s.

Mul | en stated that he was appointed by Mercy to MPPI’'s board
of directors “to provide fiduciary insight to the managenent and
running of MPPI.”  Although Miullen and Anbs may have al so been
serving MPPI’s interests while on MPPI’s board and conmttee and
owed MPPI a fiduciary duty during that time, as Mercy contends,
that did not negate their roles as Mercy’'s corporate agents. “The
possibility of dual agency, and its propriety where there is good
faith, no conflict of interest, and due authority from both
principals, is well recognized.” See Hampton Roads Carrier’s Inc.
v. Boston Ins. Co., 150 F. Supp. 338, 343 n.9 (D. M. 1957)
(citations omtted). In any event, it is clear that agents of
Mercy sat on MPPI's Board of Directors and Joint Policy Commttee
during a tinme when that board and committee were considering the

Cct ober Amendnents to the | PA Agreenent as well as the additional
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Medi care nenbers. Consequently, know edge of that transaction is
i mputable to Mercy.

Furthernore, Mercy's reliance on william Danzer & Co. V.
Western Maryland Railway Co., 164 Md. 448 (1933), does not persuade
us otherwi se. There, the Court of Appeals recited “[t]he general
rule . . . that the know edge of an officer of the corporation,
obtained while acting outside of his official duties, in relation
to a matter in which he acted for hinmself and not for the
corporation, is not, nmerely because of his office, to be inputed to
the corporation.” 1d. at 457-58. That rule has no applicability
in this case because, as discussed above, know edge of the Cctober
1998 | PA Anendnent s and addi ti onal Medi care nmenbers was obt ai ned by
Mul I en and Si ster Anbs while sitting as Mercy's designees on MPPI ' s
Board and Joint Policy Commttee, not “while acting outside of
[their] official duties, in relation to a matter in which [they]
acted for [thensel ves] and not for the corporation.” Id.

Mercy next argues that even if it had know edge of the Cctober
1998 Amendnents, that know edge did not constitute consent to the

i ncreased Guar antee obligation. In support of that argunment, Mercy

cites Am. Iron & Steel Mfg. Co. v. Beall, 101 Md. 423 (1905). In
that case, Beall “guaranteed to [Anerican] paynent for certain
goods sold and delivered to the firmof Flaherty & Lande.” 1Id. at

424. \Wen “[t] he debt was not paid at maturity,” Anerican sent

Beall a letter stating that Anmerican agreed to grant Flaherty &
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Land an extension in which to pay its debt, and asking Beall *“if
the sane is satisfactory to you.” 1I1d. Beall responded that that
was “entirely satisfactory.” 1d. Unfortunately, Flaherty & Land
failed to pay its debt by the extended deadline, and asked for
“anot her extention of one nmonth.” 1d. American “advised themt hat
[it] would accept a one nonth’s note for the account so as not to
di sconmode [Beall], and also favor them” 1d. Anerican inforned
Beall of this arrangenent, but Beall did not respond. When
Fl aherty & Land defaulted once again, Anerican demanded paynent
fromBeal |l pursuant to the Guarantee. Upon Beall’s refusal to pay,
American brought suit, arguing, anong other things, that “the
agreenent to extend tine was given with the alleged acqui escence
and consent of” Beall. 1d. at 425. The trial court rejected that
argunent, and granted Beall’s denurrer

The Court of Appeals affirned, stating that Beall’s “silence
by declining to reply to the letter of the 30'" of August, 1904,
cannot be construed as an acqui escence or regarded as an agreenent
to give a further extension of tine.” I1d. at 426-27. The Court

decl ared “that if an extension of tine be granted to the principal,

the surety is discharged, unless he assents thereto. Mer e
know edge of such extension, without nore, is imuaterial.” 1d. at
427.

The instant case is distinguishable because, unlike Beall

Mercy had nore than “nmere know edge” of the change in the Guarantee
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obl i gati on. Id. at 427. As previously discussed, the IPA
Agreenent contenplated fluctuations in MPPI's nenbership, and the
GQuarantee itself authorized a fluid guaranteed anount to
accommodat e those fluctuations. In contrast, Beall’s guarantee
was fixed; he “guaranteed to [Anerican] the paynent for certain
goods sold and delivered to the firmof Flaherty & Lande, anounti ng
to the sumof $ 2,000. . . .” 1d. at 424. And finally, unlike
Beal | , Mercy sought, supported, and benefitted fromMPPI’s growt h,
knowing that that growh would result in an increase in its
obligation under the Guarantee. The evidence of that, as the
circuit court observed, was the testinony of Millen, Sister AnpS,
and Mark Bittle.
Mul I en, Mercy’s executive vice-president and chief financia

of ficer (who signed the Guarantee on behalf of Mercy on July 6,
1998, about three nonths before the execution of the Cctober 1998
| PA Anendnents) testified that “Mercy was supportive of MPPI
grow ng because Mercy felt that if MPPI grewit would have a better
chance of being financially viable.” And Sister Amps testified
that not only was the creation of a “geographically dispersed
physi ci an network for MPPI . . . Mercy’s separate but conplinentary
goal” but, nore specifically, that “sonme of Mercy’'s vision for the
partnership with MPPI woul d produce a rel ationship in which sone of
those patients (MPPI’s) would be referred to Mercy Medical Center

.” And finally Mark Bittle, chief operating officer of MPPI
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testified “that it was the intention of Mercy to expand the
geographic services of MPI,” and that “one of the indirect
nmeasures of revenue derived fromthe associati on between MPPI and
Mercy were referrals (of patients) from MPPI back to Mercy.”
After outlining this testinony, the circuit court declared
that, “[f]romthese facts [it could not] fathomon the |l awthat the
additional at-risk patients accepted by MPI, via the Upper
Chesapeake-Stel |l ar nmerger, were an alteration or nodification not
sought by Mercy in Mercy’'s goals and objectives.” Nor can we.
Finally, Mercy challenges the circuit court’s finding that
“Ial]t all times Dan Veith through [Mercy Ventures] was acting on
behal f of his principals Mercy and MPPI in the negotiations that
l ed to the subject nerger,” and its conclusion that “Mercy i s bound
by the conduct of their [sic] agent [Mercy Ventures].” But we need
not linger long over this issue. The circuit court, as we have
pointed out, had nore than a sufficient basis upon which to
concl ude that Mercy knew of the October 1998 | PA Anendnents and t he
addi ti onal Medi care nenbers, and that it consented to the increased

guar ant ee obligation.

III.

Mercy contends that even if its obligation under the Guarantee
was not discharged, its obligation did not exceed $1.1 nmillion. 1In

support of that contention, Mercy begins by asserting, strangely
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enough, that Attachnent Q and the Guarantee reflected its demands

that the Guarantee contain a set amount” that would be
recal cul ated on an annual basis by providing for an initial $1.1
mllion guarantee anount “for the first 12 nonths” follow ng Apri
of 1998, which “woul d thereafter be recal cul ated every 12 nont hs.”
This argunent | eaves us alittle bewildered as it suggests that the
$1.1 million was just the initial anmount of the guarantee and was
to be recal cul ated, as United contends, annually.

Mercy then argues that “even if the anpbunt of [its] guarantee
[was] to change,” there were two “conditions precedent” to any
obligation it nmay have had to guarantee a |arger anount. First,
Mercy asserts that United had a duty to recal cul ate a new guar ant ee
anount each year, and second, that MPPI had to obtain Mercy’'s
“assent” to that new anount. Because neither of those conditions,
according to Mercy, was net, it clains that it guaranteed nothing
nore than the original $1.1 million

W agree that the CGuarantee provided for a $1.1 mllion
guarantee anount for the first 12 nonths following April 1, 1998
(the effective date of the April 1998 | PA Anendnents), which “woul d
thereafter be recalculated every 12 nonths.” So did the circuit
court. | ndeed, that court found that the “$1.1 mllion dollar
initial anpbunt in the Guarantee referenced only to the *Start Up’
period of the April 1998 |PA agreenent as evidenced by the

precedi ng capitation paid MPPI from United for February and March
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1998.” W disagree with Mercy however that, under that
construction of the Guarantee, the $1.1 mllion was a “set” anount
that defined the limts of its obligation during the life of the
Guarantee. That assertion has no nerit.

We hardly need to point out, but we shall, that Mercy admts
that the $1.1 million was based on the capitation paynents for
February and March of 1998, the two nonths preceding April 1, 1998.
Qbvi ously, the guarantee amount is not “set” if it is to be
recal cul ated every 12 nonths. Hence, Mercy’'s assertion that the
guar ant ee anount was “set” at $1.1 mllion is w thout foundation.
G ven Mercy’'s own construction of Anended Attachnment Q and the
Guarantee, the circuit court did not err in concluding that Mercy’s
obligation was for $ 5,108, 476. 00.

Also without nerit is Mercy' s argunent that the |anguage of
the Guarantee creates two “conditions precedent” to any increase in
its obligation, nanmely, that United first “recalculate” the
guarantee amount and that MPPlI obtain Mercy' s “assent” to the
recal cul ated guarantee anount. “The question [of] whether a
stipulation in a contract constitutes a condition precedent is one
of construction dependent on the intent of the parties to be
gathered by the words they have enployed and, in the case of
anmbiguity, after resort to the other permssible aids to

interpretation.” Chirichella v. Erwin, 270 Md. 178, 182 (1973).
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“As a fundanental principle of contract construction, we seek
to ascertain and effectuate the intention of the contracting
parties.” Turner v. Turner, 2002 M. App. LEXIS 175 (2002).
““[T]he primary source for determining the intention of the parties
is the language of the contract itself.’" Id. (quoting Hartford
Accident & Indem. Co. v. Scarlett Harbor Assocs. Ltd. P'ship, 109
Md. App. 217, 291, 674 A .2d 106 (1996), arfr'd, 346 M. 122, 695
A.2d 153 (1997)). In determning the parties’ intent, “Mryland
follows the objective | aw of contracts.” General Motors, 303 M.
at 261. Under that doctrine, “the clear and unanbi guous | anguage
of a witten agreenent controls, even if the expression is not
congruent with the parties’ actual intent at the tinme of the
docunent’s creation.” B & P Enter. v. Overland Equip. Co., 133 M.
App. 583, 604 (2000); see also General Motors, 303 M. at 261.
And, “‘[i]f a witten contract is susceptible of a clear,
unanbi guous, and definite understanding . . . its construction is

for the court to deternine. Suburban Hosp., Inc. v. Dwiggins,
324 Md. 294, 306 (1991) (quoting Rothman v. Silver, 245 M. 292,
296 (1967)).

The recal cul ati on provisions of Anmended Attachnment Q and the
Guar antee are clear and unanbi guous and do not evidence an intent
to create a condition precedent to Mercy’'s increased guarantee

obligation. That the circuit court determ ned that the Guarantee

was anbiguous as to the condition precedent issue is
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i nconsequential, for “a trial court may be right for the wong
reason.” Lee v. County Bd. of Appeals, 235 M. 38, 41 (1964);
Robeson v. State, 285 Md. 498, 502 (1979), cert. denied, 444 U.S.
1021 (1980) (“[Al n appellate court will affirm*®where the record in
a case adequately denonstrates that the decision of the trial court
was correct, although on a reason not relied upon by the trial
court and perhaps not even raised by the parties.””)(citation
omtted).

Wth respect to conditions precedent, the Court of Appeal s has
decl ared that, “[a]lthough no particular formof words i s necessary

to create an express condition,” certain words and phrases “are
commonly used to indicate that performnce has been expressly made
conditional.” Hartford Fire Ins. Co. v. Himelfarb, 355 Ml. 671,
680 (1999). Such words and phrases include “if,”"provided that,”
“when,” “after,” “as soon as,” and “subject to.” Id. None of
those words appears in the recalculation provisions of Anended
Attachnment Qor in the Guarantee. Attachnent Q states that United
“Wll recalculate the required Guarantee Amount . . . [e]very 12
months following the Start Up Date.” In the next sentence it
states that MPPI “wi ||l have 30 days following witten notification
of [United] to assure that [Mercy] anend[s] the CGuarantee to
reflect the new required CGuarantee Amount.” It further asserts

“that [United] shall recal cul ate the required Guarant ee Anbunt from

time to time as described in Attachment Q of the Agreenment, and
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that this Guarantee shall be anended to reflect any new required
anount.” None of the | anguage that comonly expresses a condition
precedent appears in those provisions.

But what the Guarantee does plainly state is that Mercy
“unconditionally guarantees to [United] the punctual paynent of
External Providers by [MPPI] . . . .” (enphasis added). G ven the
| ack of any words in the Guarantee creating a condition precedent
and t he Guar ant ee’ s unanbi guous decl arati on of unconditionality, we
cannot but conclude that the Guarantee was what it declared itself
to be, an "unconditional guarantee.”

Sim | ar | anguage was used i n the guarantee at issue in Hodgson
v. Burroughs, 175 Md. 413, 424 (1938). That guarantee stated: “‘W
guarantee to you the return of your principal and interest under
any and all circunstances.’” Id. In determining that the
guarantee in question was an “absolute guarantee,” not a
“conditional guarantee,” the Court stated that, “[i]f this is not
an absol ute, unqualified and unconditional undertaking it may well
be asked, ‘What is it? To hold that a promse so clear and
unanbi guous neant anything less or different would be a severe
i ndictment not only of the commobn sense of courts, but of the
justice of the law.” 1d. The phrase “unconditionally guarantees”
in the Guarantee warrants the same judicial response.

Lest any doubt renmain as to the wunconditional nature of

Mercy’ s Guarantee, we note that there is nothing in the | anguage of
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Anmended Attachment Qor in the GQuarantee to indicate that MPPlI had
to gain Mercy’'s “assent” to the re-cal cul ated guarantee anount.
Anended Attachment Q nerely states that MPPI has 30 days foll ow ng
witten notification of the re-calculation fromuUnited to “assure
that [Mercy] anend[ed] the Guarantee to reflect the new required
guarantee anmount.” |f anything, that |anguage underm nes Mercy’s
assertion that MPPI had to obtain its “assent” before MPPI woul d be
bound to an increased guarantee anopunt, for that |anguage states
that the new guarantee anount is “required.” And finally, the
| anguage of the GQuarantee itself flatly contradicts Mercy's
assertion. It states that “this Guarantee shall be anended to
refl ect any new required anmount.” (enphasis added).

In sum given the | anguage of the re-cal cul ati on provisions of
Amended Attachnment Q and the @uarantee and the GQuarantee’s
unanbi guous assertion that it is “unconditional[],” the circuit
court correctly concluded that United’ s obligation to re-cal cul ate
the guarantee amount and MPPI’'s obligation to assure that Mercy
provi de an anended Guarantee to reflect that required anount were
not i ntended to be conditions precedent. W hold, therefore, that
Mercy's obligation under the Guarantee was not limted to $1.1
mllion, and that Mercy' s conditions precedent claimis wthout

nmerit.
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Cross-Appeal
United contends that it was entitled to pre-judgnent interest
on the judgnment it received fromthe circuit court “as a matter of
right.” In support of that contention, United asserts that

“Mercy’s obligation to pay on its guarantee involved a |iquidated

and definite amount.” Thus, according to United, the circuit court
erred in denying its request for pre-judgnent interest. e
di sagr ee.

But before reaching the nmerits of this claim we note that
United’ s argunents regardi ng pre-judgnent interest were made to the
circuit court in a notion to revise filed nore than thirty days
after entry of the court’s final judgnment. Consequently, the
circuit court could exercise its revisory power over the judgnent
only “in case of fraud, mstake, or irregularity.” Mryland Rule
2-535(b). Accord Mi. Code (1973, 2002 Repl. Vol.), § 6-408 of the
Cs. & Jud. Proc. Article (“CIP")(stating that after thirty days
from the entry of judgment, “the court has revisory power and
control over the judgnent only in case of fraud, m stake,
irregularity, or failure of an enpl oyee of the court or the clerk’s
office to performa duty required by statute or rule”). “The terns
‘fraud, mstake [and] irregularity’ have been narrow y defined and
strictly applied.” Autobahn Motors, Inc. v. Mayor of Balt., 321

Mi. 558, 562 (1991).
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Because United nmakes no argunents as to fraud, we are only
concerned with whether the circuit court should have granted
United’s notion based on “mstake” or “irregularity,” as those
terns are used in the context of Maryland Rule 2-535(b) and CIP §
6-408. “Mstake,” as used in that rule and statute, “is limted to
a jurisdictional mstake.” Chapman v. Kamara, 356 M. 426, 436
(1999). The termis therefore irrelevant here. An “irregularity,”
Wi thin the context of the rule at issue, “is a failure to follow
requi red process or procedure.” Radcliff v. Vance, 360 M. 277,
292 (2000); see also Alban Tractor Co. Inc. v. Williford, 61 M.
App. 71, 76-77 (1984)(defining irregularity as “‘the doing or not
doing of that, in the conduct of a suit at |aw, which, conformable
with the practice of the court ought or ought not to be
done’ ") (citation omtted). An “irregularity” usually occurs inthe
context of “a failure to provide required notice to a party,”
whi ch did not occur here. Id.; see Mut. Benefit Soc’y of Balt.,
Inc. v. Haywood, 257 M. 538 (1970)(dism ssal wthout notice);
Maryland Lumber Co. v. Savoy Const. Co., 286 MI. 98 (1979)(failure
of clerk to send required notice under MI. Rule 611); Gruss v.
Gruss, 123 M. App. 311, 319 (1998) accord Dypski v. Bethlehem
Steel Corp., 74 Md. App. 692, 696-97 (1988); J.T. Masonry v. Oxford
Constr. Servs., Inc., 74 M. App. 598, 607 (1988).

Mor eover, “[p]re-judgnment interest is allowable as matter of

right when the obligation to pay and the amount due has becone
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certain, definite, and liquidated by a specific date prior to
judgnment . . . .” Buxton v. Buxton, 363 Ml. 634, 656 (2001). But
the anmount at issue here, $5,108,476.00, does not reflect a
“certain” and “definite” sum owed by Mercy to United. It only
represents the maxi numanount that Mercy is obligated to pay under
iIts Guarantee to nedical service providers left unpaid by MPPI

That is why the circuit court ultimtely vacated its origina
judgnment in favor of United in that anmount and ordered Mercy to
pl ace the $5, 108,476.00 into an account from which United could
reinburse itself for clains that it had paid and from which it
could pay outstanding nedical bills that were to be paid by MPPI
under its agreenent with United. Thus, the total amount that wl|

eventual |y be drawn fromthat account is uncertain and indefinite.

JUDGMENT AFFIRMED.

COSTS TO BE PAID BY APPELLANT
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