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In this appeal we are asked to define the scope and effect of
a narrowy drafted arbitration provision on a dispute involving
mul tiple overl appi ng i ssues, and nmultiple parties, some of whomare
not parties to the agreenent to arbitrate. W resolve the appeal
by ascertaining that the parties intended to arbitrate only one
I ssue, but recognizing the res judicata effect that arbitration of
that i ssue may have on the overl appi ng non-arbitrable i ssues. The
i ssues as to the non-contracting parties should be stayed pendi ng
the outconme of the arbitration

The arbitration clause in question was contained in a contract
bet ween The Redenptorists, appellant, and Coul thard Services, Inc.
(“CSl”), appellee, regarding CSI’'s provision of cenetery services
to ceneteries owned and operated by The Redenptorists. The |atter
brought suit inthe Grcuit Court for Baltinore County agai nst CSI
and two of its principals, appellees Thomas Coulthard and Lee
Dor man.

CSlI and Coulthard filed a petition to conpel arbitrati on under
the arbitration provision in the contract.* The court granted the
petition as to both CSI and Coulthard, ordering that The
Redenpt ori sts’ cl ai ns agai nst these two parties be arbitrated. The
court also stayed The Redenptorists’ clainms against Dorman unti
t he concl usion of the arbitration.

The following issues are raised in this appeal of the |ower

'Dorman did not file such a petition, and thus the court did
not rule on the arbitrability of the clains against him



court’s deci sion:
l. Should this Court grant CSI and
Coul thard’s notion to dismss this appeal as
not properly before the Court?
. Did the trial court err in granting
Coul thard’s petition to order arbitrati on when
Coul thard, individually, was not a party to
the contract between CSI and appellant that
contai ned the arbitration provision?
I[11. Didthe trial court err in finding that
CSI and Coul thard had not waived their rights
to arbitration?
IV. Did the trial court err in granting CSI
and Coul thard’s petition to order arbitration
of all of the clains raised in appellant’s
amended conpl ai nt ?
V. Did the trial court err in staying the
court action as to any non-arbitrabl e clains,
i ncludi ng the clains agai nst Dor man?

Finding this appeal properly before us, we deny CSI and
Coul thard’s notion to dism ss the appeal. |In addressing the nerits
of the appeal, we hold that the court erred in granting appell ant
Coulthard's petition to arbitrate because Coul t hard was not a party
to the contract containing the arbitration provision. W further
hold that the trial court correctly concluded that CSI had not
waived its right to arbitrate the clains against it.

W find error, however, in the trial court’s determnation
that all of The Redenptorists’ clains against CSI were arbitrable.
Accordingly, we reverse the judgnent in part. Because The
Redenptorists’ challenge to the stay of the clains agai nst Dorman

is not properly before us, we will not address it.



FACTS AND LEGAL PROCEEDINGS

The Redenptorists is a Maryl and corporation with its principal
officein Baltinore. The corporationis “a congregation of priests
and religious [persons]” that owns and operates several ceneteries
inBaltinmnore City, and Balti nore and Anne Arundel Counties. CSI is
a Maryl and cor poration providing various cenetery services. Thonmas
Coulthard is CSI's President, while Lee Dorman is a CSI officer.?

The Redenptorists and CSI entered into a contract in 1990,
wher eby The Redenptorists granted CSI the “right to sell cenetery
| ots, nonunents, narkers, mausoleuns, crypts, pre-need burial
contracts, including vaults and liners” on the grounds of two
ceneteries owned by The Redenptorists. In return, CSI agreed to
pay The Redenptorists a certain percentage of the “gross sales
price” of its products and services pertaining to these ceneteries.
This paynent was to be made on a quarterly basis. The contract
term was anmended in 1993 to bind the parties through August of
2000. The 1993 extension contract also provided that CSI would
bui | d mausol eum buil dings at one of the ceneteries, at its own
expense, and then turn the fee sinple title of such buil dings over
to The Redenptorists. The Redenptorists would receive a certain
percent age of the sales price of crypts in the nmausol eumbui | di ngs.

The 1993 contract incorporated all the provisions of the 1990

2For purposes of this appeal, we assune the accuracy of the
background facts set forth in The Redenptorists’ conplaint,
i ndi cating Dorman’ s status.



contract.

Under

contract granted CSI

a section entitled “Gounds For Term nati on,

GROUNDS FOR TERM NATION. Anything herein to
t he contrary not wi t hst andi ng, t he
Redenptorists shall have the right to
termnate this Agreenment for “cause” which
shall be defined as including any of the
following specific grounds:

a. The refusal on the part of CSI to
performits duties under this Agreenment after
first having been given thirty (30) days prior
witten notice by the Redenptorists demandi ng
such performance.

b. Personal gross m sconduct on the part
of the principals of CSI that is deenmed to
have a material adverse effect on the
reputation and integrity of the Redenptorists,
Sacred Heart of Jesus Cenetery or Mst Holy
Redeener Cenetery . :

c. A material breach of this Agreenent
whi ch shall include the failure of CSI for any
reason, within thirty (30) days after receipt
of witten notice from the Redenptorists to
correct, cease, or otherwise alter any
i nsubor di nati on, failure to conply wth
instructions, or other action or omssion to
act that in the opinion of the Redenptorists
does or may naterially or adversely affect its
owner shi p and operation of its ceneteries.

d. The bankruptcy or insolvency of CSI

In the event CSI disputes the cause
associated with any such discharge, then the
parties agree to submit such dispute to
binding arbitration in Baltinore, Maryland
pursuant to the provisions of the Maryland
Uniform Arbitration Act as set forth in the
Courts & Judicial Proceedings Article of the
Annot at ed Code of Maryl and. (Enphasis added.)

t he 1990

the right to arbitrate certain disputes.



Al'l went snoothly under the contract until, in early 1999, The
Redenptorists requested to review CSI's records and accounts
related to the cenetery properties. Through this review, The
Redenptori sts al | egedly di scovered that CSI owed it $800, 000, which
it had not remtted as required under the terns of the contract.
Thereafter, The Redenptorists sent a letter to CSI, giving it 30
days to cure the breach, i.e., to pay the sumall egedly owed. Wen
this 30 day period |apsed, The Redenptorists termnated its
contract with CSI under the “G ounds For Term nation” provision set
forth above.

On February 14, 2000, The Redenptorists filed a conplaint
agai nst CSI alleging breach of contract and conversion. Based on
this conplaint, CSI filed a notion for a nore definite statenent
and a notion to dismss for lack of jurisdiction. Wiile CSI's
notions were still pending, The Redenptorists filed a First Arended
Conmpl aint (“the conplaint”) on July 17, 2000, in the Crcuit Court
for Baltinore County. The anended conpl ai nt added Thomas Coul t hard
and Lee Dorman, two of CSI’s principals, as defendants, and al | eged
Ssi X separate counts rather than the two featured in the original
conpl ai nt .

COUNT I al |l eged breach of contract agai nst CSI.

COUNT II alleged fraud against CSI and Coulthard for

m srepresenting “a) the total nunber and nature and

extent of the sales contracts CSI had obtained related to

[t]he . . . ceneteries; b) the correct dollar amounts of

the sales contracts CSI obtained related to [t] he .
cenmeteries; c¢) the correct anount of noni es, conmm ssi ons,
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liabilities due to The Redenptorists; [and] d) the
correct amount of perpetual care funds due The
Redenpt ori sts.”

COUNT III clained constructive fraud against CSI and
Coulthard. It alleged that CSI and Coulthard had
breached their fiduciary duty to The Redenptorists by
“msrepresenting and failing to disclose a) the total
nunber and nature and extent of the sales contracts CS

had obtained related to [t]he . . . ceneteries; b) the
correct dollar ampunts of the sales contracts CS|
obtained related to [t]he . . . ceneteries; c¢) the
correct anmpunt of nonies, comm ssions, liabilities dueto

The Redenptorists; and d) by failing to escrow and rem t
to The Redenptorists those funds due The Redenptorists .
: ; and e) by appropriating corporate funds for the
personal use of the stockholders rather than remtting
noni es owed to The Redenptorists.”

COUNT IV cl ai ned fraudulent conveyance agai nst all three
appellees (CSlI, Coulthard, and Dorman), alleging that,
i nstead of remtting the nonies owed to The
Redenptorists, a debt of which it was aware, “CS
conveyed substantial assets to . . . Coulthard and
Dorman thereby rendering itself wunable to pay its
liabilities to The Redenptorists.”

COUNT V clainmed unjust enrichment against all three
appellees. It alleged that appellees “inproperly
wi t hhel d noni es fromThe Redenptorists” and that to all ow
appel lees to retain the benefit of this wthhol di ng woul d
be “inequitable and unjust[.]”

COUNT VI, a conversion count agai nst CSI and Coulthard,
concerned alleged actions by appellees after the
termnation of the contract. It alleged that, even after
its contract was termnated, CSI sold “niches” in the
mausol euns Wit hout notifying The Redenptorists, which
al ready had sold those niches to others.
Each of these counts requested the sanme $800,000 neasure of
damages.
Shortly thereafter, on August 22, CSI and Coulthard filed a

Petition To Order Arbitration, asserting that the arbitration



provision in the contract covered all of The Redenptorists’ clains
agai nst them On Septenber 15, The Redenptorists filed a Petition
To Stay Arbitration. After a hearing, the circuit court, on My
15, 2001, granted CSI and Coulthard s petition, ordering
arbitration of all clains agai nst those defendants. The court al so
stayed all cl ai ns agai nst appel |l ee Dorman until the arbitrati on was
concl uded.

W will include, in our discussion below additional facts as
they pertain to specific issues raised in this appeal.

DISCUSSION

I.
The Redemptorists’ Appeal Is Properly Before This Court

Before proceeding to the nerits of the appeal, we shall
address CSI and Coulthard’ s contention, made in the form of a
notion to dism ss appended to their brief, that this appeal was
prematurely filed, and thus is not properly before us.

After the court issued its May 15, 2001 order granting CSI and
Coulthard’s petition to order arbitration, The Redenptorists filed
a notion to alter or anend the judgnent on May 25. On June 14,
while its revisory notion was still pending, The Redenptorists
filed its notice of appeal to this Court. Thereafter, the tria
court denied the nmotion to alter or anmend, but entered a nore
specific order explaining its decision.

The Redenptorists filed its notion to alter or anend the

j udgnment under Md. Rul e 2-534.



Rule 2-534. Motion to alter or amend a
judgment - Court decision.

In an action decided by the [circuit]
court, on notion of any party filed within ten
days after entry of judgnent, the court may
open the judgnent to receive additional
evidence, may anend its findings or its
stat enent of reasons for the decision, nay set
forth additional findings or reasons, my
enter new findings or new reasons, nay anend
the judgnent, or nay enter a new judgnent.

MI. Rule 8-202 sets forth the timng requirenents for noting
an appeal from an order or judgnent. It provides, in relevant
part:

(a) Generally. Except as otherw se provided
in this Rule or by law, the notice of appeal

shall be filed wwthin 30 days after entry of
the judgnment or order fromwhich the appeal is

t aken.

(c) Civil action - Post judgment motions. In
a civil action, when a tinely notion is filed
pursuant to Rule . . . 2-534, the notice of

appeal shall be filed within 30 days after
entry of (1) a notice of wthdrawing the

notion, or (2) an order . . . disposing of the
notion pursuant to Rule . . . 2-534. A notice
of appeal filed before the wthdrawal or
di sposition of [the npbtion] . . . does not

deprive the trial court of jurisdiction to
di spose of the notion.

The Court of Appeals’ decision in Edsall v. Anne Arundel
County, 332 Md. 502 (1993), directly refutes the claimby CSI and
Coul thard that The Redenptorists’ appeal here was prematurely
filed. In Edsall, a final judgnent agai nst the Edsalls was entered
on February 28. N ne days later, the Edsalls filed a notion to
alter or anmend the judgnment. Wile their notion was still pending,
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the Edsalls filed a notice of appeal in this Court under Ml. Rule
2- 534. Thereafter, the Edsalls’ notion to alter or anend the
j udgnment was deni ed. The Edsalls did not file any subsequent
notice of appeal.

In arguing that the appeal shoul d be dism ssed, the defendant
in Edsall asserted that the Edsalls’ notice of appeal, filed while
their revisory notion was still pending, was “ineffective because
the finality of the judgnent had been interrupted by the tinely
filing of the notion to alter or anmend the judgnent.” I1d. at 503-
04. In answering our certified question regardi ng whether a notice
of appeal filed “prior to the withdrawal or disposition” of a
revisory notion is sufficient to constitute a tinmely appeal, the
Court of Appeal s expl ai ned:

The notice of appeal, if otherw se effective
under the provisions of Rule 8-202(a), wll
not lose its efficacy because a tinely post-
judgnment notion is filed or is pending, but
its effect will be delayed until the trial
court rules on the pending notion, or it is
wi t hdrawn[ . ]
Id. at 506.

Simlarly, in Bd. of Liquor License Comm’rs for Baltimore City
v. Fells Point Carfé, Inc., 344 Ml. 120 (1996), after the entry of
a final judgnment, the Board filed several notions to reconsider.
It filed a notice of appeal while these notions to reconsider were

still pending. Citing its decisionin Edsall, the Court of Appeals

held that the Board’s notice of appeal did not lose its



effectiveness sinply because the Board filed a post-judgnent
notion. See id. at 134. Therefore, the Board s appeal was held
to be tinely filed, and properly before the Court. See id.

Here, as in Edsall and Fells Point Caré, the filing of a post-
judgnment notion did not render The Redenptorists’ tinmely notice of
appeal ineffective. It nerely del ayed the effect of that notice of
appeal until after the resolution of the notion.

CSI and Coul thard argue that this case is distinguishable from
both Edsall and Fells Point Café, because in those cases

the denial of the tinely filed revisory notion

was not by way of a conplete nenorandum

opinion and order which «clarified and

essentially replaced the prior order. That

is, if the trial court’s denial of the notion

to alter or anend judgnent does not alter the

character of the prior judgnent, there would

be no need to renew an appeal filed prior to

di sposition of that revisory notion. This did

not occur here.
We reject this argunment because we see no such limtation in the
rul e pronounced by the Court of Appeals in both Edsall and Fells

Point Caré.® The Redenptorists filed a tinely notice of appea

SRecently, in Folk v. State, 142 M. App. 590 (2002), we
di scussed the effect of the rule laid out in Edsall in the context
of a crimnal case.

Inruling on [a postjudgnment notion after
a notice of appeal has been filed], the
[trial] court is not constrained to limt the
exercise of its jurisdiction so as not to

interfere with the appeal — just as it would
not have been so constrained had it ruled on
the notion in the ordinary course. If the

(conti nued. . .)
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fromthe May 15 final judgnent, and its appeal is properly before
this Court.

We find the other cases cited by CSI and Coulthard in support
of their notion to dism ss to be distinguishable. In Carr v. Lee
135 Md. App. 213 (2000), cert. denied, 363 Mi. 206 (2001), we held
that there was no final judgnent from which to appeal because the
trial court, in ruling orally from the bench, “not only
contenplated that a witten order woul d be executed, and expressly
indicated that its decision was not final,” it also failed to
decide all the issues, nerely “outlin[ing] its thoughts and
conclusions” fromthe bench. I1d. at 223. Unlike carr, here the
trial court’s May 15 order was a witten order, and di sposed of all
the issues raised in the petition to order arbitration.

Makovi v. Sherwin-Williams Co., 311 Ml. 278 (1987), is also
di sti ngui shabl e. In Makovi, the Court of Appeals held that an
order granting the defendant’s notion for sunmary judgnent, but
giving the plaintiff 30 days to file an anended conpl ai nt, was not

a final order, and thus an appeal fromsuch an order was prenature.

(...continued)
court denies the notion, th[e] appeal shal
then proceed, and the appellant nay raise
i ssues challenging the underlying judgnents
and the denial of the notion. If the court
grants the notion, it is the appellant’s
responsibility to dismss this appeal.

Id. at 602 (citing Edsall v. Anne Arundel County, 332 M. 502, 508
(1993)).
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See id. at 281-83. The trial court’s order in this case had no
such express provision affecting its finality.

Finding this appeal properly before us, we deny CSI and
Coulthard’s motion to dismss and nove on to address the
substantive nerits of the appeal.

II.
The Trial Court Erred In Granting Coulthard’s
Petition To Order Arbitration

The Redenptorists argue that the trial court erred in granting
appellee Coulthard s petition to order arbitration of the clains
agai nst him because Coulthard was not a party to the contract
between CSI and The Redenptorists that contained the arbitration
provi si on. Therefore, it asserts, Coulthard has no right to
arbitration of the clains against himindividually.*

“Arbitration is the process whereby parties voluntarily agree
to substitute a private tribunal for the public tribunal otherw se
avai l able to them” Gold Coast Mall, Inc. v. Larmar Corp., 298 M.
96, 103 (1983). Therefore, “[a] party cannot be required to submt
any dispute to arbitration that it has not agreed to submt.” Id.

“Arbitration is 'consensual; a creature of
contract. As such, only those who consent are
bound. . . . In the absence of an express
arbitration agreenent, no party may be
conpelled to submt to arbitration in
contravention of its right to |egal process.'

An arbitration agreenent cannot i npose
obl i gations on persons who are not a party to

“These clains include fraud, constructive fraud, fraudul ent
conveyance, unjust enrichnment, and conversion.
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it and do not agree to its terns.”

Hartford Accident & Indemn. Co. v. Scarlett Harbor Assocs. Ltd.
P’ship, 346 Md. 122, 127 (1997)(citations omtted); see also Curtis
G. Testerman Co. v. Buck, 340 Ml. 569, 579-80 (1995)(trial court
erred in forcing president of contracting conpany to arbitrate
honmeowners’ cl ai ns8 agai nst himindividually when he was not party
to contract between honmeowners and conpany that contained
arbitration provision).

Appl ying these principles, we hold that the trial court erred
in granting Coulthard s petition to conpel arbitration of The
Redenptori sts’ clains against him because there was no agreenent
bet ween The Redenptorists and Coulthard to arbitrate, only an
agreenent between The Redenptorists and CSI. In doing so, we
reject CSI and Coulthard s contention that, despite the fact that
a party cannot be conpelled to arbitrate,

there is nothing preventing a party from
joining in a pending arbitrati on proceedi ng as
to a claim against that party based on the
same facts and circunstances as the clains
before the arbiter, even if that party did not
sign the contract. Since arbitration is a
“vol untary” process, there is no i npedinent to

a party “voluntarily” deciding to be part of
t hat process.

Their argunent, frankly, m sses the point. Coulthard is not nerely
“voluntarily” consenting to arbitration of the clains agai nst him
He is attenpting, by filing a petition to order arbitration, to

conpel The Redemptorists, against its will, to arbitrate clains it
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never agreed to arbitrate. This action violates the spirit of
arbitration, as outlined in the principles |aid out above.

The trial court erred in granting Coulthard’ s petition to
order arbitration of The Redenptorists’ clains against him On
remand, the court should consider whether a stay of The
Redenpt ori sts’ clai nms agai nst Coul thard, pending arbitration with
CSl, is appropriate. See Moses H. Cone Mem’l Hosp. v. Mercury
Constr. Corp., 460 U S. 1, 20 n.23, 103 S. C. 927, 939 n.23
(1983)(“In sone cases, . . . it may be advisable to stay litigation
anong the nonarbitrating parties pending the outcone of the
arbitration. That decision is one |left to the [lower] court
as a matter of its discretion to control its docket”).

III.
CSI Did Not Waive Its Contractual Right To Arbitrate

The Redenptorists asserts that the trial court erred in
finding that CSI and Coul thard had not wai ved any right they m ght
have had to arbitrate the clainms against them Because we hol d
that Coulthard had no contractual right to arbitrate in the first
pl ace, we need not decide whether Coulthard waived that right.
Therefore, we focus solely on the actions and intentions of CSI

The Redenptorists puts forth three “circunstances” that it
bel i eves support an inference of waiver on the part of CSI: (1)
“the un-tinmeliness and | ack of any arbitration filing” by CSI; (2)
CSl’s filing of a notion to dism ss The Redenptorists’ conplaint;

and (3) the allegation that CSI “continued to conduct business
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relative to [one of the ceneteries] after July 31, 1999,” when The
Redenptorists termnated its contract with CSI. CSI disputes this
chal | enge, asserting that there is no evidence to indicate that it
“intentionally” relinquished its right to arbitrate, as required
under waiver | aw.

“Because the right to arbitrate is a matter of contract, it is
possible for parties to waive that right.” Charles J. Frank, Inc.
v. Associated Jewish Charities of Baltimore, Inc., 294 Ml. 443, 448
(1982).

A wai ver is t he i ntentiona
relinqui shment of a known right, or such
conduct as warrants an inference of the

relinqui shment of such right, and may result
froman express agreenent or be inferred from

the circunstances. “[Alcts relied upon as
constituting a waiver of the provisions” of a
contract must be inconsistent with an

intention to insist upon enforcing such
provi si ons.

BarGale Indus., Inc. v. Robert Realty Co., 275 Md. 638, 643 (1975).
“The intention to wai ve nust be clearly established and will not be
inferred from equivocal acts or |anguage.” Charles J. Frank, 294
Md. at 449.

“Whet her or not there has been a wai ver of such a right under

a contract is generally a question of fact.”® Bargale Indus., 275

W explained the effect of a finding of waiver in Stauffer
Constr. Co. v. Bd. of Educ. of Montgomery County, 54 M. App. 658,
668 (1983).

A finding of waiver . . . would mean no nore
(conti nued...)
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M. at 644. W will reverse the factual findings of the trial
court only if clearly erroneous. See RTKL Assocs., Inc. v. Four
Villages Ltd. P’ship, 95 Md. App. 135, 138, cert. denied, 331 M.
87 (1993). We review the trial court’s finding that CSI did not
wai ve its contractual right to arbitrate under this standard.

The parties, for the nost part, cite in support of their
respective positions the sane cases dealing with waiver of a
contractual right to arbitration. Because there is no “bright-
line” test for determ ning waiver, and since the determ nation of
what conduct constitutes an “intentional relinquishment” of one’s
right to arbitrate is highly factually-dependent, we wll review
the cases in this area to gain a better sense of the conduct that
has been adjudged in the past to effect a waiver. Against this
spectrum of cases, we then will conpare the three allegations of

wai ver raised in this case.

(...continued)

than that the contractual right to conpel
arbitration had becone unenforceable; that
right would be regarded as having been
voluntarily relinquished and thus treated as
though it had never existed. Such a finding
woul d have no bearing, however, upon either
the validity or the enforceability of the
underlying clainms (or the defenses to then).
It would nmean only that the dispute over the
claims woul d have to be resolved through the
judicial process, in which all argunents for
and against the clains could be presented as
t hough there never had been an arbitration
agr eenent .
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A.
Background Caselaw Governing Waiver Of A
Contractual Right To Arbitrate

“IOne who litigates an i ssue that otherw se woul d be subj ect
to arbitration waives his right subsequently to arbitrate that
I ssue.” Stauffer Constr. Co v. Bd. of Educ. of Montgomery County,
54 Md. App. 658, 667 (1983). In Charles J. Frank, the Court of
Appeal s affirmed the trial court’s finding that a contractor had
wai ved its right to arbitrate certain clainms when it filed a third-
party cl ai m agai nst the project owner, the project ower filed an
answer on the nmerits, and a final judgnent on an arbitrable matter
was obtained, all w thout any demand for arbitration. See Charles
J. Frank, 294 Md. at 450. The Court held, however, that the waiver
was only as to the right to arbitrate the claimlitigated, and did
not extend to other unrelated issues arising under the contract
bet ween the contractor and the owner.

VWile . . . [participation in a judicial
proceeding that resulted in a final judgnent
on an isolated set of issues] constituted a
wai ver of the right to arbitrate those issues,
it was not necessarily inconsistent with an
intention to enforce the right to arbitrate
ot her unrel ated issues arising under the sane
contract with the owner. Such conduct was,
therefore, too equivocal, in and of itself, to
support an inference that the contractor had
wai ved the right to arbitrate issues other
than those raised and decided in the .
[litigation]. There was no other probative
evi dence to show that the contractor intended
to waive the right to arbitrate unrelated
I ssues.

Id. at 454-55. Therefore, the Court of Appeals reversed the trial
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court’s finding that the waiver extended to contract clains
unrelated to the issues litigated. See id.

In Stauffer, the parties raised the i ssue of waiver by failure
to tinely demand arbitration before the circuit court, but the
court did not decide the issue. Instead, it overreached its
jurisdiction by adjudicating substantive issues as to the validity
of the wunderlying clains thenselves, rather than sinply the
arbitrability of those clainms. Therefore, we vacated the trial
court’s judgnment and remanded the case in order for the trial court
to make findings as to whether the party requesting arbitration had
wai ved its right to arbitration by not tinely demanding it. See
Stauffer, 54 M. App. at 672. Thus, Stauffer does not offer us
much gui dance, because we did not decide whether waiver had
occurred under the circunstances of that case.

In RTKL Assocs., we affirnmed the trial court’s finding that a
party who waited five years before demandi ng arbitrati on had wai ved
its right to do so. That party, however, in the neantinme, had
engaged itself in the Ilitigation by filing cross-clainms and
participating in depositions and other discovery, thereby
exhi bi ting behavior inconsistent with the intention to arbitrate.
See RTKL Assocs., 95 Md. App. at 144-45.

Gold Coast Mall involved a simlar “waiver by failure to
request arbitration” argunent nade by a | andl ord agai nst a tenant.

There, the arbitration provision stated that “in the event of
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di sagreenent between the parties . . . which they are unable to

resolve within sixty days . . . such disagreenent shall be
submtted . . . to. . . arbitration[.]” Gold Coast Mall, 298 M.
at 101-02. It further provided that “within fifteen (15) days

after the 60-day negotiation tinme” each party “shall appoint one
arbitrator” to sit on a three-arbitrator panel charged wth
resol ving the dispute.

The trial court found that the tenant had waived his right to
arbitrate by not initiating arbitration within fifteen days of the
expiration of the sixty-day negotiation period. Reversing this
Court, the Court of Appeals held that the trial court’s waiver
finding was clearly erroneous.

W are persuaded that a party against
whom a claim is asserted, and who is not
therefore seeking relief, does not have an
obligation to initiate arbitration. .
Because the | andl ord was asserting a claim it
was the landlord's and not the tenant’s
initial obligation to initiate arbitration.
The landlord, however, did not initiate
arbitration. Rat her, it sought relief by
asserting its claimin the trial court. This
action by the landlord constituted a refusal
to arbitrate.

In the trial court the tenant did not
file an answer on the nerits. Rat her, it
filed a notion raising prelimnary objection
on the ground that the agreenment required
arbitration of the . . . dispute and filed a
petition to conpel arbitration. Under these
ci rcunstances, the tenant did not engage in
any conduct inconsistent with an intention to
i nsi st upon enforcing the right to arbitrate.
Accordingly, the tenant did not waive the
right to arbitrate the . . . dispute
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Id. at 113-15.

In addition to the <cases above, <cited by both The
Redenmptorists and CSI, CSI cites two additional cases for our
consi deration. Horsey v. Horsey, 329 Ml. 392 (1993), concerned a
separation agreenent. This agreenent provided for arbitration of
any dispute as to “the matter of any reduction or subsequent
increase in alinony paynents[.]” Id. at 395. Because both parties
filed pleadings in the circuit court, stated through their
attorneys at trial that the arbitration clause in the contract had
been waived, and had never requested arbitration, the Court of
Appeals held that the parties had “unequivocally waived their
contractual right to arbitration as a neans for resolving their
di spute” by failing to request arbitration at any tinme during the
court proceedings and engaging in actions “‘inconsistent with an
intention to insist upon enforcing’ their right to arbitrate.” 1I1d.
at 407. Therefore, the Court of Appeals reversed the trial court’s
order to arbitrate the parties’ dispute. See id. at 406.

Simlarly, in NSC Contractors, Inc. v. Borders, 317 Ml. 394
(1989), the Court of Appeals affirned the trial court’s finding
that the parties had waived their right to arbitrate the claim
because neither party had demanded arbitration at trial, and one
party “stated in the petition for a wit of certiorari that the
parties voluntarily waived their right to arbitration,” and the

other party did not refute this claim See id. at 402.
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Wth this authority in mnd, we turn now to the three
“circunmstances” alleged by The Redenptorists to constitute waiver
of CSI’s contractual right to arbitrate the clainms against it.

B.
Specific Allegations Of Waiver In This Case

1.
Timeliness Of Arbitration Filing

The Redenptorists first argue that, by failing to “file a
claimin arbitration disputing the ‘cause’ of [its] termnation” in
the “approximately 2% years” since the contract was term nated
CSI has wai ved any right it mght have had to arbitrate the cl ains
against it.

The tineliness of a claimto arbitrate is a proper issue for
the court, not the arbitrator, insofar as it “requires a
determ nation of whether an agreenent to arbitrate still exists
based on possi bl e waiver[.]” See Rosecroft Trotting & Pacing Ass’n,
Inc. v. Elec. Race Patrol, Inc., 69 M. App. 405, 413 (1986). In
light of the authorities cited, we do not believe that the delay in
demandi ng arbitration constituted an i ntentional relinqui shnment by
CSlI of itsright to arbitrate the clains against it. Neither party
cites a case that concerned a circunstance in which a court found
wai ver due solely to delay. 1In all of the waiver cases, the party
seeking to enforce its right to arbitrate had engaged itself
substantially in the judicial forum by at least filing an answer

to the conplaint against it. The facts of this case are not so
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definitive.

Furthernore, the mgjor portion of the six nonths between the
filing of the initial conplaint and the filing of the petition to
order arbitration was spent clarifying the scope of the conplaint.
Significantly, less than a nonth passed between The Redenptorists’
July 17, 2000 filing of its first amended conplaint, which was
significantly nore specific than the initial conplaint and added
five additional clainms, and CSI’'s August 22 filing of its petition
to order arbitration. Wiiting for a nore specific statenment of the
clains against it, in order to determ ne whet her those clains fel
within the scope of the arbitration provision in the contract, is
not inconsistent with enforcing that right to arbitrate once the
full scope of the clains becanme known. The delay in demandi ng
arbitration was under st andabl e under the circunstances, and di d not
constitute waiver of any right CSI might have to arbitrate the
clainms against it. The trial court was not clearly erroneous in
finding that CSI had not waived its contractual right to arbitrate
through its delay in requesting arbitration.

2.
Participation In Litigation

The Redenptorists also assert that CSI waived its right to
arbitrate the clains against it by filing a notion to dismss The
Redenpt ori sts’ conplaint, and participating in other ways in the
litigation. According to The Redenptorists, CSI attenpted to “draw

out” the proceedings by engaging in “procedural posturing.” It
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also clains that CSI engaged in other actions consistent wth
wai ver, such as “attach[ing] a certification docunent to its
[motion to dismiss] outside the four corners of the conplaint,
thereby transformng the notion [in]Jto a notion for sumary

judgment,” and asking in its proposed order on the notion that “the
case be dism ssed with prejudice.”

Here, wunlike in Charles J. Frank, CSI did not engage
whol eheartedly in the judicial forum CSI filed a notion to
dismss The Redenptorists’ initial conplaint for lack of
jurisdiction on June 22, 2000. In that notion, CSI alleged that
The Redenptorists was a foreign corporation, and had failed to
“qualify” with the State Departnent of Assessnents and Taxation
(“SDAT”) under Maryl and Code (1975, 1999 Repl. Vol .), section 7-203
of the Corporations and Associ ations Article, by certifying to SDAT
its business address and t he nane and address of its resident agent
in Mryland, and, as such, was barred from bringing suit in
Maryl and courts. It attached a certified statenent from an SDAT
official verifying that “there is no record of a foreign or
donestic corporation by the nanme of The Redenptorist Fathers.” As
it turned out, the corporation was registered in Maryland as sinply
“The Redenptorists,” rather than “The Redenptorist Fathers,” as
stated in the initial conplaint. Nevertheless, according to The
Redenptorists, the act of attaching this certification to its

motion to dismss for lack of jurisdiction transforned that notion
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into a notion for summary judgnent and, as such, catapulted CSI
into the judicial forum resulting in waiver of any right to
arbitrate the clains against it.

Significantly, however, the substantive nmerit of this notion
was never addressed, because it becane noot after The Redenptorists
filed their first anended conplaint, this tinme identifying itself
nore accurately as “The Redenptorist[s] . . . also paternally
referred to fromtime to tinme as The Redenptorist Fathers[.]”

We do not consider the act of filing a notion to dismss on a
jurisdictional ground to be an unequivocal denonstration by CS
that it intended to waive its right to arbitrate the cl ai ns agai nst
it, and to participate instead in a judicial forum CSI’'s notion
did not address the nerits of the clains in the initial conplaint.
It was limted to what it perceived as a procedural flaw in the
conplaint that, if nmeritorious, could have di sposed of the court’s
jurisdiction to consider the conplaint. It was not a case, as in
Charles J. Frank, for exanple, in which the party participated in
full -fledged litigation of an arbitrable claim resulting in a
final disposition by a judicial officer. The facts of this case
are also distinguishable from RTKL Assocs., in which the party
seeking to enforce its right to arbitration previously had filed an
answer to the conplaint against it, as well as cross-clains and
ot her pl eadi ngs addressi ng substantive i ssues. The trial court was

not clearly erroneous in concluding that CSI's I|imted
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participation in the judicial forumdid not constitute a waiver of
its right to arbitrate the clains against it.

3.
Alleged Failure To Stop All Activities Under The
Contract Upon Contract Termination

The Redenptorists’ final argunment for waiver is that “despite
The Redenptorists’ termnat[ion of] the [c]ontract, CSI continued

to conduct business relative to” one of The Redenptorists’
ceneteries. Additionally, the Redenptorists argue that CSI should
be “estopped from challenging the very discharge which [it]
i gnored.”

There is a dispute between the parties as to whether CS
actual ly continued to  conduct busi ness concerning The
Redenptorists’ ceneteries after the termnation of its contract in
July 1999. Because of the limted scope of our review in
arbitration matters, see Rosecroft Trotting, 69 MI. App. at 409, we
wi || not deci de whet her such conduct actually occurred. Rather, we
hold that, even assuming that CSI continued operating under the
contract after its termnation, such conduct was not consistent
with an intentional relinquishment of its contractual right to
arbitrate, and thus would not constitute waiver. To the contrary,

it may be viewed as a continued challenge to the propriety of that

term nati on.
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VI.
The Trial Court’s Determination That All Claims
Against CSI Were Arbitrable Was Overly Broad

The Redenptorists also assert error in the trial court’s
interpretation of the arbitration provision to enconpass all of its
cl ai ms agai nst CSI and Coulthard, leading to its decision to grant
CSI and Coulthard's petition to order arbitration. As with the
wai ver issue, because we hold that Coulthard has no contractua
right to arbitration in the first place, our discussion of this
i ssue pertains only to the court’s decisionto grant CSI’s petition
to order arbitration

As we explained earlier, arbitrationis a matter of contract.
See Charles J. Frank, 294 M. at 448. Therefore, ordinary
principles of contract interpretation apply in construing the
meani ng and scope of an arbitration provision.

In determining the neaning of contractual

| anguage, Maryl and courts have | ong adhered to
the principle of the objective interpretation
of contracts. Under t he obj ective
interpretation principle, where the |anguage
enpl oyed in a contract is unanbi guous, a court
shall give effect to its plain neaning and
there is no need for further construction by
the court. "If a witten contract 1is
susceptible of a «clear, unanbiguous and
definite understanding . . . its construction
is for the court to determne.”

Further, "[t]he clear and unanbi guous
| anguage of an agreenent will not give way to
what the parties thought the agreenent neant
or was intended to nean.” The words enpl oyed
in the contract are to be given their ordinary
and usual neaning, in light of the context
wi thin which they are enpl oyed.
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Wells v. Chevy Chase Bank, F.5.B., 363 M. 232, 250-51
(2001) (citations omtted); see NRT Mid-Atlantic, Inc. v. Innovative

Props., Inc., No. 951, Sept. Term 2001, 2002 Md. App. LEXI S 90, *28
(filed May 6, 2002)(“Just because parties disagree about the
nmeaning of the words in a witten agreenent does not nean that
[those words] are anbi guous”). Questions concerning interpretation
of a contract are ordinarily questions of |aw, and are revi ewed de
novo. See Calomiris v. Woods, 353 Ml. 425, 434 (1999).

A.
Cases Cited By The Parties

The Redenptorists asserts that the arbitration provisioninits
contract with CSI is narrowy drafted, and does not apply to its
cl ai s agai nst CSl. It cites three cases in which courts have
construed arbitration provisions nore narrow y-crafted than a broad
“catch-all” clause covering all clains and di sputes: wells v. Chevy
Chase Bank, 363 Md. 232 (2001); Gelco Corp. v. Baker Indus., Inc.,
779 F.2d 26 (8th Cr. 1985); and Coady v. Ashcraft & Gerel, 996 F.
Supp. 95 (D. Mass. 1998).

In wells, a credit card hol der sued the issuing bank, all eging
breach of an open end credit agreenment by, anong other things,
char gi ng excessive interest, and changi ng the anount of the | ate fee
and the fornmula for determ ning the finance charge w thout notice
to cardhol ders. The agreenent between the parties included an

alternative dispute resolution (“ADR’) section that provided: “any
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controversy or claim. . . between or anong you and us . . . shall,
at the request and expense of the claiming party, be submitted to
mediation[.]” wells, 363 MI. at 236. |If the dispute could not be
resolved through nediation “within 30 days from the date of
engagenent,” then it would be submtted to binding arbitration.

The bank sought to conpel arbitration, and the trial court
granted its request. The Court of Appeals reversed, holding that
under the ADR provision in the agreenent, the defending party could
not force the claimng party to nediate or arbitrate the clains.
See id. at 251-52. “Ordering the claimng party to nediate and, ‘if
medi ation fails’ to arbitrate, when the claimng party has not
request ed nedi ati on does not conpel conpliance with the nediation
and arbitration clause provisions; rather, an order so conpelling
exceeds those provisions.” Id.

Gelco involved the interpretation of a narrow arbitration
provi sion covering disputes regarding the accuracy of Celco's
closing financial statenents under a contract between Gelco and
Baker under which Baker was to purchase capital stock from Gel co.
Because the arbitration provision was narrowy drafted, the Ei ghth
Circuit held that it did not cover Baker's state court clains
agai nst Gelco for breach of contract. See Gelco, 779 F.2d at 28.
The court comment ed:

When an agreenent to arbitrate is broadly
drafted, arbitration should be granted “unl ess

It may be said with positive assurance that the
arbitration clause is not susceptible of an
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interpretation that covers the asserted
di spute.” However, when presented with a
narrowly drawn commercial arbitration clause,
the court should consider whether the conduct
in issue 1is on its face within the scope of

that clause. “Hence, 1if the arbitration
agreement cannot reasonably be construed to
cover [a @particular] dispute . . . ’

arbitration need not be compelled.”
Id. (enphasis added and citations omtted).

Finally, in Coady, the managi ng attorney of a lawfirnis Boston
of fice, Edward Coady, wote a letter to the firmalleging breach of
his enploynment contract by (1) wthholding conpensation, (2)
wi t hhol di ng annual and sem - annual earning statenents for the Boston
office, (3) hiring a relative of a partner for the Boston office
wi t hout Coady’s approval, and (4) threatening to term nate Coady’s
enpl oyment if he exercised his right to seek arbitration of this
enpl oynent di spute. The parties negotiated, but could not reach a
resolution. The firmfiled suit agai nst Coady, alleging breach of
contract, conversion, and breach of fiduciary duty. It also sought
a declaration of enforceability regarding a “prenuptial” agreenent
(concerning procedures for voluntary or involuntary term nation of
Coady), and a declaration of termnation with cause under the
enpl oynment agreenment, and an accounting. Coady requested
arbitration of the firms clains against him

The enpl oynent agreenent included an arbitration provision.
Under that provision,

any anbiguities or questions of interpretation
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of this contract shall be the subject of

di scussi ons by Coady and [a firm
representative] . . . . Either party my at
this [sic] option elect to submt the matter to
Binding arbitration . . . ; however, both

parti es agree to use reasonabl e neans and good
faith to attenpt to resolve any differences
t hat may arise prior to resorting to
arbitration
Coady, 996 F. Supp. at 98. The arbitration provision appeared in
the “Financial” section of the enpl oynent agreenent.

The federal district court summarized the |aw governing
arbitrability of disputes.

Arbitration agreenents are to be construed
according to the general rules governing the
interpretation of contracts, taking into
account the intention of the parties and the
strong public policy in favor of arbitration.
Any doubts concerning the scope of arbitrable
i ssues should be resolved in favor of
arbitration, whether the problemat hand is the
construction of the contract | anguage itself or
an allegation of waiver, delay, or a Ilike
defense to arbitrability.
Id. at 107 (quotation marks and citations omtted).

The court held that the arbitrati on provisioninthe enploynment
agreenent applied to disputes “(1) requiring clarification of the
meani ng of a particular contractual provision because the | anguage
of the contract suggests nore than one reasonable interpretation
(ambiguities) and (2) requiring construction of the substantive
provisions of the contract.” Id. It further explained that,
because the arbitration clause was contained within the Financial

section of the contract, but its |anguage referred to arbitration
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of “any anbiguities . . . in this contract,” the clause was
anbi guous as to whet her di sputes other than financial disputes were
arbitrable. See id. (enphasis added). Thus, the court held that
“whether the arbitration clause applies to i ssues other than those
enconpassed in the Financial section” was itself a proper issue for
arbitration. See id.

Specifically, the district court held that (1) the firms
breach of <contract claim was arbitrable because it required
interpretation of the contract to “ascertain Coady’s exact duties,
obligations, and responsibilities” in order to decide the claim (2)
Coady’ s breach of contract claimwas partially arbitrable;® (3) the
firm s conversion clai mwas arbitrabl e because “whet her the control
exerci sed by Coady was outside of the scope of the authorized use
of the conmpany credit card requires determning the scope of
aut hori zed use,” which requires contract interpretation; (4) the
firms breach of fiduciary duty clai mwas non-arbitrabl e because a
fiduciary relationship arises out of agency l|law, and does not
require interpretation of the enploynent contract; (5) the firnis
claimthat the “prenuptial” agreenent was valid and enforceabl e was
non-arbi trabl e because it did not require interpretation of contract

| anguage; it was nmerely a question about whether such a contract

®Because Coady’'s role in the hiring of Boston personnel was a
question of contract interpretation “as to the scope of Coady’s
role,” it was deenmed arbitrable. Al other breach all egations were
deened non-arbitrable because they did not i nvol ve any
interpretation of the enploynent agreenent to be resol ved.
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exi sted. See id. at 108-10.

In response, CSI cites a string of cases. In NSC Contractors,
317 Md. 394 (1989), the Court of Appeals construed an arbitration
provision in a construction contract that excluded fromarbitration
“[t]he architect’s decisions in nmatters relating to artistic
effect,” to enconpass a dispute over the architect’s decision to
wi thhol d final certification of paynment under the contract. See id.
at 403. The Court held that, because such a decision “was an
econoni ¢ decision, and not purely artistic[,] . . . [t]he dispute
arising out of this decision is . . . reviewable under the broad
arbitration provisions [in the contract].” I1d. The Court quoted
our decision in Rosecroft Trotting, which favored a broad, rather
than a narrow interpretation of an arbitration provision “‘[i]n
light of the well recognized preference to enforce fully executory
agreenents to arbitrate[.]’” Id.

In Gold Coast Mall, the Court of Appeals explained that the
reviewi ng court should defer to the arbitrator in cl ose cases, when
it is unclear whether a particular issue is arbitrable under the
contractual arbitration provision

[ When the | anguage of an arbitration clause is
uncl ear as to whet her the subject matter of the
dispute falls wthin the scope of the
arbitration agreenent, the legislative policy
in favor of the enforcenent of agreenents to
arbitrate dictates that ordinarily the question
of substantive arbitrability initially should
be left to the decision of the arbitrator.
Whet her the party seeking arbitration is right

or wong is a question of contract application

32



and interpretation for the arbitrator, not the

court, and the court should not deprive the

party seeking arbitration of the arbitrator’s

skilled judgnent by attenpting to resolve the

anbiguity.
Gold Coast Mall, 298 Ml. at 107.

State Farm Mut. Auto. Ins. Co. v. Coviello, 233 F.3d 710 (3d

Cir. 2000), concerned the arbitrability of a dispute regarding
coverage under an auto insurance policy. The dispute centered on
whet her a policy exclusion applied. The arbitration provision at
I ssue provided:

Two questions nust be decided by agreenent
bet ween the insured and us:

(1) Is the insured legally entitled to coll ect
conpensatory damages from the owner or driver
of an uninsured notor vehicle or underinsured
not or vehicle; and

(2) If so, in what anount?

If there is no agreenent, these two questions
shal | be decided by arbitration at the request

of the insured or us. The arbitrator’s
deci sion shall be limted to these two
guesti ons.

Id. at 717. The Third Circuit, in reversing the trial court, held
that, under the plain | anguage of the policy, arbitration was not
“triggered” unless there is a disagreenent involving Question (1),
the insured’ s I egal entitlenent to collect conpensatory damages, or
(2), the anmpbunt of danmages. See id. The court found significant
the fact that the arbitration provision was found under a section

of the policy entitled “Deciding Fault and Anbunt.” See id. Thus,
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the court held, because the dispute centered on whether a policy
excl usion applied, rather than the legal entitlenment of Coviello to
conpensatory danmamges, the issue was not within the scope of the
arbitration provision, and was non-arbitrable. See id. at 718.

Al though the cases cited by the parties provide helpful
applications of the policies underlying arbitration, none involve
a clause simlar either in substance or in scope to the one at issue
in this case. Wat they collectively nmake clear, however, is that
t he scope and application of an arbitration clause nust be deci ded
on a case-by-case basis, with close attention paid to crafting a
resolution that respects the policies underlying arbitration of
di sput es.

B.
Interpretation Of The Arbitration Clause At Issue

In determ ning the scope of an arbitration provision, a court
must consi der two conpeting ains. A court nust resolve any doubts
concerning the scope of arbitrable issues in favor of arbitration,
reflecting a strong public policy in favor of arbitration. |n doing
so, however, the contract nature of arbitration nust be respected,
so as not torequire a party to submt a dispute to arbitration that
it has not agreed to arbitrate. See Charles J. Frank, 294 M. at
457-58. In short, “as with any other contract, the parties’
intentions control, but those intentions are generously construed
as to issues of arbitrability.” Mitsubishi Motors Corp. v. Soler
Chrysler-Plymouth, Inc., 473 U S. 614, 626, 105 S. C. 3346, 3354
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(1985) .

Here, the plain | anguage of the arbitration provisionindicates
that the parties agreed only to arbitrate di sputes as to the “cause
for termnation.” Like the Coviello and Coady Courts, we find the
pl acenent of the arbitration provision under the “Gounds For
Term nati on” section persuasive inindicating the limted nature of
that provision. Unlike Coady, however, where the placenment of the
arbitration clause under the “Financial” section of the contract
made the | anguage of that clause ambi guous, here, placenent of the
arbitration clause under the “Gounds for Term nation” section of
the contract confirns the plain |anguage interpretation of that
cl ause. Al though the other clainms overlap with the “cause for
term nation,” to expand the scope of the clause beyond the i ssue of
“cause” would be contrary to the parties’ intent expressed in the
contract.

Qur exam nation of the lawin this area convinces us that the
| egislature, in adopting Maryland’s version of the Uniform
Arbitration Act, anticipated that there may be non-arbitrabl e issues
that are closely related to, and i ndeed dependent upon, arbitrable
i ssues. Maryland Code (1974, 1998 Repl. Vol.), section 3-209(a) of
the Courts & Judicial Proceedings Article (“CJ”) provides that “[a]
court shall stay any action or proceedi ng involving an issue subject
to arbitration.” “If the issue subject to arbitration is severable,

the court may order the stay [of litigation] with respect to this
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issue only.” CJ 8 3-209(b).

“Whether a claim falls within the scope of an arbitration

agreenent turns on the factual allegations enconpassed in the .

conplaint . . . rather than the | egal causes of action asserted
therein.” Thomas H Oehnke, Commercial Arbitration 8§ 14:08 (1998).
Only with a careful exam nation of each individual claim and the
specific factual allegations upon which those cl ainms are based, can
we reach a result that both respects the narrow scope of the
parties’ agreenent to arbitrate, and recognizes the strong public
policy in favor of arbitration. Thus, we dissect each claiminto
its arbitrable and non-arbitrabl e conponents bel ow, and di scuss the
proper procedural disposition of eachinthis delicate dance between
the arbitral and judicial foruns.

We begin by noting that each of the six clains asserted by The
Redenptorists in its anmended conplaint is linked to the ground or
“cause” for CSI’'s termnation, nanely its alleged wthholding of
noni es owed to The Redenptorists under the ternms of the contract.
Thi s does not nmean, however, that each claimis arbitrable in toto
but, rather, that each claim my contain an arbitrable issue, or
conponent . W illustrate this critical distinction through our
di scussi on bel ow of each individual claim

Count 1, for breach of contract, alleges that CSI wthheld
funds due The Redenptorists under the contract terns. This claim

is arbitrabl e because The Redenptorists termnatedits contract with
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CSI based on an alleged breach of contract by CSI, i.e., the
wi t hhol di ng of funds due The Redenptorists under the contract. The
scope of the arbitration, however, is limted to the issue of
whet her there was a material breach of contract that would justify
The Redenptorists’ termnation of CSI'’s contract, and does not
i nclude a determ nation of the anount of damages, if any, due to The
Redenpt ori sts. The breach of contract clai mshoul d be stayed in the
circuit court, pursuant to CJ section 3-209, pending arbitration of
this issue. Should the arbitrator decide that there was a materi al
wi t hhol di ng of funds, that decision will be binding on CSI in the
later litigation of the specific amunt of danages due to The
Redenpt ori st s. See Parr Constr. Co. v. Pomer, 217 M. 539, 544
(1958)(“*If aclaimis submtted to arbitration and an award i s duly
made by the arbitrators, its terns are conclusive on the

parties’”)(quoting 6 WIliston, Contracts (Rev. Ed.) 1927, at 5387-
88); James L. Saphier Agency, Inc. v. Green, 190 F. Supp. 713, 725-26
(S.D.N.Y.), aff’d, 293 F.2d 769 (2d Cir. 1961)(arbitrator’s findi ng
that actor owed no further conm ssions to agent under enpl oynent
contract held to be res judicata on subsequent litigation claimng
breach of contract, fraud and unjust enrichnent); Martin Donke
Domke On Commercial Arbitration § 31:02, at 452 (2d ed. 1984)(“Once
a binding [arbitration] award has been rendered, issues settled by

the award are no |longer subject to future arbitration or

litigation”).
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Counts Il and Ill, for fraud and constructive fraud, allege
that CSI msrepresented the anmount of noney it owed The
Redenptorists, failed to remt the correct anmount of nobney, and
“appropriate[ed] corporate funds for the personal use of the
stockhol ders” rather than remtting the full amunt owed to The
Redenpt ori st s. In order to recover damages in a tort action for
fraud, a plaintiff nust prove,

(1) t hat the defendant made a false
representation to the plaintiff, (2) that its
falsity was either known to the defendant or
that the representati on was nmade with reckl ess
indifference as to its truth, (3) that the
m srepresentation was nmade for the purpose of
defrauding the plaintiff, (4) that the
plaintiff relied on the m srepresentati on and
had the right to rely on it, and (5) that the
plaintiff suffered conpensable injury resulting
fromthe m srepresentation.’
Nails v. S & R, Inc., 334 Md. 398, 415 (1994).

The fraud counts are not arbitrable because fraud was not the
direct *“cause” for termnation. Rather, CSI's contract was
term nated under paragraph 13.a. of the contract due to CSlI’'s
alleged “refusal to perform its duties” wunder the contract.

Nevertheless, it is clear that the fraud clains depend for their

I'n contrast, constructive fraud is “‘a breach of I|egal or
equitable duty which, irrespective of the noral guilt of the fraud
feasor, the |law declares fraudulent because of its tendency to
deceive others, to violate public or private confidence, or to
injure public interests. Neither actual dishonesty of purpose nor
intent to deceive is an essential elenment of constructive fraud.'”
Scheve v. McPherson, 44 Md. App. 398, 406 (1979)(citation omtted).
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resolution on an arbitrable issue, nanely, whether there was a
wi t hhol di ng of nonies owed, irrespective of intent. See NRT Mid-
Atlantic, 2002 Md. App. LEXIS 90, *33 (intentional interference with
busi ness rel ati ons, unjust enrichnent, and civil conspiracy cl ains
“depend[ ed] on the resolution of” arbitrable contract dispute). |If
CSI did not owe The Redenptorists additional noney under the
contract, then its representation that nothing was owed was not a
mis-representation. Because the arbitrator’s determ nation would
be binding on The Redenptorists in the future litigation, The
Redenptori sts’ fraud and constructive fraud cl ai ns agai nst CSI woul d
fail. See Parr Constr., 217 MiI. at 544; James L. Saphier Agency,
190 F. Supp. at 725-26; Domke, supra, 8§ 31.02, at 452. As a
consequence, even though the fraud clains thenselves are not
arbitrable, litigation of these clains nust be stayed pending
resolution of the arbitrable issue upon which they depend. See CJ
§ 3-209.

Count 1V, for fraudul ent conveyance, asserts that, instead of
remtting the proper funds to The Redenptorists, CSI transferred
funds to Coul thard and Dorman, “rendering itself unable to pay” The
Redenptori sts. Maryl and Code (1975, 2000 Repl. Vol.), section 15-
207 of the Commrercial Law Article defines a fraudul ent conveyance
as “[e]very conveyance nmade and every obligation incurred with
actual intent, as distinguished fromintent presuned in law, to

hi nder, delay, or defraud present or future creditors[.]” The
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Redenptori sts’ fraudul ent conveyance claim is dependent upon the
arbitrable issue of whether there was a material w thholding of
funds, and is not severable therefrom Wthout a finding that CSI
owed The Redenptorists additional funds under the contract, The
Redenpt ori sts’ fraudul ent conveyance claimwould fail due to a | ack
of proof that, anmong other things, it is a “creditor” of CSI.
Because the arbitrabl e i ssue cannot be severed fromthe fraudul ent
conveyance claim this claimnust be stayed in the circuit court
pendi ng arbitration. See CJ § 3-209.

Count V, for wunjust enrichnment, asserts that it would be
“Iinequitable and wunjust” for CSI to keep the funds that it
“inmproperly withhel d” fromappellant. To recover under a theory of
unjust enrichnent, a plaintiff nust prove three elenents: “1. A
benefit conferred upon the defendant by the plaintiff; 2. An
appreci ati on or know edge by the defendant of the benefit; and 3.
The acceptance or retention by the defendant of the benefit under
such circunstances as to make it inequitable for the defendant to
retain the benefit w thout the paynment of its value." Berry & Gould
v. Berry, 360 M. 142, 151 (2000)(quotation marks and citations
omtted). Again, if the arbitrator determ nes that there was no
wi t hhol di ng of funds by CSI, The Redenptorists’ unjust enrichnent
claimw |l fail because The Redenptorists will be unable to prove
the existence of any unjustly retained “benefit.” The arbitrable
issue is thus not severable from the unjust enrichnment claim

Accordingly, that claim also nust be stayed in the circuit court
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pendi ng arbitration. See CJ 8§ 3-209.

The final count in The Redenptorists’ conplaint alleges
conversion. “A ‘conversion’ is any distinct act of ownership or
dom ni on exerted by one person over the personal property of another
in denial of his right or inconsistent with it.” Interstate Ins.
Co. v. Logan, 205 M. 583, 588-89 (1954). At first blush, the
factual allegations in the conplaint seemto indicate that, because
It concerns CSI’'s actions after the termnation of the contract, the
conversion count does not contain any arbitrable conponents. A
cl oser exam nation, however, reveals that this count is just as
dependent as the rest on the resolution of the arbitrable issue of
whet her there was any wi thhol ding sufficient to justify term nation
of the contract. This is because, if there was no material
wi t hhol di ng of funds by CSI, The Redenptorists’ termnation of the
contract was unjustified, and CSI’'s continued operation under that
contract woul d not constitute conversion. On the other hand, if the
arbitrator concludes that a nmaterial wthholding did occur,
termnation of the contract would be justified, and The
Redenpt ori sts could put on further proof in the later litigation to
support its conversion claim The conversion claim against CS|
therefore, nust also be stayed, under CJ section 3-209, pending
arbitration of the “cause” issue.

In summary, the arbitrable issue, nanely the alleged

wi t hhol di ng of funds representing the “cause for termnation,” is
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at the heart of weach of the six counts featured in The
Redenpt ori sts’ conpl ai nt agai nst CSI, such that it cannot be severed
fromthem See CJ § 3-209(b). Thus, the proper course, we believe,
is to (1) order that the issue of whether there was a materi al
breach of contract by CSI sufficient to justify termi nation of the
contract proceed to arbitration; and (2) stay all six counts of The
Redenptorists’ suit against CSI in the Grcuit Court for Baltinore
County wuntil resolution of the arbitrable issue.? Shoul d the
arbitrator conclude that there was no material w thhol di ng of funds,
this finding woul d be binding on the parties to the arbitration in
the litigation of all six counts, so that there would be no need to
litigate them This resolution respects thelimts of the parties’
agreenent to arbitrate, while recognizing the strong public policy
in favor of arbitration.

The binding or preclusive effect of the arbitration decision

on Dorman and Coul t hard, who will not be parties to the arbitration,

8W harbor sonme concern that staying the litigation pending
arbitration could place The Redenptorists in a vul nerabl e position
if CSI took the opportunity during that stay to transfer its assets
outside the corporation in order to render itself judgnent-proof in
the later litigation. To guard against this potential scenario,
The Redenptorists nay present evidence to the trial court, on
remand, that a prelimnary injunction is warranted. “[A] court
can, and should, grant a prelimnary injunction in an arbitrable
di sput e whenever an injunction is necessary to preserve the status
quo pending arbitration.” Teradyne, Inc. v. Mostek Corp., 797 F.2d
43, 47 (1st Cir. 1986). The fact that a court orders arbitration
of a dispute does not “absolve [it] of its obligation to consider
the nerits of a requested prelimmnary injunction[.]” Roso-Lino
Bev. Distribs., Inc. v. Coca-Cola Bottling Co. of New York, 749
F.2d 124, 125 (2d Cr. 1984).
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but who are parties to the litigation, deserves further nention
In Holmes v. Coverall N. Am., Inc., 336 MI. 534 (1994), the Court
of Appeal s addressed the petitioners’ argunent that arbitration of
their claims would not be appropriate because those clains were
agai nst sonme def endants who woul d be parties to the arbitration, and
some who would not. In doing so, it coomented on the effect of an
arbitration decision on clains against defendants who were not
parties to the arbitration.

[ T] he involvenent in this dispute of persons

who would not be parties to arbitration does

not preclude the enforcenment of the arbitration

agreenent voluntarily entered into by Hol nes,

Hol mest ar, and Coverall. . . : “TIH]f

arbitration defenses coul d be forecl osed sinply

by adding as a defendant a person not a party

to an arbitration agreenent, the utility of

such agreenent s woul d be seriously

conpromised.” . . . In the instant case, an

arbitration decision may ultimately foreclose

petitioners’ <claims against the remaining

parties. The decision may also serve to

clarify and narrow the issues in a subsequent
action in court.

Id. at 552 (enphasis added).

Inthis case, too, arbitration of the “cause” issue between The
Redenptori sts and CSI may “ultimately forecl ose” The Redenptori sts’
clains against Coulthard and Dorman. See id. The arbitration
decision is not technically binding on any parties other than those
that participate in the arbitration proceeding. A decision against
The Redenptorists in arbitration, however, woul d effectively bar any

recovery by it under the various tort theories alleged in the
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conplaint against not only CSI, but also Coulthard and Dornman,
individually. |f there was no material w thhol di ng of funds by CSI,
there is nothing to support The Redenptorists’ theories against its
officers, Coulthard and Dorman.° See NRT Mid-Atlantic, 2002 M.
App. LEXI S 90, *35 (arbitration of contractual i ssue may effectively
di spose of tort <clains against defendants not involved in
arbitration “because how the arbitration is resolved will have an
I mpact on whether [the plaintiff] will have evidence sufficient to
make out prima facie cases in its tort clains”).

V.
The Stay Of Claims Against Dorman Is Not Reviewable

The Redenptorists also challenges the court’s staying of its
action agai nst Dorman until the conclusion of the arbitration. The
Redenptori sts, citing Charles J. Frank, 294 Ml. 443, and CJ section
3-209(b), asserts that “Maryland law allows for, in fact
contenplates[,] multiple actions in cases of |imted arbitration
provi sions, or wherein not all parties fall under the arbitration
provision.” It also argues that because “the [c]ontract does not
proscribe [sic] a scenario of separate proceedings ongoing

simul taneously on two separate tracks - arbitration and court[,]”

°Al t hough we do not decide the issue, it may be that, as CS
officers, Coulthard and Dorman are parties in privity wth CSI
“I'f in a subsequent litigation a nonparty to the arbitration was in
privity wwth the party to the arbitration, then res judicata may be
asserted.” Res Judicata In Arbitration, Lawyers’ Arbitration
Letter (Anerican Arbitration Assoc., New York, N.Y.), Vol. 3, no.
27, Sept. 1979, at 219, see Shire Realty Corp. v. Schorr, 390
N.Y.S.2d 622, 625-27 (N.Y. App. Div. 1977).
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there is no “need or justification” for staying the proceedi ngs as
to parties not subject tothe arbitration provision, i.e., Dorman.°

Dorman responds that The Redenptorists cannot challenge the
stay before this Court because the trial court’s stay order did not
“constitute a final judgnent or an otherw se appeal able
interlocutory order sufficient to confer appellate jurisdiction at
this time[.]” W agree.

C) section 12-301 provides that “a party may appeal from a
final judgnent entered in a civil . . . case by a circuit court.
The right of appeal exists froma final judgnent entered by a court
in the exercise of original, speci al , limted, statutory
jurisdiction, unless in a particular case the right of appeal is
expressly denied by law.” A “final judgnent” is defined by the
| egi sl ature as “a judgnent, decree, sentence, order, determ nation,
deci sion, or other action by a court, . . . fromwhich an appeal

may be taken.” CJ § 12-101(f).

“Where a judgnent is not so final as to either preclude a party

from fully defending his interests in the pending law suit or
conclude the question of liability, the judgnment is considered
interlocutory and normally nonappealable unless it falls within
t hose exceptions specifically enunerated in [CJ section 12-303].”

Breuer v. Flynn, 64 M. App. 409, 414 (1985). An order staying

\WW note that, pursuant to our decision in part |l above
Coulthard also falls into the category of “parties not subject to
the arbitration provision.”
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litigation pending arbitration nerely postpones the litigation and
does not deprive the parties of the right to fully defend their
interests at a later tine. Therefore, an order staying litigation
pending arbitration is not a final judgnent, but instead, an
interlocutory order. See, e.g., Browne v. Bear, Stearns & Co., 766
S.W2d 823 (Tex. Ct. App. 1989)(litigation stay pending arbitration
not a “final judgnment” and therefore nonappeal able). As such, it
is not imredi ately appeal abl e unl ess such an order is specifically
mentioned in CJ section 12-303, which provides for an appeal for
certain otherw se nonappeal able interlocutory orders. See Cant v.
Bartlett, 292 M. 611, 615 (1982)(only interlocutory orders

mentioned in CJ section 12-303 are i mredi ately appeal abl e).

CJ) section 12-303(3)(ix) specifically provides for an appeal
from*“[a]ln order . . . [g]ranting a petition to stay arbitration
pursuant to 8 3-208,” but does not mention orders granting a stay
of litigation pending arbitration. Accordingly, we infer that the
| egislature did not intend for such interlocutory orders to be

appeal able. Ssee id.

Al t hough the stay order is not properly before us as a final
j udgnment, or an appeal able interlocutory order under CJ section 12-
303, we may still review such an order if it nmeets the requirenments
of the so-called “collateral order doctrine.” The collateral order
doctrine permts an appeal from an otherw se nonappeal abl e order
that neets four requirenents. The order nmust *“conclusively

determ ne the di sputed question,” “resolve an inportant issue,” be
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“conpletely separate from the nerits of the action,” and *“be
effectively unreviewabl e on appeal froma final judgnent.” Peat,
Marwick, Mitchell & Co. v. The Los Angeles Rams Football Co., 284
Ml. 86, 92 (1978).

The order at issue does not satisfy even the first criterion
of the “collateral order doctrine.” The stay order, in and of
itself, does not “conclusively determne a disputed issue.” It
merely delays a final determ nation of the clains against Dorman
until the conclusion of the arbitration proceedings. Finding the
appeal fromthe stay order not properly before us, we decline to
address whether the trial court abused its discretion in granting
the stay as to Dorman.

The Redenptorists’ reliance on Charles J. Frank' s statenent
that the arbitration statute contenplates nultiple proceedings with
possi bly inconsistent results is msplaced. In that case, the Court
was considering a situation in which the |Iower court had stayed
arbitration of arbitrable clains to await the results of litigation.
See Charles J. Frank, 294 M. at 447. The Court held that this
scenario did not respect either the public policy in favor of
arbitration, or the parties’ contractual agreenent to arbitrate the
arbitrable issues. See id. at 459-60.

This rational e does not apply to a stay of litigation pendi ng
arbitration because there is no public policy favoring litigation

over arbitration. |In this circunstance, the parties’ agreenment to
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arbitrate a certain class of clains is respected, while the non-

arbitrable issues related to those arbitrable clainms are stayed

tenporarily, in order to be decided after the arbitration
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JUDGMENT AFFIRMED IN PART AND
REVERSED IN PART. CASE
REMANDED FOR FURTHER
PROCEEDINGS CONSISTENT WITH
THIS OPINION. COSTS TO BE PAID
s BY CSI AND COULTHARD AND *: BY
THE REDEMPTORISTS.



