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Ri chard Brandon Green, appellant, was stopped for speeding in
Queen Anne’s County. In a search of Green’s car at the scene
police found marijuana and cocaine. As a result, appellant was
charged with narcotics violations. Green noved to suppress the
fruits of the warrantl ess search but, after an evidentiary heari ng,
the court denied the notion, finding that the search was
consensual. On March 15, 2001, Green tendered a plea of not guilty
inthe CGrcuit Court for Queen Anne’s County, and proceeded by way
of an agreed statenent of facts. Thereafter, he was convicted of
possession of marijuanawith intent to distribute and possessi on of
cocai ne, for which the court sentenced himto consecutive terns of
four years and two years, respectively.

On appeal, appellant poses a single question: “Did the trial
court err in denying [his] notion to suppress the cocaine and
marijuana found in his car?” That question requires us to focus on
whet her the awful traffic stop ripened into an illegal detention
or, instead, a consensual encounter in which appellant voluntarily
consented to the vehicle search

SUPPRESSION HEARING FACTS

The court held a suppression hearing on Septenber 28, 2000.
The follow ng evidence was adduced at the hearing.

Deputy Mark Meil of the Queen Anne’s County Sheriff’'s Ofice
testified that, on the evening of March 26, 2000, he was working
stationary radar near Route 302 and Di xon Tavern Road in Queen

Anne’s County. At around 7:30 p.m, he clocked a black 1999



Mercury travel i ng west bound on Route 302 at 65 mp. h.; the zone had
a posted speed limt of 50 mp.h. Accordingly, the deputy
activated his enmergency equi pnent and executed a stop of the car.
Upon exiting his vehicle, the deputy approached the driver’s side
of the Mercury. Appel I ant, who was sitting in the driver’s seat,
was the sol e occupant of that vehicle. The deputy told appell ant
that he had stopped hi mfor speeding. |In response to the deputy’s
request, appellant produced his license and vehicle registration.
Appel | ant al so responded to an inquiry fromthe deputy by stating
that he had two points on his |icense.

The deputy returned to his cruiser and ran a check of
appellant’s | icense and regi stration, and “a crim nal check for any
caution codes for officers’ safety.” Shortly thereafter, the
deputy |l earned that appellant’s |icense was valid, the vehicle was
regi stered to Green, appellant had several points on his |icense,
and there were no outstanding warrants for Green's arrest. The
deputy testified that he decided to issue a warning citation to
appel l ant, which he wote while in the cruiser.

As the deputy wal ked towards appellant’s car, he was advi sed,
via police radio, that appellant had “prior caution codes for arned
and dangerous and ... drugs.” Nevertheless, Meil advised G een
that he was issuing a warning citation to him for speeding.
Moreover, Meil said that he returned appellant’s |icense and

registration at that tinme, and also gave him the warning.



Additionally, Mil asserted that he “advised [appellant] that he

was free to go....” In view of Geen’ s “past history,” however,
Meil inmediately asked appel | ant whet her he would “m nd answeri ng
a few questions before he [left] the scene....” According to the

deputy, appellant responded, “‘Sure.’” Appellant does not dispute
that he said “sure” in response to the deputy’s request.

Wi | e appel | ant was seat ed behi nd the steering wheel, with the
keys in the ignition, the deputy asked appel | ant whet her he had any
guns, drugs, or alcohol in the car. Appellant responded, “No.”
Meil testified that he then made anot her request of appellant; he
asked Geen “if he would consent to a search of his person and
vehicle....” According to Meil, appellant replied, °‘Sure. o
ahead.’” Appellant disputes that comrent.

After Green consented to the searches of person and vehicle,
t he deputy asked appellant to exit the vehicle “for officer safety
gi ven [appellant’s] past crimnal history of arned and danger ous,
not knowi ng whether there mght be a hand gun in the vehicle.”
Mor eover, after appellant gave his consent, the officer called for
back-up, for the purpose of “watch[ing] the Defendant while [ Mil]
searched the vehicle.” The deputy explained that he nade the
request for back-up for “officer safety,” because he could not
watch Green while also searching the car. When asked what the
officer was “worried” about, Mil answered: “Gven the area and

| ocation, it was extrenmely dark out, [appellant] was nuch | arger



than I was, his past crimnal history of violence with hand guns,
| didn't feel good about that at all.” The deputy did not tel
appellant that, if he consented to a search, he would have to wait
for the arrival of a back-up unit.

When appel |l ant exited his car, Deputy Meil frisked appell ant
and searched hi s pockets, but found nothi ng noteworthy. The deputy
then “visually” | ooked in the “open areas” of the car at that tine,
but did not observe anything significant. Deputy Meil did not
conduct a full scale search of the car at that tinme. Instead, he
and appell ant waited about fifteen mnutes for the arrival of the
back-up unit; only then did Meil conduct a thorough vehicl e search.

According to Meil, appellant “was free to go at any tine.”
Meil acknow edged, however, that although he told appellant he was
free to go at the time he returned appellant’s docunents, he never
i nformed appellant that he could refuse to consent to the frisk or
t he vehicle search. Mreover, Mil never inforned appell ant that
he could leave if he did not want to continue to wait for the
arrival of the back-up unit. Deputy Meil maintained, however, that
appel l ant never said that he wanted to |eave, nor did appellant
indicate that he changed his mnd about allow ng Deputy Mil to
search his car.

Meil acknow edged that appellant “was cooperative the whole
time,” stating: “I never had a problemwith him” Mbreover, Mil

conceded t hat appell ant never tried to escape during the encounter,



he never threatened Meil in any way during the stop, and he never
made any “furtive novenents” suggestive of an effort to hide
contraband or retrieve a weapon. In short, the deputy did not
identify anything about appellant’s conduct or behavior that
anounted to reasonable, articulable suspicion to continue the
detention. Wiile Meil and Green waited for back-up, Mil |earned
from appel l ant that appellant had been convicted of arnmed robbery
about fifteen years earlier.

Corporal Riggelman testified that, at about 7:45 p. m on March
26, 2000, he was advised to respond to the scene. He recalled that
It took him about 15 to 20 m nutes to reach the location. Wen
asked if he was at the scene “to nake sure [that] appellant didn't
| eave,” Riggel man answered, “Correct.”

Upon the arrival of Corporal Riggel man, Deputy Meil searched
appel lant’s car while the corporal watched appellant. The search
began at about 8:04 p.m During the search, the deputy’s attention
was drawn to the center console by the faint odor of marijuana.
The deputy opened the console and found a black zipper bag
containing two bags of a green |eafy substance. The zi pper bag
al so contai ned 110 bags of various col ors and sizes; they contained
a white rock like substance of suspected cocaine. Appellant was
t hen arrested.

Appel lant also testified at the hearing. Much of his

testinmony was consistent with the State’s evidence or was never



di sputed by the State.

On the night in question, appellant was driving on Route 302
in his 1999 Mercury Sabl e when he was stopped for speeding by Mil.
He produced his license and registration, which Meil took back to
his cruiser. Appellant claimed that the deputy did not give him
his |icense or registration when the deputy returned to appellant’s
car. But, appellant agreed that Deputy Meil asked himif he would
answer a few questions, and appellant said, “Sure.” Deputy Mei
t hen asked whet her appel |l ant had any guns, drugs, or alcohol in his
car, and appellant replied that he did not. The deputy also
i nqui red about appellant’s crimnal record, and then asked Geento
submt to the search of his car. Appellant clainmedthat he refused
to consent to a search. At that point, according to G een, Deputy

Meil told him “You have to step out of the vehicle, sir,” and
appel  ant conpli ed. In his testinony, G een explained that he
conplied because he did not believe that he had a choice.
Appel | ant acknow edged, however, that after he was ordered out of
his car, he never told Meil that he wanted to | eave.

Meil proceeded to frisk appellant. The deputy al so enptied
appel l ant’ s pockets. Then, using a flashlight, the officer |ooked
i nside Green’s vehicle, while appellant was required to stand with
his hands on the trunk of the car. As the officer peered into the

car, appellant asked the deputy if he wanted appellant to open the

trunk. Appellant testified:



[ The deputy] had me stand with ny hands on the trunk of
ny car and he went in my car. He took his flashlight.
He | ooked under the passenger, the driver’s side of the
seat first. Then he got out, closed that door and went
around to the passenger’s side and |ooked under that

seat. So, at that point, | said, “Well, do you want ne
to open the trunk for you?” He said, “No. You j ust
stand right there like that.” | said, “Ckay.” So, at
that point, he said, “Well, I'"mgoing to call for back
up.” | said, “Wiy | got to go through all of this for
for just a traffic stop?” He said, “Because of your

crimnal record.”

According to appellant, upon Corporal Ri ggleman’s arrival
Ri ggl eman spoke with Meil and then put his hand on appellant’s arm
whi | e aski ng appellant to cone back to the car with him Appel | ant
testified that neither officer ever advised him that he could
refuse to consent to the search or that he was free to |eave.
After Meil searched the car, appellant was arrested. Appellant
claimed that Deputy Meil did not return his |license and
registration to him until appellant “was on [his] way to the
magi strate’s office after all this paper work and stuff was done.”
Geen reiterated that, while at the scene, he did not believe he
was free to |l eave, nor did the officer tell himthat he could go.

In argunent, the prosecutor said: “Consent was given. It was
never withdrawn. The search was valid.” The prosecutor al so said:
“The question here is very sinple: Was the encounter after the
license, registration and ticket was given back to the Defendant
consensual in nature[?].” Further, the State asserted: “So, the
issue is, if Your Honor believes consent was given and that’s

totally a question of credibility, if you believe that consent was



gi ven, the second issue and those are the only two issues is: Was
It ever withdrawn and the answer is, there are no facts to support
that it was withdrawn....”

The prosecut or al so sought to di stinguish Ferris v. State, 355
Mi. 356 (1999), arguing:

... Ferris tal ked about a nunber of factors. The first
one, the two nost inportant: Was he told he was free to
| eave? The officer tells you he told himhe was free to
| eave. The second factor, the nost inportant is:
Renmoval of the Defendant fromthe vehicle. Here, consent
was given while the Defendant’s in the vehicle. He s got
all his itenms back. The Defendant is in the driver’s
seat with the ability to take off at the point when
consent is asked. Very, very different from Ferris.
There isn’'t any passengers, there's no separation from
t he passengers. He doesn’t get himout of the car at al

until after consent is given. At the tinme when consent
is given there’s only one officer. Again, he's told he’s
free to go and he clearly could have at that point. It’s
not the officer’s problemand the cases are clear. The
officer has no responsibility to tell himthat he has a

right torefuse. It's a factor to be considered whet her
a reasonabl e person would believe they are free to go
but, he has no responsibility to do that.... Once the

consent is given, then the questionis, the only question
s, was it ever w thdrawn?

The prosecutor continued:

By [appellant’s] own testinmony ... he says ... do you
want nme to open the trunk. He never says, hey, | want to
| eave. He never says, give ne back, even if you believe
his testinony, give me back ny |icense and regi stration.
I want to go. I"’mtired of waiting. There s none of
that.... [I]Jt’s not the Court’s fault, the State’s fault,
Deputy Meil’s fault that the Defendant didn't say, | want
to go. Had he, Deputy Meil testified that had he said
it, he would have let himgo. The point is, and Your
Honor is faced with this situation all the tinme, which
is, why, why would this person have given, granted
consent? ... You hear it all the time and the answer is
it happens all the tinme. People, for whatever reason

think that the officer is bluffing. Wwo knows]? The



point is, it happens all the tine.

The defense attorney countered that appel | ant never consented

to the search. He sai d:

court

[Qnce...the initial reason for the traffic stop is
satisfied...the officer is actually under a duty to let,
to expedicially [sic] issue the citation and allow the
defendant to | eave the scene. Now, the State’ s version

is, well we had consent. And so, | believe that consent
is amjor part of this issue because what happens is is
that M. Geen is asked out of the vehicle. He' s

searched and all under the pretext that M. G een has
gi ven his consent to 1. be asked questions and 2. to have
hi s vehicle searched, all of which he denies and | think
that if you believe his testinony or not, | think that
ends it.

Al ternatively, the defense |awer argued that, even if

t he

did not credit Geen' s testinony, the search was still

illegal. He stated, in part:

If you don't believe M. Geen' s denial of ... the
consent to [search] the vehicle, | believe that stil

anot her seizure of M. Geen occurs. Regar dl ess of
whet her or not you believe this initial consent occurs
and this is what |, kind of the main part of the thrust
of ny argunent is this. Once the officer has M. G een
get out of the vehicle, pats himdown, does the search,
looks in the vehicle which he admtted, which he
testified that he did. He | ooked in the vehicle, |ooked
under the seats and then came back. Once he tells [Mr.
Green, I'’mgoing to call for back up ... | believe that’s
when the second seizure occurs and therefore, M. Geen
is not free to | eave. And what you need to | ook at are
the totality of the circunstances concerning that....

After outlining the simlarities between the underlying

and Ferris, the defense attorney continued:

The problem that occurs is when they have to wait the
fifteen to twenty mnutes for Corporal R ggleman to
arrive. And in fact, it was a long period to wait
because even Deputy Meil testified that he had to call

case



and check on the status of the back up unit that was
supposed to cone ... to the scene.... | believe that the
search occurred when t he deputy | ooked in the vehicle....
| believe that another seizure then occurs when he says,
no, you have to stay here. W’re going to wait for ny
back up unit. And Your Honor, | think you can ... infer
... that a reasonable person is not going to feel that
they are able to | eave the scene when an of ficer has made
them get out of the car, patted them down, searched the
contents of their vehicle, told them that they are
calling for a back up unit.... | don't believe that a
reasonabl e person could infer that whether or not you
believe M. Green was given the citation and the |icense

I don’t think that the Court can nake a finding that
a reasonabl e person felt that they could get back in that
vehicle, stop the search and | eave the scene. They are
wai ting for another officer.... Corporal R gglemn said,
“My job was to nmake sure that....,” and you heard that
testinmony and that’ s unrebutted. Corporal Ri ggel man was
there to nmake sure M. Geen didn't |eave.

* * %

[El]ven if you believe that the consent was given, ny
argunment is this, is that he was seized again once the
of fi cer makes hi mstay and wait for the trooper to arrive
on the scene. There's a seizure. He's not free to go.
There was no ... reasonable articulable suspicion to
bel i eve that any type of crimnal activity was afoot at
that tinme and therefore, the sei zure was unreasonabl e and
therefore the search is invalid and I’ mgoing to ask you
to suppress the search...

Thereafter, the court orally denied the suppression notion.
We quote al nost the entire opinion, not only for what it says, but
also for what it omts:

The interesting question in this case as in so many
other[s] is one involving which version one is going to
bel i eve because until one has the facts, it’'s very
difficult to try to figure out the law that’s going to
apply especially in this very slippery area. Things are
pretty close together up to a point but then the officer
says that he returned the license and registration
together with the warni ng and tol d t he Def endant that the
could leave. [T]hen [the deputy] asked if he could ask

10



[appellant] if he could ask him sone questions and the
Def endant i ndicated that he could, these questions that
were pronpted by what was said to the officer over his
of ficial police channel and that being that the Def endant
was dangerous and that he had sone connection wth
controll ed dangerous substances. Now, the Defendant
categorically denies this and has a story whi ch al nost at
every turn establishes a scenario in which the search
woul d have been illegal.... The situation where drugs or
any contraband is found after a consent search to the
rational person is wholly irrational and al nost inpels
one on the basis of logic to conclude that there could
not have possi bly been a consent search. That is to say,
if a person obviously knew that the things were there,
why woul d they gi ve themconsent. Anyone who has had any
contact with the crimnal |aw knows that that’s one of

the great unanswered questions.... But, | do know that
this kind of consent is given. | also know that one has
to deal with it very, very carefully because there's
still the situation that there was not real consent or
that the consent was in sonme way coerced either not
directly or circunstantially. In this case, the one
telling feature as | started to say is that as the
Def endant i s runni ng through his narrative rather glibely
[sic], he candidly indicates that he ... invited

unasked, the police to search the trunk of the car. Now,

if he were in a hostile situation, and he had not
consented in the first place, if he was, as he said,

mldly irate but mldly concerned because he couldn’t
understand why the search was taking place after he had
said, as he says, for a mnor traffic stop, why in
heaven’s nanme would he have done that? The only rea

answer to that is that he did not because he had agreed
to the search in the first place. That conclusion is
reinforced in ny mnd when | see the Defendant who, as
the officer pointed out in his testinony, is physically
very prepossessing and was significantly larger in both
hei ght and build than the, the police officer. Moreover,

he i s not, as his testinony indicated, a bashful type....

[I]t’s inpossible for me to believe that the situation
could have occurred as [Geen says] it did and at the
same time he offered to use the trunk. So therefore, I'm
conpelled to conclude and | find as a fact that consent
was actually given. That being the case, the State’'s
Attorney is correct that if there was sone reason for the
Def endant, that consent was given, it was never
wi t hdrawn. And again, one little shard of information,

it came right fromthe Defendant, at the end or near the

11



end of this entire (inaudible) when logically, the way he

was telling it, the police were alnost finished or

fini shed, he suggests prolonging it, if nothing el se, by

inviting them to search the trunk. He, | think, was

quite aware that he could leave. He didn't seemto be
terribly threatened by the situation and he seened to be

very interested in assisting the police in what they were

doing. Posturing it may have been but it neverthel ess

occurred and he admts it occurred. So therefore, | do

not think that there was any illegal search in this case

and the notion is denied.

DISCUSSION
I.

Appel | ant contends that the court erred in denying his notion
to suppress the drugs found in his car. H's argument is
essentially twofold. First, citing Frerris, 355 M. 356, and
Charity v. State, 132 M. App. 598, cert. denied, 360 M. 487
(2000), appellant contends that the search was invalid because it
occurred during an unlawful, non-consensual second seizure, in
violation of the Fourth Anendnment, and therefore any consent was
involuntary. In his view, “his purported ‘consent’ as found by the
[ suppression court] was not nmade freely under the circunstances.”
Second, appellant argues that, even if his initial consent to
search was valid, it was rendered invalid because of the delay in
effecting the search; he characterizes the delay as “undue,” and
mai ntai ns that the search exceeded the scope of any consent. In
support of his tenporal contention, appellant refers us to a 1982

Del awar e case. See Gray v. State, 441 A 2d 209, 220 (Del. 1982).

Appel I ant al so notes that “[t]he court never reached this issue in

12



its opinion except to say that consent ‘was never wthdrawn.’”

The State responds that “Green[’s] second encounter with the
police was voluntary” because the traffic stop had ended and
appel l ant was not “sei zed” when the deputy asked himto consent to
the search. In the State’'s view, “Geen’s consent to search was
valid because: (1) it was given during a consensual encounter and
(2) Geen did not withdraw that consent.” Al though the State
concedes that it had the burden to prove, by a preponderance of the
evi dence, that appellant voluntarily consented to the search, it
contends that it was not obligated to show that appellant had
actual know edge of the right to withhold consent to search.

The State shoulders the ultimate burden of proving that
evi dence seized without a warrant should not be suppressed. See
State v. Bell, 334 M. 178, 191 (1994). CQur review of the trial
court’s ruling with respect to a suppression notion “ordinarily is
limted to informati on contained in the record of the suppression
hearing.” Cartnail v. State, 359 Ml. 272, 282 (2000); see Ferris,
355 Md. at 368; Fernon v. State, 133 M. App. 41, 43 (2000). W
review the evidence in the |light nost favorable to the prevailing
party. Riddick v. State, 319 Md. 180, 183 (1990); Charity, 132 M.
App. at 606 (“Qur ruling wll be based exclusively on the
[prevailing party’'s] nost favorable version of the events.”).
Mor eover, “[w hen conflicting evidence is presented, we accept the

facts as found by the hearing judge unless it is shown that those

13



findings were clearly erroneous.” Charity, 132 Ml. App. at 606;
see Ferris, 355 MJ. at 368; Fernon, 133 MI. App. at 44. I n our
review, we also give due regard to the notion judge's opportunity
to assess the credibility of the wtnesses. McMillian v. State,
325 Mi. 272, 281-82 (1992); Fernon, 133 M. App. at 43.

Nonet hel ess, we nust make our own i ndependent constitutional
apprai sal as to second | evel findings, such as whet her a search was
| awful or a defendant voluntarily consented to a police entry.
Ornelas v. United States, 517 U.S. 690, 697 (1996); Cartnail, 359
M. at 282-83; Turner v. State, 133 M. App. 192, 203 (2000);
Fernon, 133 Ml. App. at 44; cCharity, 132 Ml. App. at 607-09. W
acconplish this by reviewing the law and applying it to the
first-level facts found by the suppression judge. In re Tarig
A-R-Y, 347 M. 484, 488-89 (1997), cert. denied, 522 U.S. 1140
(1998); Riddick, 319 Mi. at 183; Howard v. State, 112 Mi. App. 148,
156 (1996), cert. denied, 344 Ml. 718 (1997). Simlarly, we nust
i ndependent |y assess whet her the proper scope of atraffic stop was
exceeded, so as to require an independent justification “for the
roadsi de proceedi ngs that followed.” cCharity, 132 Ml. App. at 608.
As Judge Moyl an noted for the Court in Charity, whether there was
one stop or two is a “conclusory or constitutional fact wth
respect to which the review ng court nust nake its own i ndependent,
de novo determ nation.” Id. at 609; see Whitehead v. State, 116

Md. App. 497, 505-06, cert. denied, 348 MI. 207 (1997); Munafo v.
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State, 105 M. App. 662, 672 (1995).

Appel I ant conpl ains, inter alia, that the court bel ow di d not
consider the factors identified in Ferris, 355 MI. 356, as to
consent. He argues that the circuit court’s “failure to do nore
than find that Appellant ‘consented’” to the search requires that
its decision to deny Appellant’s notion to suppress be reversed.”
Because this Court nust nake its own independent, constitutional
apprai sal by reviewing the | aw and applying it to the facts of the
case, Jones v. State, 343 M. 448, 457 (1996), we agree with the
State that the failure of the suppression court to discuss the
factors identified in Ferris does not necessarily conpel a
rever sal

II.

The Fourth Amendnment protects agai nst unreasonabl e searches
and sei zures. United States v. Mendenhall, 446 U.S. 544, 551
(1980). A traffic stop involving a notorist is a detention that
i nplicates the Fourth Amendnent. See United States v. Sharpe, 470
U S. 675, 682 (1985); Rowe v. State, 363 M. 424, 432 (2001);
Ferris, 355 MJ. at 369; Edwards v. State, 143 M. App. 155, 164
(2002). If the police have probabl e cause or reasonabl e suspici on
that a driver has coonmtted a traffic violation, ordinarily a stop
of the driver does not violate the Constitution. See Whren v.
United States, 517 U.S. 806, 810 (1996). But, the detention of a

person during a traffic stop “nust be tenporary and | ast no | onger
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than is necessary to effectuate the purpose of the stop.” Florida
v. Royer, 460 U.S. 491, 500 (1983) (plurality opinion); see Ferris,
355 Md. at 369.

As we noted, appellant argues that he was subjected to a
prol onged, illegal second detention. In contrast, the State clains
that the traffic stop cane to an end and a second encounter began,
consensual in character. During the second encounter, according to
the State, appellant was not seized and he voluntarily consented to
t he search.

A sei zure can occur by neans of physical force or by a “show
of authority,” coupled wth subnmssion to that authority.
California v. Hodari D., 499 U. S. 621, 628 (1991); Ferris, 355 M.
at 375. The “show of authority” test is an objective one, nmeasured
by whether the officer's words and acti ons woul d have conveyed to
a reasonabl e person that his or her freedom of novenent was being
restricted. Hodari D., 499 U S. at 628. The “reasonabl e person
test ... is objective and ‘presupposes an innocent person.’”
United States v. Drayton, US| No. 01-631, 2002 U S
LEXI'S 4420, at *15 (filed June 17, 2002) (citation omtted).

The test to determne whether a particular encounter
constituted a seizure or, instead, a consensual occurrence,
general ly turns on whet her a reasonabl e person woul d have felt free

to “decline the officers’ requests or otherwise termnate the

encounter.” Florida v. Bostick, 501 U.S. 429, 436 (1991); see INS
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v. Delgado, 466 U.S. 210, 215 (1984); Mendenhall, 446 U.S. at 554,
Ferris, 355 Md. at 375. In Florida v. Jimeno, 500 U.S. 248, 251
(1991), the Suprenme Court said: “The standard for neasuring the
scope of a suspect’s consent under the Fourth Amendnent is that of
‘obj ective’ reasonabl eness — what would the typical reasonable
per son have understood by the exchange between the officer and the
suspect?” See Turner, 133 MJ. App. at 214-15 (finding no inplied
consent where police did not request permi ssion to enter but sinply
wal ked t hrough open door).

To det erm ne whet her a reasonabl e person woul d have felt free
to term nate an encounter in a particular situation, “a court nust
apply the totality-of-the-circunstances approach, with no single
factor dictating whether a seizure has occurred.” Ferris, 355 M.
at 376; see Drayton, 2002 U. S. LEXIS 4420, at *14 (“The proper

inquiry necessitates a consideration of ‘all the circunstances
surroundi ng the encounter.’”) (citation omtted); Bostick, 501 U.S.
at 437; Mendenhall, 446 U.S. at 554. However, there is no “litnus-
paper test for distinguishing a consensual encounter from a

sei zure.... Royer, 460 U.S. at 506. I ndeed, the test is

“necessarily inprecise,” because it considers police conduct as a
whole, in light of the particular “setting in which the conduct
occurs.” Michigan v. Chesternut, 486 U.S. 567, 573 (1988). G ven
the varied interactions between police officers and nenbers of the

public, resolution of each case is ultimately dependent on its
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underlying facts. Bostick, 501 U. S. at 436-37; Charity, 132 M.
App. at 617.
III.

This case is one of many involving a vehicle search that
follows a awful, routine traffic stop. Such cases often present
“difficult analytical questions for courts....” Commonwealth v.
Strickler, 757 A.2d 884, 890 (Pa. 2000). 1In our analysis, we are
gui ded by Ferris, 355 Md. at 356. Like Ferris, this case does not
I nvoke a pretextual “Wiren” stop. See Whren, 517 U.S. 806.
Rather, as in Ferris, this matter originated with a routine traffic
stop for speeding. Unlike in Ferris, however, the State does not
assert that the detention was prolonged based on a reasonable
suspi cion of wongdoing that becane evident during the traffic
st op. Instead, the State nmintains only that, at the relevant
time, appellant was not seized and he voluntarily consented to the
search of his car

In Ferris, a trooper was operating a stationary radar gun at
about 1:00 a.m on Interstate 70 in Washington County, when he
cl ocked the defendant's car traveling 92 mp.h. in a 65 mp.h
zone. The trooper activated his energency equi pnent, stopped the
car, exited the crui ser, and approached t he def endant, who occupi ed
the driver’'s seat; a passenger sat in the front passenger seat.
The trooper asked the defendant, whose eyes were bl oodshot, for his

| icense and regi stration, which the defendant provided. Then, the
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trooper returned to his vehicle and verified that the defendant’s
papers were valid. As the trooper was witing a speeding ticket,
he noticed that the driver and t he passenger were novi ng around and
frequently | ooking over their shoulders at him

About this time, a second police car arrived. The trooper
spoke to the second officer, who also noticed the two nen noving
around in their seats. The trooper then approached the driver's
side door of the car while the second officer approached the
passenger side. Al though the trooper gave the defendant the
citation and returned his license and registration, he did not
advi se the defendant that he was free to | eave. |nstead, he asked
t he defendant if “he would m nd stepping to the back of his vehicle
to answer a couple of questions.” Ferris, 355 MI. at 363. The
def endant “stated he didn't mnd.” I1d. Wile the second officer
wat ched the passenger, the trooper began asking the defendant
questions about drug use. During the questioning, the defendant
admtted that his passenger possessed a small anobunt of marijuana.
The passenger handed the bag to the trooper. In a subsequent
search of the car, a larger bag of marijuana was di scover ed.

The trial court denied the suppression notion, stating, inter
alia, that the defendant answered the questions “w thout
intimdation, voluntarily....” 1Id. at 366. On certiorari to the
Court of Appeals, Ferris argued that what began as a lawful traffic

stop devel oped into an illegal second stop once the purpose of the
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traffic stop was conpleted. The State countered, inter alia, that
the stop was a “consensual encounter that did not inplicate the
Fourth Anendnent” or, alternatively, that any seizure was
justified. Ferris, 355 Ml. at 368.

The Court concluded that “the traffic stop essentially cane to
an end upon the trooper’s delivery of the citation, and return of
the driver’s |icense and regi stration,” when the officer “conpl eted
all his duties pertainingtothe traffic stopitself.” 1I1d. at 373.
Therefore, the Court determned that the continued detention
anounted to a second stop. It reasoned, at 355 MI. at 372:

[t]he officer's purpose in an ordinary traffic stopisto

enforce the laws of the roadway, and ordinarily to

investigate the manner of driving with the intent to
issue a citation or warning. Once the purpose of that

stop has been fulfilled, the continued detention of the

car and t he occupants anmounts to a second detention. See

Royer, 460 U.S. at 500, 103 S.C. at 1325-26. Thus, once

the underlying basis for the initial traffic stop has

concl uded, a police-driver encounter whichinplicates the

Fourth Amendnent is constitutionally perm ssible only if

either (1) the driver consents to the continuing

intrusion or (2) the officer has, at a mninmum a

reasonabl e, articul abl e suspicion that crimnal activity

is afoot. United States v. Sandoval, 29 F.3d 537, 540

(10" Cir. 1994).

Consequently, the Court proceeded to address the “nore
difficult question” of whether the officer’s questioning of Ferris
after his docunments were returned and the citation was issued

anbunted to a detention or seizure under the Fourth Anendnent or,

i nstead, “a ‘consensual encounter....’” Id. at 373. It defined a

“consensual encounter” as the “voluntary cooperation of a private
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citizen in response to non-coercive questioning by a |aw
enforcenment official. Because an individual is free to | eave at
any time during such an encounter, he is not ‘seized within the
meani ng of the [Flourth [ Alnendnent.” Ferris, 355 Md. at 373 n. 4.
Mor eover, the Court acknow edged that “[njere police questioning
does not constitute a seizure.” Id. at 374.

Neverthel ess, the Court agreed with Ferris that what occurred
after the conpletion of the traffic stop constituted a sei zure, not
a consensual encounter. Id. at 374. The Court reiterated that the
“test to determ ne whether a particular encounter constitutes a
sei zure, or whether the encounter was sinply a ‘consensual’ non-
constitutional event is whether a reasonabl e person woul d have felt
free to leave.” 1d. at 375. The Court focused on “‘whether a
reasonabl e person woul d feel free to decline the officers’ requests
or otherwise termnate the encounter.’” 1Id. at 376 (citation
omtted). It added that a “key inquiry” concerns whether the

conduct of the police “*comuni cated to a reasonabl e person that he
was not at liberty to ignore the police presence and go about his
business.’”” Id. (citations omtted).

Wth respect to the question of whether a reasonabl e person in
Ferris’s situation would have felt “‘free to disregard the police
presence and go about his business,’”” id. at 376 (citation

omtted), the Court regarded a “host” of factors as “significant.”

Ferris, 355 Ml. at 378. The Court’s analysis of these factors | ed
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it to conclude that the trooper’s “prolonged encounter” with the
def endant “was a seizure under the Fourth Amendment,” id., rather
than a consensual stop

Noting that the inquiry is “highly fact-specific,” id. at 377,
the Court articulated seven factors “probative of whether a
reasonabl e person would have felt free to |eave.” Id. These
included: 1) the tinme and place of the encounter; 2) the nunber of
officers present and whether they were unifornmed; 3) whether the
police noved the person to a different |ocation or isolated himor
her from others; 4) whether the person was infornmed that he or she
was free to | eave; 5) whether the police indicated that the person
was suspected of a crine; 6) whether the police retained the
person's docunents; and 7) whether the police denpnstrated any
threatening behavior or physical contact to indicate to a
reasonabl e person that he or she was not free to | eave. Id.

“First and forenost,” the Court pointedtotheinitial traffic
stop, which the Court said “enhanced the coercive nature of the
situation....” Id. at 378. In addition, the Court identified the
foll ow ng circunstances: the trooper failed to advise Ferris that
he was free to |l eave; the trooper's request that Ferris exit the
vehi cl e “seanl essly[] followed the pre-existing | awmful detention,”
id.; the trooper renoved Ferris from his autonobile; the trooper
separated Ferris fromthe passenger; there were two uniforned | aw

enf orcenent officers present; the police cruiser enmergency fl ashers
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remai ned operative throughout the entire encounter; and the
i ncident occurred at 1:30 a.m on a dark, rural interstate hi ghway.

Concerning the trooper’s failure to advise Ferris that he was
free to | eave, the Court observed that a defendant’s know edge of
the right to withhold consent is a factor in analyzing “the
vol untari ness, and thus constitutional validity of a defendant’s
purported consent.” Ferris, 355 Md. at 380 (citations omtted).
Additionally, the Court pointed out that “‘a request that an
i ndi vidual nove in sone manner has been consistently regarded by
this Court as persuasive evidence that a fourth amendnent seizure
has occurred.’” 1d. at 383 (citation omtted). Moreover, in the
Court’s view, the record did not reveal a basis to find that “any
legitimate |aw enforcenment purpose which justified the initial
detention was furthered by the renoval of Ferris from his
autonobile.” 1d. at 383. The Court also said, id. at 382-83:

Finally, we note the geographic and tenporal

envi ronnent of the encounter: |late at night on the side

of a presumably desol ate, rural interstate highway. The

time and location of the encounter would have been

unsettling to a reasonable person in Ferris’s position.

Consequent |y, the physical environnment of the encounter

between Trooper Smith and Ferris heightened the

coerciveness of the encounter.

Based on the “cunmul ative effect of these circunstances,” id.
at 379, the Court held that “a reasonable person in Ferris’s
posi tion woul d not have believed that he was free to term nate the

encounter....” Id. at 379. To the contrary, the Court was of the

view that a reasonabl e person woul d have believed he was “neither
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free to leave the scene nor to ignore and disobey the police
officer’s ‘requests.’” Ferris, 355 Ml. at 378. Wat the Court said
is pertinent here:

The pre-existing detention of Ferris, properly
sustained by the probable cause for the speeding
viol ation, conmbined with the other factors we have
identified, leads to the conclusion that a reasonable
person in Ferris’s position would believe that continued
submission to Trooper Smith was required. Al though in
this case Trooper Smth returned Ferris's driver’s
license and registration, that fact alone is not
di spositive of whether the trooper’s conduct was
coercive. The nonent at which a traffic stop concl udes
is often a difficult Ilegal question, not readily
discernible by a [|ayperson. It is not sound to
categorically inpute to all drivers the constructive
know edge as to the preci se nonment at whi ch, objectively,
an initially lawful traffic stop termnates, i.e., the
time at which the driver may depart. The trooper’s
immediate transition into the inquiry was so seamless
that a reasonable motorist would not have believed that
the initial, valid seizure had concluded.

Id. at 379 (enphasis added).
Concl udi ng that Ferris “was seized, for a second tinme, when he
was asked to exit his car,” id. at 384, the Court reasoned:

We enphasi ze that, although, standing alone, no
singl e circunstance woul d have transformed t he encounter
into a Fourth Anmendnent seizure, the collective
coerciveness of the totality of those circunstances rose
to the level of a show of authority such that a
reasonabl e person in Ferris’'s position would not have
felt free to term nate the encounter with Trooper Smith
at the nonent the trooper asked him *“if he would m nd
stepping to the back of his vehicle.” Accordingly, we
hol d that Trooper Smth, having |awful |y detained Ferris
pursuant to a valid traffic stop, seized himw thin the
meani ng of the Fourth Amendnent when, imediately after
conpleting the traffic stop, he asked Ferris to get out
of his car and began to question him about possible
crimnal activity unrelated to that which gave rise to
the initial, conpleted traffic stop.
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I1d.

Because the trooper’s continued detention exceeded the scope
of the initial traffic stop, and constituted a second seizure for
whi ch there was no vol untary consent, the Court recogni zed that the
second stop had to be supported by reasonable, articulable
suspicion in order to be lawful. Ferris, 355 Md. at 384. The
Court went on to conclude that there was no reasonabl e, articul abl e
suspicion to support the continued detention, explaining: “The
facts articulated by the trooper — that Ferris had exhibited
extrenely bloodshot eyes, nervousness, and a lack of odor of
al cohol — are too weak, individually or in the aggregate, to
justify reasonabl e suspicion of crimnal activity.” I1d. at 387.

This Court’s decision in Charity, 132 M. App. 598, is also
hel pful. There, the Court considered the legality of a prol onged
detention in conjunction with atraffic stop and an al | eged consent
to submit toafrisk. Inits analysis, the Court noted that Ferris
had addressed the vol untari ness of an all eged consent to exit a car
and submt to questioning; the Court considered that analysis
“pertinent” to the issue of whether the defendant voluntarily
consented to the frisk. I1d. at 636.

Al though the trial judge found the frisk consensual, as the
State had argued, the Court determined that the consent was
i nvalid, because it was obtained from the defendant during an

i1l egal second detention. Charity, 132 M. App. at 633. What
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Judge Moyl an said for the Court is pertinent here:

| f the consent were sought and given during a period of

unconstitutional detention ... that factor al one, absent
attenuati on bet ween the initial t ai nt and the
presunptively poisoned fruit, would be dispositive that
the consent was not voluntary. wng Sun v. United
States, 371 U S. 471, 83 S. C. 407, 9 L. Ed. 2d 441
(1963).

W have held that the appellant was Dbeing
unconstitutionally detained at the tine [the police
officer] asked him to consent to a pat-down. That
unconstitutional detention began when he was asked to get
out of his vehicle in the rain and nove to its rear. It
conti nued as he was questioned by [the officer] as to
where he had been and where he was going. It continued
as [the officer] left himstanding in the rain and went
of f to question the passenger as to where he had been and
where he was going. It continued as [the officer]
returned and sought the appellant’s consent to the pat-
down as a necessary precondition for the appellant to be
all owed to get out of the rain and to sit in the police
cruiser. There was no attenuation between the tainted
detention and the ostensible consent. The consent was
the “fruit of the poisoned tree.”

Id. at 634.

The Court also relied on the observations in Ferris regardi ng
“the coercive effect” of “certain police actions...on the stopped
notorist....” Id. at 636. As the Court observed, “[t]he fact that
the initial traffic-related ‘ whren stop’ was | egal does not nean
that it could not have contributed to the coercive atnosphere of
ensui ng events,” including a consent to search. Id.

Witing for this Court in Carter v. State, 143 MI. App. 670,
692 (2002), Judge Moyl an recently underscored that, in contrast to
a Terry stop, stricter time constraints apply to a routine traffic

stop. In dicta, the carter Court recogni zed that, with respect to
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a routine traffic stop, “[o]lnce a reasonable tine for the
processing of a traffic charge has expired, even a mnimal further
delay to accommopdate the arrival of a drug-sniffing canine is not
permtted,” unless grounds for a Terry stop energe during the
traffic stop. Id. at 692 (citing Graham v. State, 119 M. App
444, 469 (1998)). The Court said: “Once the purpose of the
traffic stop has been fully and reasonably served, no further
detention is permtted — unless, in the course of the traffic stop,
some i ndependent articul abl e or reasonabl e suspi cion has arisen to
create sonme new and self-sufficient investigative purpose.”
Carter, 143 Md. App. at 693; see Graham, 119 Md. App. at 469.

We are further guided by Pryor v. State, 122 M. App. 671
(1998). There, we held unconstitutional a "detention that extended
beyond the period of tinme that it would reasonably have taken for
a uniformed of ficer to go through the procedure involved in issuing
a citation to a notorist." Id. at 682. Al though the initia
traffic stop was |lawful, and the officer had articul abl e suspi cion
to support a Terry stop, Chief Judge Murphy, witing for the Court,
held that the length of the stop, sone twenty to twenty-five
m nutes in duration, could not be justified on the ground that the
police were awaiting a drug-sniffing dog. Id.

Whitehead v. State, 116 MI. App. 497, cert. denied, 348 M.
207 (1997), is also noteworthy. |In that case, after the defendant

was stopped for speeding, the police verified that his docunents
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were in order, there were no warrants for his arrest, and the car
was not stolen. Neverthel ess, the police did not termnate the
traffic stop. I nstead, the defendant was detained pending the
arrival of a K-9 unit. W reversed. Witing for the Court, Judge

Sonner sai d:

The detention in whren that the Suprenme Court approved
was brief, and the arrest for violation of the narcotics
| aws instantaneously followed the stop. W think it
would be a mstake to read whren as allowing |aw
enforcenent officers to detain on the pretext of issuing
a traffic citation or warning, and then deliberately to
engage in activities not related to the enforcenent of
the traffic code in order to determ ne whether there are
sufficient indicia of sone illegal activity. Stopping a
car for speedi ng does not confer the right to abandon or
never begin to take action related to the traffic |aws
and, instead, to attenpt to secure a waiver of Fourth
Amendnent rights from a citizen whose only offense to
that point is to have been selected from anong many who
have been detected violating a traffic regulation. An
interpretation of whren that is consistent wwth Snow and
Munafo requires the police to issue the citation or
warning efficiently and expeditiously with a m ni num of
intrusion, only that which is requiredto carry forth the
legitimate, although pretextual, purpose for the stop.
We are condemning not the stop itself, but the detention
after the pretextual stop that was for the purpose of
determining whether the trooper could acquire sufficient
probable cause or a waiver that would permit him to
search the car for illegal narcotics.

Id. at 506-07 (enphasis added).

Munafo, 105 M. App. 662, is also instructive. In that case,
the driver of a notor vehicle was stopped by the police because of
several traffic violations. Al t hough Munafo conceded that the
initial traffic stop was | egal, he nmai ntained that he was subj ected

toan illegal “second stop,” id. at 669, unsupported by reasonabl e
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suspicion. I1d. at 669-70. Because the officer harbored no nore
than a “hunch” that Minafo possessed contraband, we concl uded t hat
the trial court erred in denying the notion to suppress the drugs
seized fromthe console of the car. 1d. at 676. W expl ai ned:

[ T] he purpose of atraffic stopis toissue acitation or

war ni ng. Once that purpose has been satisfied, the

continued detention of a vehicle and its occupant(s)

constitutes a second stop, and nust be independently
justified by reasonabl e suspi cion.
Id. at 670; see also Snow v. State, 84 M. App. 243 (1990).
Iv.

Appel I ant vigorously denied having consented to the vehicle
search, but the suppression court found as a fact that appell ant
consented and never w thdrew that consent. In making its first
| evel factual findings, the judge did not expressly determ ne
whet her the deputy’s conduct anmpunted to a second detention, nor
didit discuss the factors identified in Ferris. Rather, it nmerely
credited the deputy’s version of events as to consent, noting that
Green was significantly larger than the officer, he was not
“pbashful ,” and felt so unthreatened by the officer’s conduct during
the initial car search that he suggested “prolonging” the search
“by inviting” the deputy to search the trunk.

Al though we accept the circuit court’s first level finding
t hat the appell ant “consented” to the search, we nust independently

determne the voluntariness of that consent, in light of the

character of the encounter that culmnated in that consent. The
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threshold question is whether the continued encounter after the
conpletion of the traffic stop constituted a suspicionless seizure
under Fourth Anendnent | aw or, instead, a consensual encounter. A
consent to search procured during an illegal detention is invalid
as the product of the illegal seizure -- the so called fruit of the
poi sonous tree. See Royer, 460 U.S. at 507-08 (“The consent was
tainted by the illegality and ... ineffective to justify the
search”); Charity, 132 Md. App. at 634.

The State and appel |l ant discuss the issues in the context of
two encounters: the traffic stop and t he prol onged period after the
traffic stop. Appellant argues that, even though he was found to
have consented to the search, he did not consent to a search to be
conducted about thirty mnutes later. |In other words, he clains
that the delay in conducting the search vitiated his consent. 1In
contrast, the State argues that appellant’s consent renmained in
ef fect throughout the tinme that appel |l ant and t he deputy waited for
the arrival of the back-up unit, because appellant failed to
expressly revoke his consent.

To be sure, this case presents a cl ear point of denmarcation at
which the traffic stop cane to an end and t he next police encounter
began. The encounter that followed the traffic stop can be
considered as if it were one long encounter, as the parties have
suggested. Analytically, however, we shall divide the post-traffic

stop encounter into two discrete conponents. |In doing so, we shal
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refer to a total of three encounters and two car searches. The
second encounter followed on the heels of the traffic stop, as the
parties recogni ze. That encounter included the first car search.
The third encounter began after the deputy frisked appellant and
conpleted his initial search of the vehicle.

The legality of the second stop is arguably a cl ose questi on.
We need not resolve whether it was a | awmful consensual encounter,
however, because we regard the third detention as illegal, and it
was during that detention that the second car search occurred.

I n reachi ng our conclusion that the third detention and second
car search were illegal, we have considered the totality of all the
ci rcunstances, from the beginning of the traffic stop until the
second vehicle search. In doing so, we rely on Ferris and its
progeny; Ferris analyzed the legality of the detention begi nning
with the initial traffic stop. In our view, a reasonable person in
Geen’'s situation would not have believed that he was free to
termnate the third encounter, during which the second car search
occurred. W explain.

The traffic stop termnated just after 7:30 p.m, when the
deputy clainmed that he returned appellant’s license and
regi stration and tendered the warning to him At that point, the
purpose of the traffic stop was satisfied. See Charity, 132 M.
App. at 613. Therefore, “the initial traffic stop could no | onger

serve as the Fourth Amendnent justification for anything that
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fol |l oned.” Id. According to the State, however, appellant
voluntarily consented to the deputy’s request to answer questi ons,
and then agreed to submt to the frisk and car search.

The State does not claimthat the stop was prol onged based on
reasonabl e, articul able suspicion of wongdoing by appellant, as
enbodied in Terry v. Ohio, 392 U S. 1 (1968), and its progeny.
That fact is significant to our analysis; absent reasonable
suspi ci on, even a reasonabl e del ay woul d not have been permtted,
unl ess appellant voluntarily consented. See Ferris, 355 M. at
372; carter, 143 Md. App. at 693; Charity, 132 Mi. App. at 612-13.
Moreover, if the continued detention was unlawful, any consent
procured during that tinme would be tainted.

Wth respect to the Deputy’s request at the end of the traffic
stop to question appellant, Geen said, “sure.” He again responded
“sure” as to the request to search. But, a defendant’s utterance
of consensual words does not necessarily render a statenent
voluntary for Fourth Anmendnent purposes. The statenent nust be
considered in light of the circunstances. |In Ferris, for exanpl e,
t he defendant was asked if he would mind stepping to the back of
the car to answer questions, and the defendant said he “didn’t
mnd.” That statenent is akin to Geen’'s responses of “sure.”
Yet, as we explained at length, the Court in Ferris did not
consi der the defendant’s statenment as voluntary.

The State nmaintains that when the deputy asked Green to answer
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guestions, this did not anmount to inproper conduct. It notes that
when an officer poses questions to an individual, it does not
necessarily anmpunt to a seizure. In general, we agree. See
Drayton, 2002 U.S. LEXI S 4420, at *13 (“Law enforcenment officers do
not violate the Fourth Anmendnent’s prohibition of unreasonable
seizures nerely by approaching individuals on the street or in
other public places and putting questions to them if they are
willing to listen”); Scott v. State, 366 M. 121, 133 (2001);
Ferris, 355 Md. at 374; Trott v. State, 138 M. App. 89, 98-100
(2001). Neverthel ess, the questions were posed at the end of the
traffic stop, and that stop was a seizure, wth a “coercive
at nosphere” attendant to it. Charity, 132 MI. App. at 613. Nor
was there a “clear dissipation of that atnosphere.” 1d. To the
contrary, the deputy immedi ately and “seam essly” asked appel | ant
to submt to questions.

Further, the deputy did not tell Green that he could decline
to answer the deputy’ s questions, refuse to subnmit to the frisk,
wi t hhol d consent to the first or second vehicle search, or |eave
the scene, rather than continue to wait for the arrival of a back-
up unit. An officer’'s failure to advise of the right to refuse
consent is a relevant factor in the voluntariness analysis,
although it is not determ native. Ohio v. Robinette, 519 U.S. 33,
39 (1996); Ferris, 355 Md. at 380. As the Suprenme Court said in

Drayton, “The Court has rejected in specific terns the suggestion
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that police officers nust always informcitizens of their right to
refuse when seeking perm ssion to conduct a warrantless consent
search.” 2002 U.S. LEXIS 4420, at *23. But, it reiterated that
““know edge of the right to refuse consent is one factor to be
taken into account ...”” in determning voluntariness. Id. at 24
(citation omtted). The Court added that “the totality of
ci rcunstances mnust control, wthout giving extra weight to the
absence of this type of warning.” Id.

The deputy testified that, as soon as Geen consented to the
frisk and the car search, he called for back-up. Once t he back-
up unit was called, a reasonable person in Geen’s situation would
not have believed he could termnate the encounter. Mor eover,
while waiting for the back-up, the deputy i nspected Green’s
vehicle. The deputy testified: “l visually checked the open areas
in plain view” As we see it, even if appellant had voluntarily
consented to a car search, the consent applied to the search that
pronptly followed the consent. \Wen that search was conpl eted,
the second encounter canme to an end; appellant never consented to
a continued encounter or to a second car search. Nor did Geen
agree to a search that depended upon the arrival of a back-up unit.
I ndeed, there was no evidence that Green consented to wait sone
fifteen or twenty mnutes for the arrival of the back-up unit, so
that a nore conprehensive vehicle search coul d be perforned.

The State has not provided us with any authority to suggest
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that the consent provided by appellant at the end of the routine
traffic stop was open ended, with no tenporal limtations. There
was ho evidence, as we said, that appellant agreed to such a
protracted detention. See Maine v. Faulkner, 586 A. 2d 1246, 1248
(Mai ne 1991) (recognizing that “consent search is legal only to the
extent of the consent,” and uphol ding “pat-down search” on ground
that it did not exceed scope of voluntary consent); North Carolina
v. williams, 313 S.E. 2d 236, 237 (N.C. App.), cert. denied, 317
S.E. 2d 909 (N. C. 1984) (recognizing that the “tenporal scope of a
consent to search is a question of fact to be determined in |ight
of all the circunstances, and upholding witten consent to vehicle
search conducted 23 hours after consent was executed).

In Gray, supra, 441 A.2d 209, the Suprene Court of Del awnare
reviewed, inter alia, the legality of a consent search to | ocate a
wat ch belonging to a nmurder victim One of the nurder suspects
executed a witten consent authorizing the Del aware police to make
a search of the defendant’s bel ongi ngs, which were in the custody
of the Philadel phia authorities. In particular, the court
consi dered whether the consent “|apsed” because of a delay of
twenty hours between the consent, signed at 4:00 p.m, and the
search, executed two hours after the police arrived i n Phil adel phi a
at 10:00 a.m the next day. The court noted that “a consent to
search does not nean the constitutional protection against

unr easonabl e searches and sei zures has been wai ved for all tinme and
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for all things.” 1I1d. at 221. Recogni zing that the question of how
| ong a consent |asts depends on the facts of each case, the court
said: “The length of time a consent |asts depends upon the
reasonabl eness of the |apse of tinme between the consent and the

search in relation to the scope and breadth of the consent

given.... [I]f the search takes place wthin a reasonable tine as
to consent ... a nmere change of mnd will not render the search
viol ative of a defendant’s Fourth Amendment rights.” Id.

The Del aware court reasoned that the defendant voluntarily
executed a witten consent to search that was limted to the watch,
and the police did not exceed the linmted scope of the consent.
Moreover, the court noted that the police did not proceed to
Phi | adel phia i medi ately upon obtaining a consent, because they
knew t he wat ch was safe. Additionally, the defendant saw the watch
as it was turned over to the Delaware police and never objected.
The |limted nature of the search, conducted in strict accordance
with the scope of the consent, led the court to uphold it. 1d. at
222.

O her factors, in accordance with the factors considered in
Ferris, are al so rel evant here, under our totality of circunstances
anal ysis. For exanple, although the deputy never told appellant
t hat he was under investigation for crimnal misconduct, calling
for back-up would generally signal to a reasonabl e person that the

conti nuation of the encounter is not really a matter of choice.
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Significantly, Corporal Riggel man’s acknow edgnent in his testinony
that he was at the scene to nmake sure G een did not flee belies the
State’s assertion that appellant remai ned at the scene voluntarily,
or that appellant was free to term nate the encounter.

W also note that the deputy asked appellant to step out of
the vehicle. Certainly, the deputy was entitled to order appell ant
out of the car as an incident of the traffic stop. Maryland v.
wilson, 519 U.S. 408, 411-12 (1997). Nevertheless, G een was not
asked or told to exit his car until after the traffic stop was
over. As the Ferris Court observed, when an individual is asked to
nove, it is probative of a Fourth Amendnment seizure. Mor eover
Ferris considered the coercive effect of police conduct when the
police separate one individual fromhis or her conpanions during a
traffic stop. Yet, in our view, there may be sone enotional
strength derived fromhavi ng conpani ons during a traffic stop, even
if one is separated fromthem Cf. Drayton, 2002 LEXI S 4420, at
*20 (involving questioning and searching of passengers on bus;
“because nmany fell ow passengers are present to witness officers’
conduct, a reasonable person may feel even nore secure in his or
her decision not to cooperate with police....”) In contrast
appel l ant was all alone on a dark road with an arned trooper; that
circunstance seens at | east as coercive as the one in Ferris

The conditions at the tine of the stop are also inportant.

Al t hough the events in this case did not occur in the early norning
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hours, as in Ferris, there is no question that it was dark when the
stop occurred. Indeed, the deputy expressed concern for his own
safety because of the conditions. Meil specifically said he was
“worried,” and called for back up, in part because of the “area and
| ocation” of the stop and because it was “extrenely dark out.” As
we see it, those factors are equally relevant in assessi ng whet her
appel | ant woul d reasonably have believed he was free to term nate
t he encounter.

The trial court considered it significant that G een asked
Mei |l whether the deputy wanted to look in the trunk. Appellant’s
inquiry cane during the period that we have referred to as the
second encounter. W do not consider that inquiry dispositive as
to the voluntariness of the consent during the third encounter. 1In
any event, Geen’'s inquiry was consistent with the cooperative
conduct that he displayed, but does not signify that he believed he
was free to term nate the encounter. |ndeed, appellant’s inquiry,
a sign of his cooperation, may even have been a product of the
coercive circunmstances. cCf. Drayton, 2002 U S. LEXI S 4420, at *14
(recogni zing that officers may pose questions and request consent
to search, even wi thout particul ar suspicion, “provided they do not
I nduce cooperation by coercive neans.”)

The circuit court’s reliance on appellant’s size is equally
unpersuasive as to voluntariness. The record is not clear as to

t he conparative sizes of appellant and the trooper. Wat is clear,
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however, is that it was the trooper who was arned, although his
weapon was not drawn.

Qur research has uncovered a recent New Jersey decision
concerning a traffic stop and consent search that is illumnating
in the context of this case. |In New Jersey v. Carty, 790 A 2d 903
(N.J. 2002), the New Jersey Suprene Court addressed the legality
under New Jersey constitutional law of a consensual search
following a lawful traffic stop; during the search, drugs were
recovered fromthe vehicle. As in this case, the police in Carty
had no articul able suspicion to continue the detention after the
conpletion of the traffic stop. The New Jersey court held that,
“in order for a consent to search a notor vehicle and its occupants
to be valid, |aw enforcenent personnel nust have a reasonabl e and
articulable suspicion of crimnal wongdoing prior to seeking
consent to search a lawfully stopped notor vehicle.” 1d. at 905.
The court considered that its holding “serves the prophylactic
pur pose of preventing the police fromturning routine traffic stops
into a fishing expedition for crimnal activity unrelated to the
| awful stop.” Id.

In reaching its conclusion, the «court criticized as
“problematic,” id. at 909, the “standardless” way in which
“consent” searches are nmade of persons who are | awfully stopped for
mnor traffic violations. Id. at 908. The court remarked that

“[r] oadsi de consent searches are ... akin to an investigatory stop
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t hat does not involve a detention,” id. at 908, observing that such
stops have “traditionally ... required reasonable and articul able
suspicion.” I1d. Moreover, the court indicated its concern as to
the frequency with which requests to consent to a car search are
“likely to be complied with.” I1d. at 912. Indeed, it recognized
that many people subjected to such requests believe they have no
choi ce but to consent. 1d. at 910.

Al though the carty decision is premsed on New Jersey
constitutional law, the court noted that the “reasonable and
articul abl e suspi cion standard is a wel | -established constitutional
requi renent under the Fourth Amendnent....” I1d. at 914. In its
view, “[c]onsent that is the product of official intimdation or
harassnment is not consent at all.” 1d. at 911 (quoting Florida v.
Bostick, 501 U.S. at 438). The court said: “*Citizens do not
forfeit their constitutional rights when they are coerced to conply
with a request that they would prefer to refuse.’” I1d. (quoting
Florida v. Bostick, 501 U.S. at 438). Accordingly, the court rul ed
that a “suspicionless consent search” is unconstitutional when it
is conducted in connection with a routine traffic stop. Id. at
912. Absent a reasonable and articulable basis “to continue the
detention after conpletion of the valid traffic stop,” id., the
court held that continued “detention to effectuate a consent search
IS unconstitutional.” Id.

Several other jurisdictions have reached simlar results.
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See, €.0., United States v. Valadez, 267 F.3d 395 (5'" Cir. 2001)
(concluding that defendant was illegally subjected to continued
detention after officer confirned that defendant had not conmitted
traffic violation and there was no reasonabl e suspicion of other
wrongdoi ng); United States v. Jones, 234 F.3d 234 (5" Cr. 2000)
(hol di ng unreasonable the continued detention of the defendant
after conpletion of wvalid traffic stop, and concluding that
subsequent consent to search did not dissipate Fourth Anmendnent
viol ation); People v. Brownlee, 713 NE 2d 556 (IIl. 1999)
(finding that officers’ actions after conclusion of traffic stop
amounted to show of authority and a reasonable person would not
have concl uded that he was free to | eave); State v. Robinette, 685
N.E. 2d 762 (Chio 1997) (finding consent to search involuntary and
the fruit of an illegal detention under Chio constitution, because
there was no justification to continue the detention after police
i ssued warni ng for speeding).
CONCLUSION

In our view, the legality of the prolonged detention, wthout
any reasonabl e suspi ci on of wongdoing on the part of G een, nust
be considered in light of the strict time constraints that govern
a routine traffic stop. W are unable to say, based on the
totality of all the circunstances, that appellant voluntarily
consented to the third encounter or the second vehicle search.

At the npbst, G een’s consent would have been limted to the
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second encounter, which was the period enconpassing the
questioning, frisk, and first car search. That consent, by Mil’s
own testinony, was given before the deputy called for back-up.
Once the back-up unit was called, the stakes were clearly raised,
and a reasonabl e person would not have believed he or she could
term nate the encounter. Nor is there any evidence that
appel |l ant’ s consent enbraced t he peri od of approximtely fifteento
twenty mnutes after the first car search, while Geen and the
deputy awaited the arrival of the back-up unit, or a total period
of about thirty mnutes, fromthe end of the traffic stop to the
commencenent of the second car search
We conclude that the second vehicle search occurred well
beyond t he period of any consent that appellant may have given. In
ot her words, appellant did not consent to a search that occurred
about thirty mnutes after the end of the traffic stop. Therefore,
t he extended detention was unlawful, and the search exceeded the
tenporal scope of appellant’s consent. Because the second car
search occurred during an illegal detention, the court erred in
denyi ng the suppression notion.
JUDGMENTS VACATED. CASE REMANDED TO
THE CIRCUIT COURT FOR QUEEN ANNE’S
COUNTY FOR FURTHER PROCEEDINGS.

COSTS TO BE PAID BY QUEEN ANNE'’S
COUNTY.
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As does the majority, | accept the trial court’s resolution
of the credibility issues. This includes the finding that
appel  ant consented to the search in question.

Wth respect to this Court’s independent constitutional
appraisal, | agree with the majority that there was a valid
traffic stop which was conpl eted when the officer issued a
warning citation and returned appellant’s driver’s |license and
vehicle registration. In ny view, however, there was no
subsequent seizure but rather a consensual encounter. See U.S.

v. Drayton, US. __, 2002 U S. LEX'S 4420 (June 17, 2002).

Consequently, we are not faced with the question of the validity
of consent given during an illegal stop or seizure.

In the case before us, there was one officer; appellant was
advi sed that he was free to go after his docunents had been
returned to him and appellant consented while he was in his
vehicle, before the officer called for backup, thus consenting
prior to any action by the officer. There was no coercive
behavi or, and the consent was never w thdrawn.

| would affirm



