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A useful synopsis of the early history of the litigation
involved in this appeal can be found in Mntgonmery County V.
Revere, 341 Md. 366, 369-76 (1996). The current appeal involves
t hree consolidated cases, one of which was filed in the |ast
year of Richard M Nixon's presidency.! The parties currently
i nvolved in these cases are Ell er Media Conpany (“Eller”) on one
side and the County Executive for Montgonery County, the
Mont gormery County Council, and Montgonery County, Maryland
(collectively, “the County”) on the other. The source of
controversy is thirty-four billboards (currently owned by
Eller), which are affixed to fourteen structures |ocated in the
County. The County wants the bill boards remved but does not
want to pay Eller any nonetary conpensation for the | oss of the
Si gns.

In an effort to have Ell er renove the bill boards, the County
enacted zoning ordinances in 1968, 1986, 1992, and 1997. The
| ast three sign ordinances repealed the sign ordinance that
i medi ately preceded it, leaving only the 1997 ordinance

currently in effect.

1The first case was comenced in January 1974 when Rollins Qutdoor
Advertising (“Rollins”) filed a conplaint agai nst appel | ees. Rollins was
succeeded as the owner of the billboards here at issue by Heritage Ceative
Qutdoor Services, Inc., which was later succeeded by Reagan Qutdoor Advertising
(“Reagan”). Reagan then sold the signs to Revere National Corporation and
Uni versal Qutdoor Holding, Inc. (“Revere”). Eller Media Conpany subsequently
bought the bill boards from Revere.



The 1968 and 1992 sign ordinances allowed lawfully non-
conformng signs to stay in place for a period of time (an
anortization or grace period) before the signs were required to
be renoved.? The 1986 sign ordinance did not allow for any
anortization period.

The 1997 ordi nance (Montgonmery County Ordi nance No. 13-76,
now codi fi ed as Chapter 59F of the Montgomery County Zoni ng Code
(1997)), does not distinguish between comercial and non-
commercial signs. It provides, in part:

O f-site sign.

Except for si gns permtted by this
ordinance, a sign nust not be used to
identify a site other than the site where
the sign is erected. Signs or structures
t hat were lawful on July 28, 1986 or were
lawfully constructed, structurally altered,
or relocated after July 28, 1986 nay be
continued for a period of 5 years fromJuly
13, 1992. At the end of this anortization
period, the signs or structures nust be
removed within 90 days at the owner’s
expense.

See Montgonmery County Zoning Code, Chapter 59, Section F.1-

7.1(i). For exanpl e, under the ternms of the 1997 ordi nance, if

2 “An anortization provision essentially provides a
grace period in which a zoning regulation wll not be
enforced, ‘during which tinme a property user either can
make a use conform to the [regulation], or if a user
cannot or chooses not to conform during which a user
can recover all or part of his investment before the use
must be di scontinued.’”

Chesapeake Qutdoor Enterprises, Inc. v. Mwyor and Gty Council of Baltinore, 89
M. App. 54, 59 n.4 (1991) (quoting GCeorgia Qutdoor Advertising, Inc. v. Cty of
Waynesville, 900 F.2d 783, 785 (4'M Gr. 1900)).
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a MDonald s restaurant had on its premses a billboard
identifying the site as a MDonald s, that sign would be
permtted as an on-prem se sign; if a site had a sign that read
“McDonald’ s one mle,” it would not be permtted.

The 1997 sign ordinance also |limts the size of all signs
in Montgonery County. For exanple, in a residential zone, a
sign may not exceed two square feet (section 59F-8(a)) and nust
not exceed 200 square feet in rural or agricultural zones
(section 59F-4.2(d)). All of Eller’s signs exceed 200 square
feet.

Si gns not visible outside the property where erected, signs
used by governnment agencies or utilities erected by order of a
police officer or utility official in the performance of its
official duties (e.g., tocontrol traffic, warn of danger, etc.)
are exenpted. Also exenpted are signs required to be displ ayed
by |l aw or regul ation.

The 1997 ordi nance, li ke the three ordi nances that preceded
it, did not provide for any nonetary paynent to be made by the
County to reinburse the owners of the billboards for the fair
mar ket value of the signs, even though the Maryland Genera
Assenbly, in 1983, passed Senate Bill 712, now codified as
article 25, section 122E, which provides:

(a) Definitions. -

(1) Inthis section the foll ow ng words
have t he nmeani ngs i ndi cat ed.



(2)(i) “Fair market value” neans a
val ue, determ ned by a schedul e adopted by
the Department of Transportation, that
i ncludes the value of integral parts of an
out door advertising sign, |ess depreciation.

(ii) “Fair market value” does not
i nclude a value for | oss of revenue.

(3)(i) “Qutdoor advertising sign” nmeans
an of f-prem ses outdoor sign:

1. Comrercially owned and mai nt ai ned;
and

2. Used to advertise goods or
services for sale in a |ocation other than
t hat on which the sign is placed.

(i1) “OQutdoor advertising sign” includes
si gns conposed of painted bulletin or poster

panel , and usual l'y referred to as
bi | | boar ds.

(b) I'n general. — A county or nunicipality
shall pay the fair market value of an
out door advertising sign, r enoved or

required to be renmpved by the county or
nuni cipality, that was lawfully erected and
mai ntained wunder any State, county, or
nmuni ci pal | aw or ordi hance.

See Md. Ann. Code art. 25, 8 122E (1999 Repl. Vol.) (enphasis
added) .

On Decenber 31, 1998, Revere National Corporation, Inc. (one
of Eller’s predecessors in interest) filed a second anended

conplaint in the Circuit Court for Mntgonmery County, in which

it sought
to have the Court declare unlawful and
enjoin . . . the . . . County . . ., from
enforcing Article 59-F of the Montgonery
County Zoni ng Or di nance (the “Sign



Regul ations”), which makes nonconf orm ng and
requires the renoval of certain existing
lawfully erected signs wused for t he
di ssem nati on of noncommrer ci al and
commercial nessages, while permtting the
continued existence of a substantially
greater nunber of signs that are used for
commer ci al pur poses; Revere also seeks
conpensat ory and punitive danages, attorneys
fees pursuant to 42 U.S.C. 8§ 1988 and such
other relief as the Court deens just and
proper.

Mont gonery County filed a motion to dismss the second
anended conplaint and a nmotion for summary judgnent. The
nmotions court granted summary judgnent in favor of Montgonery
County as to all counts in the second anmended conpl ai nt, except
for the counts in which the plaintiff claimed (1) entitlenent to
the fair market value of the billboards under article 25,
section 122E or (2) that the sign ordinance, as witten,
constituted a “taking,” w thout conpensation, as prohibited by
both the United States and the Maryland constitutions. After
hearing evidence as to the fair market value issue, the trial
judge, in an apparent change of position, held that the County
was not required to pay Eller any nonetary conpensation for the
renmoval of the signs under section 122E.

In the court’s opinion, the anortization provisions set
forth in the 1997 ordinance adequately conpensated Eller.
Moreover, the trial court expressed the opinion that the 1997

ordinance did not constitute a “taking” wunder either the

Maryl and or federal constitution. Nevert hel ess, as a



precauti onary matter, in case an appellate court was to di sagree
with his opinion regarding section 122E or the “taking” issue,
the trial judge concluded that the fair market value of the
signs (using the nmethodol ogy set forth in article 25, section
122E(a)(2)(i)) was $470,000. 1In arriving at this damage figure,
the trial judge did not include the fair market value of Eller’s
| easehol d interest in the real property on which the signs were
| ocat ed. Eller filed this tinmely appeal and raises seven

i ssues.

l.
| SSUE 1

Did the trial court err in holding that
anortization was a |l awful substitute for the
nonetary paynment required by article 25,
§ 122E?

In an oral opinion, the trial court characterized the issue
to be resolved as follows:

[ D] oes the concept of anortization contai ned
in the Montgonmery County ordi nance trunp the
requi renment of 122(E) that a County pay the
fair market value, or vice versa, does
122(E) trunmp the County ordinance and
requi re paynment of fair market val ue, even
t hough t here may have been an
anortization[?]

The | ower court, relying exclusively on an opinion by this

Court in Chesapeake Qutdoor Enterprises, Inc. v. Mayor and City

Council of Baltinmore, 89 M. App. 54 (1991), concluded that



section 122E was inapplicable if a county provided for a
reasonabl e anortization period for the renoval of the signs.
The court concluded that the anortization period set forth in
the 1997 sign ordi nance was reasonable. 3

A. Leqgi sl ative History of Article 25, Section 122E

In 1982, the Maryl and General Assenbly had before it Senate
Bill 702, which, insofar as is here relevant, is substantively
identical to the statute that |ater was codified as article 25,
section 122E. Senate Bill 702 passed the General Assenbly, but
Governor Harry Hughes vetoed it. His veto nessage included the

foll owi ng | anguage:

This bill prohibits any county or
principality from renmoving or requiring the
r emoval of an “of f-prem ses out door

advertising sign” unless it pays the “fair
mar ket val ue” of the sign in accordance with
a schedule of the State Departnent of
Transportation used in conjunction with its
hi ghway beautification program The effect
of the bill would be to elimnate the
phasing out or “anortization” of certain
signs by a local jurisdiction wthout
requiring paynent as a sign requlation and
renoval strateqy.

The anortization approach has been
enpl oyed “by” | ocal governnent in Maryl and
for at |east 25 years to promote traffic
saf ety and the econom c well being, natural
beauty, and esthetic features of the

3The anortization period referred to by the trial judge is the five-year
period, starting on July 13, 1992, set forth in section 59-F-7.1(i). Eller
contends that, inasmuch as the sign ordinance did not go into effect until
Decenber 1997, the anortization period, even if it were a lawful substitute for
nonetary conpensation, was illusory because the anortization period ended before
the 1997 ordi nance went into effect.




particul ar jurisdiction wthin certain
constitutional I|imtations, the Maryland
courts have recognized anortization as a
valid exercise of the governmental police
power whi ch  does not anount to an

unconstitutional “taking” for which the
owner of the sign IS entitl ed to
conpensati on. Grant v. City of Baltinore

212 wmd. 301 (1957); Donnelly Adv. Corp. V.
City of Baltinore, 279 Md. 660 (1977).

* * %

That this bill fundamentally changes
that which has traditionally been a matter
of |l ocal concern in Maryland is highlighted
by the requests of the Mayor of the City of
Baltinore and the County Executive of
Mont gonery and Bal ti nore Counties for a veto
of Senate Bill 702. In addition, other
| ocal el ected officials, the Maryl and
Associ ation of Counties and the Maryl and
Muni ci pal League have requested a veto.

* * *
I n conclusion, | amvetoing Senate Bil
702, not because | oppose conpensation to

si gn owners, but because it does not provide
sufficient local flexibility and because its
substantial fiscal inmpact may well halt sign
regul ati on prograns at the l|ocal |evel.

(Enphasi s added.)

In 1983, Senate Bill 712 was introduced. Opposition to
Senate Bill 712 was voiced in a letter from the Mryl and
Departnment of State Planning to the Senate’s Constitutional and
Public Laws Conmttee. The letter said:

The Departnent is opposed to Senate Bill 712
which would require local jurisdictions to

pay a certain value to owners of non-
conform ng outdoor advertising signs when



such signs are renmoved, or are required to
be removed, by a county or municipality.

Senate Bill 712 would virtually destroy the
exi sting pr ogr ans of certain | ocal
jurisdictions who have anortization
schedules for the renoval of such signs.
The schedul es all ow a non-conform ng sign to
remain for a specific period of time before
the owner is required to renove it. Thi s
grace period allows the owner a chance to
gain a fair return on his investnent.

Thus, Senate Bill 712, by requiring the
jurisdiction to make paynment when the sign
i's renoved, makes t hese anortization

schedul es usel ess.

Anot her concern of this Departnment is the
potenti al financi al and admnistrative
burden this | egislation would place on those
jurisdictions who are attenpting to regul ate
signs through zoning. 1In 1982, we contacted
a sanpling of nmetropolitan counties who
i ndicated to us that several hundred non-
conform ng billboards would be affected by
this kind of l|egislation and the cost to
these jurisdictions for renoval of these
signs woul d be consi der abl e.

The Departnent urges an unfavorable report
on Senate Bill 712.

A fiscal note acconpanying Senate Bill 712 stated that
Baltinore City esti mted t hat passage of the bill would increase
City expenditures in the follow ng year in the form of paynent
to sign owners by $150, 000. The City presented a statenment
opposing Senate Bill 712 to the Senate Constitutional and Public
Law Committee. 1In the statement, a representative of the City

conpl ained that the legislation “would require the City to pay



fair market value for the renoval of billboards, placing an
unnecessary burden on taxpayers.”

Senate Bill 712 was passed by the General Assenbly on April
9, 1983, and signed into | aw by Governor Hughes. Shortly before
the bill becanme |law, the Maryland Attorney General’s office, on
April 1, 1983, responded to an inquiry from Montgomery County
Del egat e Jenni e Forehand as to what effect Senate Bill 712 woul d
have on “existing depreciation schedules utilized by | ocal
jurisdictions in lieu of nonetary paynent.” The Attorney
General answered the delegate’' s question by referring her to
Governor Hughes’s 1982 veto nessage concerning Senate Bill 702
and opined (inpliedly) that enactnment of the |egislation would
elimnate the practice of I ocal jurisdictions of allow ng for an
anortization (or grace) period for the renmoval of signs in lieu
of paying the owners the fair market value of their signs.

From the above, it is clear that many involved in the
| egislative process of enacting Senate Bill 712, which was
codified as article 25, section 122E, believed that anortization
was not a |awful substitute for the nonetary payment called for
in the statute. This belief is quite understandable in view of
the fact that the statute provides that “fair market value” is
to be calculated by reference to schedules adopted by the

Department of Transportati on.
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B. The Case of Chesapeake Advertising, Inc. v. Baltinore

| n Chesapeake, supra, the plaintiff owned numerous general

out door advertising signs in Baltinmore City. 89 Md. App. at 59.
These signs were |ocated in “Residence Districts, B-1 Business

Districts . . . [and] in M1 Industrial Districts.” I d. I n

those districts, general advertising signs were prohibited
outright by various sign ordinances. I d. Addi tionally, the
pl aintiff owned and maintained signs in B-2, B-3, B-4, and B-5
Business Districts and M2 and M3 Industrial Districts where
out door advertising signs were allowed but only if permts were
obtained. Id.

The Court noted in Chesapeake when the various sign
ordi nances were adopted and what anortization periods had been
provi ded:

Prior to the City's initial adoption of a
zoni ng ordinance in 1923, building permts
had been required for sonme time for all
construction within Baltinmre City. See
Baltinore, Md., Code, Ordinance 155 (1908).
The City's prohi bition of gener al
advertising-type signs in residential zoning
districts dates at |least as far back as
1925. ld., Ordinance 1247 (1925). Wth
respect to such signs in office-residential
zoning districts, the prohibition dates back
no later than to 1950, and with respect to
such signs in B-1 and M1 districts, to
1971. 1d., Ordinance 711 (1953); Ordinance
1051 (1971). In 1950, the City adopted an
anortization provision directing renoval of
all nonconformng signs in residential and
office-residential zoning districts within
five years. 1d., Ordinance 1101 (1950). 1In

11



1971, this provision was recodified and its
effect extended to B-1 and M1 zoning
districts of Baltimore City. Id., Ordinance
1051 (1971). Thus, facially, even
nonconf orm ng general advertising Signs have
not been permtted in residential zoning

districts since 1955, or in of fice-
residential, B-1 or M1 zoning districts
since 1976.

ld., 89 Md. App. at 58-59 (footnotes omtted) (enphasis added).

| n Chesapeake, one of plaintiff’s contentions was that the

City was conpelled under article 25, section 122E, to pay it
conpensation for the removal of its signs. ld. at 64. The
trial court held that section 122E did not apply to the City.
We held that section 122E did apply to Baltinmore City (id. at
67), but that the plaintiff was not prejudiced by the circuit
court’s error because it had failed to present any evi dence t hat
the signs were “lawful ly erected and mai nt ai ned under any st ate,
county, or municipal |law or ordinance” as required by section
122E. ld. at 67. Because of the plaintiff’'s failure “to
produce at | east some evidence that its signs were
nonconform ng, that is, that they were lawfully in existence up

until the adoption of the zoning restrictions or anortization

ordi nances in question,” we held that summary judgnment was
properly granted in favor of the City. ld. at 75 (emphasis
added) .

Af ter announcing this holding, the Chesapeake Court went on

to say, in dicta:

12



We al so wish to make cl ear that summary
judgnment would still have been proper in
this case even i f [plaintiff] had
effectively countered the City’'s assertion
that there was no genuine issue as to
whet her the signs inthe City s anortization
areas were nonconform ng. The Court of
Appeal s has twi ce confirmed t he
constitutional reasonabl eness of five-year
anortization periods for such signs. G ant
v. City of Baltinore, 212 M. 301, 129 A. 2d
363 (1957); Donnelly Advertising Corp. V.
Mayor and City Council of Baltinmore, 279 M.
660, 370 A.2d 1127 (1977). The Fourth
Circuit cases previously referred to involve
four- and five-and-a-half-year anortization
periods for such signs. Here, in contrast,
due to the passage of time between the end
of the anortization period and the City's
enforcenment of its Zoning Ordinance, sign
owners in Baltinore City had an opportunity
to anortize their signs over a period of no
| ess than 19 years (and perhaps as |ong as
41 years). See Harris v. City of Baltinore,
35 Md. App. at 581-82, 371 A.2d 706 (court
not restricted in determ ning constitutional
reasonabl eness of anortization provision to
consideration of the original anortization
period or its later extension, due to the
passage of time since the enactnment of those
provi si ons). Nor can [plaintiff] be heard
to conplain that it has only owned the signs
bet ween two and four years. The City cannot
be bound by a busi ness group’s ill-conceived
decision to ganble on nonenforcenent of the
City's zoning laws. See Joy v. Anne Arundel
County, 52 M. App. at 653, 451 A 2d 1237
(delay in enforcing permt provisions is not
generally a defense in a zoning enforcenent

case); Nat’'l Inst. of Health Fed. Credit
Union v. Hawk, 47 M. App. 189, 201, 422
A. 2d 55 (1981) (“estoppel cannot

successfully be invoked against nunicipal
authorities based on zoning actions”).

13



In the case at hand, both the trial court and the County
interpreted the just-quoted dicta to nmean that, if a county
zoning ordinance provides for a reasonable period of
anortization, then it need not pay the sign owners the fair
mar ket val ue of the signs as required by section 122E. % This is
a msinterpretation of the Chesapeake dicta.

I n Chesapeake, Baltinmore City nmade no attenpt to enforce its
sign ordinance against the plaintiff until 1989. Id. at 59.
The Chesapeake dicta included the assunption that all of the
signs were “lawfully in existence up until the adoption of the
zoning restrictions” (therefore, a non-conform ng use), but the
|ast of the zoning restrictions at issue in Chesapeake was
adopted in 1976, and the last of the anortization periods
expired in 1981, sonme two years before article 25, section 122E,
was enact ed. Thus, although the Chesapeake Court did not
explicitly say so, section 122E was i nappli cabl e because none of
the signs were being lawfully maintained when section 122E cane
into effect and, under section 122E, there is no requirenment for

the payment of fair market value unless the signs were being

‘Even if a reasonable anortization period were a valid substitute for
payment of the sign's fair market value, the County would not have been entitled

to summary judgment on the ground relied upon by the notions judge. The 1997
ordinance had a negative anortization period inasmuch as the grace (or
anortization) period ended before the effective date of the 1997 ordi nance. The
1997 ordinance counted as its anortization period the five-year period included
in the 1992 ordinance, I f, as EHler cont ended, the 1992 ordi nance was
unconstitutional, the five-year anortization period (1992-1997) should not have
been consi dered. Yet, the notions court ruled that the issue of whether the 1992

ordi nance was constitutional was noot.
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“lawfully . . . maintained.” See Md. Ann. Code art. 25, 8§
122E(b) .

Aft er Chesapeake was deci ded, the Court of Appeals said in
Revere that it appeared that article 25, section 122E, required
the County to nake nonetary paynment to the sign owners. Thus,
the Revere Court did not accept the legal theory that providing
for anmortization would be a legitinmate substitute for paynment of
fair value as required under section 122E. 341 M. at 391-92.

The Revere case concerned a 1990 settlenent agreenent

bet ween Montgomery County and one of Eller’s predecessors,

Reagan Qut door Advertising, Inc. (“Reagan”). Id. at 372. The
agreenent involved all of the billboards here at issue. The
agreement was incorporated into an April 11, 1990, order of

court. The agreenent all owed Reagan

to continue “maintain[ing] within the County

forty-seven [bill boards]” for a period
of ten years. Reagan could replace and
relocate billboards to a new location if
either “(i) a lease for the prem ses on
which a sign is l|located is not to be
continued, or (ii) an outdoor advertising
structure has been destroyed or has
deteriorated to the point that it is no

| onger in a safe condition.” Relocation of
billboards was limted to not “nore than
five signs within any cal endar year,” wth
Reagan having the sole discretion as to
which signs were to be relocated. The

agreenent placed certain restrictions on
where billboards could be relocated but
stated that “in no event shall the County
utilize procedures or fees to inpair Reagan
from exercising its rights wunder this
Agreenent .’

15



ld. at 372-73.

I n March 1992, the County deni ed Revere National Corporation
(“Revere”), one of the successors in interest to Reagan,
perm ssion to construct a replacenment sign pursuant to the

settl ement agreenent. ld. at 373. The County justified its
deni al upon the legal theory that the agreenment wi th Reagan was
void ab initio and therefore Revere was i nperm ssi bly attenpting
to build a prohibited sign. | d. What happened next was
recounted in Revere:

Upon t he County’s denial of its request,
Revere filed in the Circuit Court for
Mont gonery County a “Mdtion to Adjudicate
Def endants In Contenpt of Court and For An
Or der to Enf orce Sti pul at ed Consent
Agr eenent .” After setting forth the
pertinent facts, Revere’'s Motion asserted
t hat the defendants “have violated the April
11, 1990 Order of this Court.” Revere
sought to have the defendants adjudicated in
contenpt, sought an order requiring the
def endants to conmply with the settlenment
agreenment “which was entered as an order of
t he [circuit] Court,” and request ed
conmpensat ory damages.

I n response, the County filed a “Mtion
To Vacate The Stipul ated Consent Agreement
of April 11, 1990,” as enbodied in the
court’s order. The County asserted that the
settlement agreenent is “void ab initio
because it purports to permt what the
Mont gonery County Zoni ng Or di nance
prohibits, nanely the existence of 47
billboards in Montgomery County.” The
County went on to state that it “has no
authority to make such an agreenent or to
consent to a court order which violates the
Zoni ng Ordi nance’ s prohi bition on
bill boards. . . .” The County requested the

16



court to find that the settlement agreenment
“I's void ab initio and order that it be
vacated.” The County filed a separate
answer to Revere’'s notion, also asserting,
inter alia, that the settlenent agreenent
was voi d.

ld. at 373-74.

The circuit court held that the settl enent agreenent shoul d
be vacated because the County had no power to enter into an
agreenent that was contrary to its zoning regulations. 1d. at
375. The County cited several cases from other jurisdictions,
whi ch recogni ze “that the fundanmental public policy of a State
may sonetinmes require that a final consent judgnent be vacated

or not given preclusive effect.”®

5The lead case in this area is Kelley v. Town of Mlan, 127 U S. 139 (1888),
whi ch was summarized in Revere as foll ows:

The Supreme Court explained (127 U S. at 159):
“The declaration of the wvalidity of the bonds,

contained in the decree, was made solely in
pursuance of the consent to that effect contained

in the agreenent signed by the [parties]. The
act of the Mayor in signing that agreenent could
give no validity to the bonds, if they had none
at the time the agreement was nade. The want of
authority to issue them extended to a want of
authority to declare them valid. The Mayor had
no such authority. The decree of the court was

based solely upon the declaration of the Mayor,
in the agreement, that the bonds were valid.

“The adjudication in the decree cannot, under
the circumstances, be set up as a judicial
determination of the validity of the bonds.
This was not the case of a submission to the
court of a question for its decision on the
nerits, but it was a consent in advance to a
particular decision . . . [which] gave life to

(conti nued. . .)
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The Court of Appeals, after analyzing several cases from
sister jurisdictions (id. at 380-83), said:

We shall assume, arguendo, that it would
have been proper to vacate the settlenment
agreenment and judgnent of April 11, 1990, if
the agreenment were clearly ultra vires as
cont ended by Mont gomery County.
Neverthel ess, for the reasons set forth in
Part |1V below, we do not agree that the
substance of the agreenent was clearly ultra
vires.

ld. at 383.
I n Revere, the County mai ntained that (1) inplenentation of

the settlement agreenent would clearly be a violation of |aw
because the | ocal zoning regul ation prohibits all billboards and
(2) “public contract[s] nust conply with [the] law or be

declared null and void.” ld. at 390. The Revere Court
responded to the County’s argunment by pointing out that,

[i]n determ ning whet her i npl enentation
of the settlenent agreenent would involve
activity in violation of |law, however, it is
necessary to examne all of the applicable
law and not sinply the district council’s
zoni ng regul ati ons. Al t hough a particul ar
activity mght be prohibited under | ocal

5(...continued)
invalid bonds. . . .”

Consequently, wunder the Kelley principle, the act
of placing a settlement agreement made by a |[ocal
governnent in the form of a court judgment, in an
effort to give it the force and effect of a final
judgnment, wll not cure the lack of fundament al
power in the governnmental entity to make the
agr eenent .

341 Md. at 380-81.
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zoni ng regul ati ons viewed in isolation, when
all of the applicable law is considered,
including prevailing state or federal |aw
the | ocal zoning prohibition my be invalid
or superseded.

The Revere Court went on to say:

VWhen all of the applicable law is
considered, it is not at all clear that
Revere’s contractual ri ght under t he

settlement agreenent to maintain its 47
bill boards for ten years was in violation of

| aw. Rather, it is Mntgonery County’'s
position in this case which appears to be in
violation of [|aw In arriving at this

conclusion, we need not reach the federa
and state constitutional provisions invoked
by Revere. Mont gomery County’s argunent
entirely overlooks Code (1957, 1994 Repl.
Vol .), Art. 25, 8§ 122E(b), enacted by the
Maryl and General Assenbly in 1983. Thi s
statute wunequivocally mandates that “[a]
county or rmunicipality shall pay the fair
mar ket val ue of an outdoor advertising sign,
renmoved or required to be renoved by the
county or municipality. . . .~

* * %

Neither the district council's 1986
requl ations prohibiting all billboards., nor

any other enactments by Mntgonery County

which have been called to our attention,

provide for conpensation to the owner of
pre-existing lawfully erected billboards.

| nsof ar as the record in this case
di scl oses, Mont gonmery County has never
offered conpensation to Revere or its
predecessors. I nstead, prior to the Apri

1990 settl ement agreement, Montgonery County
resisted t he demands by Revere’'s

predecessors for conpensation.

The district council’s regul ati ons
purporting to ban Dbillboards nust be
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considered in conjunction with Art. 25,
8§ 122E. As pointed out by this Court in
Hanna v. Bd. of Ed. of Wcomco Co., supra,
200 Md. at 57, 87 A.2d at 850, a case relied
upon by Montgonmery County, “no [governnent
agency] . . . has the right to ignore or
circunvent the mandate of the Legislature.”
Under § 122E, NMontgonmery County has no
authority to ban pre-existing lawfully
erected billboards without paying the fair
mar ket value of the billboards. In |light of
8§ 122E and the facts disclosed by the record
in this case, the trial court erred in
holding that Revere’'s right under the
settl enment agr eenment to mai nt ai n 47
billboards for ten years was <clearly
contrary to |aw. Considering all of the
applicable law and the circunstances, the
agreenent allow ng Revere to maintainits 47
pre-existing billboards for ten years
appeared to be a reasonable, | awf ul
conprom se and resolution of the dispute.![®

ld. at 391-92 (enphasis added).

In the face of the legislative history surrounding article
25, section 122E, the I|anguage of the statute, and the
straightforward statenent by the Revere Court that Montgonery
County “has no authority to ban pre-existing |lawfully erected
billboards w thout paying the fair nmarket value of the
bill boards,” we hold that the trial court erred when it held
that the anortization provisions of the 1997 ordi nance “trunped”
the provisions of article 25, section 122E. Fair conpensati on,

as defined in article 25, section 122E(a), nust be paid even if

65t is to be noted that in 1998, after the validity of nost of the
settlement agreenent was confirnmed, Eller, because of certain actions of the
County and pursuant to rights granted it in the agreenent, voided the settlenent
agr eenent .
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a reasonable anortization period was provided for in the
or di nance. ’

The County argues, in the alternative, that, even assuni ng
that a county cannot evade the requirenments inposed by section
122E to pay “the fair market value” of lawfully erected and
mai nt ai ned bill boards, that section was here inapplicable
because Eller’s billboards have not been lawfully naintained
since “the early 1970's.” Wile it is true that under the 1968
sign ordi nance, the anortization period ended, at the latest, in
1972,8 there are at least two fatal flaws in the County’s
alternative argunent.

First of all, in the second anended conplaint, Eller’s
predecessor asked that the 1968, 1986, and 1992 sign ordi nances
be decl ared unconstitutional. But the County, inits notion for
sunmary judgnent, took the position that all counts alleging the
unconstitutionality of the earlier ordinances were noot because

t he ordi nances had been repeal ed. The notions judge adopted the

Eller contends that the 1997 sign ordinance violates the “taking” clause

of the Fifth Amendnent to the United States Constitution and Article 11l, section
40, of the Mryland constitution because under the 1997 ordinance Eller’'s
property can be taken without just conpensation being paid. In view of our
holding that the ordinance violates the requirenents of article 25, section 122F,
we need not decide either the federal or state constitutional issue. See The
Baltimore Sun Conmpany v. Mayor and Gty Council of Baltinore, 359 M. 653, 659
(2000) (This GCourt adheres to “the established principle that a court wll not

decide a constitutional issue when a case can properly be disposed of on a non-

constitutional ground.”) (quoting Telnikoff v. Matusevitch, 347 M. 561, 579 n.15
(1997)).

8The 1968 sign ordinance required that billboards that failed to conform

with the new restrictions were to be renmoved within two years from the enactnent
or four years fromthe date of erection, whichever was later.
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County’s nootness argunment and disnm ssed those counts. The
County cannot claim on the one hand that it does not matter
whet her the earlier sign ordi nances were constitutional and then
assert that the sane ordinances legitimately prohibited Eller
frommaintaining the signs after the anortization period in the
1968 ordi nances expired. Additionally, the County fails to
expl ain why, under the holding in Revere, signs in existence
while the settlenment agreenment was in effect (1990-1998) were
not being |lawfully maintained.

Second, in granting summary judgnment, the trial judge said
that he assumed that the billboards were being lawfully
mai ntai ned when the 1997 ordinance was enacted. Unl ess
exceptional circunstances exist, an appellate court cannot
affirmthe grant of summary judgnment on a ground not relied upon
by the notions court. See Bishop v. State Farm Mut. Ins. Co.,
360 M. 225, 234 (2000), and cases cited therein. No

exceptional circunstances here exist.

1.
| SSUE 2

Did the trial court err when it held that
section 8-737 of the Maryland Transportation
article does not prohibit Mntgonery County
from requiring El | er to rempve its
bi |l | boards adjacent to federal-aid primry
hi ghways wi t hout just conmpensation?
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Section 8-737 of the Transportation article of the Maryl and
Code (2001 Repl. Vol.) reads:

Conpensation for renoval of sign adjacent to
federal -ai d hi ghway.

(a) Renmpval of signs prohibited wthout
j ust conpensati on. - A county or
nuni cipality nmay not renpve an outdoor sign
which is adjacent to a federal-aid primry
hi ghway and which was lawfully erected and
nai nt ai ned under State law and in existence
or in litigation on or after Novenber 6,
1978 unl ess just conpensation is paid by the
Adni ni stration.

(b) Expenditures contingent upon matching

federal funds. — The Adm nistration is not
required to spend any funds wunder this
section until appropriate matching federal

funds are available to the State.

(c) Applicability of subsection (a). — The
provi si ons of subsection (a) of this section
shall not apply to any outdoor sign which is
not eligible for matching federal funds.

(Enphasi s added.)

According to the second anended conpl aint, some — but not
all — of the signs here at issue were “contiguous to” Federal-
Aid Primary Hi ghways. Eller argues:

The trial court erred when it held that
Maryl and Transportation article Ann. section
8-737 does not prohibit Mntgonmery County
from requiring Ell er to remove its
bill boards adjacent to federal-aid primary
hi ghways w thout just conpensation being
pai d.
As a practical matter, the answer to this question nmakes no

difference. |If we were to assune, arguendo, that section 8-737

does prohibit Mntgomery County fromrequiring the renmoval of

Eller’s signs w thout just conpensation being paid, Eller’s
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position would not inprove in any respect. This |ast statenent
is true because article 25, section 122E, prohibits the County
from requiring the renoval of any of the billboards here at
i ssue wi thout paynent of the fair market value of the signs.
Paynment of “the fair market value” of the billboards as required

by article 25, section 122E, would al so ampbunt to paynment of

“just conpensation.” Nei t her of the parties to this appeal
contend otherw se. W wll not answer questions whose
resolution would not serve a useful purpose. Ham [ ton v.

McAuliffe, 277 M. 336, 340 (1976) (“That the declaratory
j udgnment process should not be used where a declaration would
not serve a useful purpose or ternmnate a controversy is

well settled.”). Question 2 is therefore noot.

.
| SSUE 3
Did the trial court err when, in calculating
the fair market value of the billboards, it
failed to take into consideration the val ue
of Eller’s leasehold interest in the sites
where the billboards are | ocated?
The County takes the positionthat, if Eller is entitled to
the fair market value of the billboards, then the trial judge
correctly calculated that value at $470, 000. El | er does not

take issue with the trial judge s conclusion that the fair

mar ket value of the bill boards thenmsel ves was $470, 000. |t
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contends, however, that the lower court erred in failing to
award damages for the fair market value of its |easehold
interest in the sites where the billboards are |I|ocated.
Therefore, according to Eller, we should remand this case with
instructions to the trial court to calculate the fair market
value of the |easehold interest and add that amount to the
$470, 000 figure.

Section 122E(a)(2) defines fair market value as “a val ue,
determned by a schedule adopted by the Departnent of

Transportation (“DOT”) that includes the value of the integral

parts of an outdoor advertising sign, |ess depreciation.” The
schedule referred to in section 122E(a)(2) Is titled
“Reproduction Cost Index for OQutdoor Advertising Signs.” At

trial, the index was admtted into evidence as Exhibit 3.
The introduction to the index includes the follow ng
| anguage:

Depreciation is to be applied taking
into consideration the age, econom c factors
and conditions of the specific sign.

The site value may be determ ned based
on the remaining economc life of the sign
and applying the present worth of one period
based on vield rates for the remaining life
of the sign. |In other cases, where the sign
is being acquired from comercial or
i ndustrial zoned | and, the value of the site
will be paid for in the acquisition of the
| and.

(Enphasi s added.)
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In the body of the index, at Page 31 of Exhibit 3, under a
section entitled “Site Valuation,” the follow ng |anguage is

used:

The value of the site is to be accounted for
in the appraisal of the |and except when
doing the wvaluation for t he Hi ghway
Beautification Program Under this program
sonme signs are considered |egal non-
conform ng use signs and the | ease val ue of
the remaining economc life of these signs
w Il determ ne the site val ue.

(Enphasi s added.)
El | er contends:

[S]ince the valuation in the instant case
was bei ng done under Section 122E and not
the Hi ghway Beautification Act, Eller was
entitled to be conpensated for the fair
mar ket value of its |easehold interests for
the real property on which it[s] signs are
| ocat ed.

The trial court rejected Eller’s argunent, stating:

[T]he plaintiff argues that if you | ook at
page 31 of the schedule, it says that the
val ue of the site should be included in the
valuation, and | think they are wong. | do
not think that is what it says. | think it
says just the opposite.

The trial court provided no hint as to why it thought Eller
was wrong, but the County (sonmehow) nmanages to uncover the

court’s actual reasons, viz:

The [c]ircuit [c]ourt viewed the absence of
a statutory reference to the |easehold and
the lack of a precise reference in the
schedule to mean that the value of the site
is not part of fair market val ue under the
statute. This nmakes sense when one
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considers that many of the |eases continue
on a nonthly basis and term nate upon
removal of the billboards. Al so, the
termnation of the Ilease elimnates an
expense of the billboard business, and
shoul d not constitute an asset or integra
part of the structure.
(References to record extract omtted.)

There was no need for the index to make any specific
“statutory reference” to | easehold interests. In order for one
to have a valuable interest in land, it is not essential to
possess fee sinple title. A lessee of |land, such as Eller, has
an interest in the land it |eases. This being so, when the
i ndex says, with an exception not here rel evant, that “the val ue
of the site [i.e., leased prem ses where the billboard is
| ocated] is to be accounted for in the appraisal of the land,”
paynment for the value of the | easehold nust be paid.

The County’s argunent that the |easehold interest does not
constitute an asset Dbecause the termnation of a |ease
elimnates an expense is without merit. The argunment is based
on the false prem se that the rent to be paid always equal s the
val ue of the | ease, which, of course, is not necessarily true.

We hold that the trial court erred when it concluded that
under section 122E Eller was not entitled to paynment of the fair

mar ket value of its |easehold interest in the sites where the

bill boards are | ocat ed.
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| V.
| SSUE 4
Did the notions court err when it held that
Eller’s challenge to Montgonery County’s
1968, 1986, and 1992 sign ordinance was
noot, despite the fact that Eller sought
danmages for injuries suffered as a result of
t he enact nent of those ordi nances?

In Counts I, IlI, 11l, and IV of the second anended
conplaint, Eller’ s predecessor challenged the constitutionality
of the 1968 sign ordinance; in Counts |IX and X, the
constitutionality of the 1986 sign ordi nance was chal | enged; and
in Counts XV and XVI, plaintiff alleged that the 1992 sign
ordi nance was unconstitutional. The notions judge granted
sunmary judgnent as to those counts on the ground that the
constitutional issue was nmoot.° W disagree with that ruling.

First, as already nentioned in our discussion relating to
| ssue 1, if the 1968 sign ordinance is unconstitutional, then
there is no nmerit, whatsoever, in the County’s argunent that
article 25, section 122E, is i napplicabl e because the signs have
been unl awfully mai ntai ned on the prem ses since 1972. If the

1968 ordinance was unconstitutional, then the signs were

lawfully erected and maintained in 1983 when section 122E was

9 “A question is moot if, at the time it is before the
court, there is no |onger an existing controversy
between the parties, so that there is no longer any
effective remedy which the court can provide.”

HIll v. Scartascini, 134 M. App. 1, 4 (2000) (quoting Attorney GCeneral v. Anne
Arundel County School Bus, 286 MI. 324, 327 (1979)).
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enacted. On the other hand, if the 1968, 1986, and 1992 sign
ordi nances were all constitutional, then the County could
successfully argue that the billboards have not been lawfully
mai ntained since (at the latest) 1972 (the end of the
anortization period allowed in the 1968 ordi nance).

Second, as previously noted, the second anmended conpl ai nt
all eged that plaintiff suffered damages as a result of the
enact nent of the sign ordi nances of 1968, 1986, and 1992. Eller
asserts that the ordinances, even though unconstitutional,
prevented it fromerecting new signs or replacing old ones. The
County, in requesting summary judgnment, did not controvert the
fact that plaintiff, in fact, had been damaged.

“Clainms for danmages or other nonetary relief automatically
avoi d nmootness, so long as the claim remains viable.” 13A,
Charles A. Wight, Arthur R MIler & Edward H. Cooper, Federal
Practice & Procedure 3533.3 at 262 (2" ed. 1984). See also City
of Richnmond v. J. A. Croson Co., 488 U.S. 469, 478 n.1 (1989) (A
plaintiff’s suit challenging a repealed mnority set aside
ordi nance was not noot because the plaintiff sought danages for
injuries allegedly suffered as a result of +the repealed
ordi nance.); Jackson Court Condom niums v. City of New Orl eans,
665 F. Supp. 1235, 1240 (E.D. La. 1987), aff’'d, 874 F.2d 1070

(5" Cir. 1989) (plaintiff, who sought nonetary damages for

deprivation of its rights caused by the enactment of a city
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ordi nance, presented a present controversy that the court could
grant relief, even though the ordinance in question had been
repeal ed, because the plaintiff sought nonetary damages).

The County relies on the cases of Lake Falls Association v.
Board of Zoni ng Appeal s of Baltinore County, 209 Md. 561 (1956),
and Gresser v. Anne Arundel County, 349 Md. 542, 545 (1998), for

the proposition that “no challenge can be pursued against a
repeal ed statute.” Neither of these cases contain such a broad
hol di ng and, in any event, neither are apposite. The plaintiff
in those cases did not allege that danages were caused by the
enact mnent of the chall enged statutes.

We hold that the notions judge erred when he declined to
decide the issue of whether the 1968, 1986, and 1992 sign

ordi nances were constitutional.

V.
| SSUE 5

Did the trial court err when it ruled,
wi thout an evidentiary hearing, that the
1997 sign ordinance was a permssible
restriction on speech under the test set
forth in Central Hudson Gas and Electric
Corporation v. Public Service Comm ssion,
447 uU. S. 557 (1988), wi t hout ever
consi dering whether the ordinance in fact
directly advanced the stated governnental
objective to a material degree and whet her
it reached no further than needed to
acconpl i sh t he st at ed gover nnent al
obj ective?
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Count XXI of the second anmended conplaint alleges that
restrictions on commerci al speech enbodied in the 1997 ordi nance
wer e unconstitutional because the restrictions failed to advance
to a materi al degree the stated governnental purpose in inmposing
the restriction and reached further than needed to acconplish
t hat purpose.

In the Central Hudson case, the Supreme Court utilized a
four-part test to determ ne whether commercial speech was
entitled to protection under the first amendnent, viz: (1)
whet her the speech is msleading; (2) whether the restriction
seeks to inplenment a substantial governnental interest; (3)
whether the restriction directly advances a substanti al
governnmental interest to a material degree; and (4) whether the
restriction reaches only so far as needed to acconplish the
governnmental objective. 447 U. S. at 563-66. |In Supreme Court
cases deci ded subsequent to Central Hudson, Prongs 3 and 4 have
been considered together and |abeled as the “reasonable fit”
test. Board of Trustees of State University of New York v. Fox,
492 U.S. 469, 480 (1989); City of Cincinnati v. Discovery
Network, Inc., 507 U S. 410, 414 (1993); Edenfield v. Fane, 507
U.S. 761, 767 (1993).

| f comrercial speech is msleading, it does not enjoy any
first amendment protection. Here, there is no contention that

the signs are ni sl eading. And, Eller admts that the County
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satisfied the second prong. Eller’s main contention in Count
XXI is that the sign ordinance was unconstitutional because
Prongs 3 and 4 of the Central Hudson test had not been met
i nasmuch as there was no “reasonable fit” between the

| egi sl ative ends and the neans chosen to acconplish those ends.

In the case at bar, the County has the burden of proving
that there exists such a “reasonable fit.” Bol ger v. Youngs
Drug Product Corp., 463 U. S. 60, 71 n.20 (1983); Fox, 492 U. S
at 80. The issue for decision is whether the County net that
burden in its summary judgnment subni ssions.

The 1997 sign ordi nance announced its intent, viz:

(a) encourage the effective use of signs;

(b) maintain and enhance the aesthetic
envi ronnment of the County while avoidi ng
visual clutter;

(c) pronbte the use of signs to identify
bui | di ngs and geogr aphi ¢ ar eas;

(d) inmprove pedestrian and vehicle traffic
safety; and

(e) pronote the conpatibility of signs with
t he surroundi ng | and uses.

Eller contended that it was entitled to an evidentiary
hearing as to whether the sign ordinance, on its face, or as

applied, met Prongs 3 and 4 of the Central Hudson test.® In

Olnits brief, appellant says:

Eller recognizes that it cannot now ask this Court

to declare the 1997 [o]rdinance unconstitutional. Ell er

does assert that it is entitled to a remand so that the

factual record can be developed which Eller believes
(conti nued. . .)
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concl udi ng that no evidentiary hearing was required as to Count
XXI, the trial judge cited no case that discussed Prongs 3 and
4. | nstead, the court relied primarily on Major Media of
Sout heast Inc. v. City of Raleigh, 792 F.2d 1269 (4t" Cir. 1986),
whi ch dealt with a sign ordinance “restricting the size of off-
prem se signs to 150 square feet facing four-lane streets, or 75
square feet facing two-lane streets, and confining their
| ocation to industrial zones . . . .~ Id. at 1270. Non-
commercial signs were exenpted. 1d. In Major Media, the trial

court granted sunmary judgnment in favor of the City of Ral eigh,
and the Fourth Circuit Court of Appeals affirmed. I1d. at 1272-
73. The Fourth Circuit rejected, in a sunmary fashion, Major
Medi a of Sout heast’s argunent that the sign ordi nance abri dged
its custoners’ first (and fourteenth) amendments rights because
it was overbroad. I1d. at 1270. The court also said:

The Supreme Court having determined in

Met romedi a, supr a, t hat a city may

justifiably prohibit all off-prem se signs
or billboards for aesthetic and safety

reasons, our di scussi on of [the sign
owner’s] challenge to the Ral eigh ordi nance
will be brief. The elenent of the San Di ego

sign ordi nance found offensive to the First

10(. .. conti nued)

will denonstrate that the restrictions on its 34 signs
in the County conpared with the countless thousands of
permitted signs advance the County’'s stated objectives
only to a “mnute’” or “paltry” degree which wll require
the Trial Courts to conclude that there is not a
“reasonable fit” between the GCounty’'s stated governnent
interests and the restrictions on comercial speech in
its 1997 Ordi nance.
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Amendnent in Metromedia — the preference of
commerci al over non-commercial speech — was
renoved by the anendment passed by the
Ral eigh City Council on Decenber 4, 1984.
What ever the effect of the ordinance before
amendnent, the ordi nance now in effect does
not run afoul of the First Anmendnent since
it does not treat commercial speech nore
favorably. Because Raleigh’s justifications
for its ordinance are virtually the sane as
t hose enunci ated by San Di ego i n Metronedi a,
supra, 453 U.S. at 509-510, we also find, as
in Metronedia, that the ordinance does not
i nperm ssibly burden commercial speech.

ld. at 1272.

Here, there was no allegation that the ordinance is
overbroad. For that reason and because the City of Ral ei gh case
did not deal with whether Prongs 3 or 4 had been net, the case
is of limted value for our purposes.

The | eading case in the field of governnental restrictions
on billboards is Metronmedia v. City of San Diego, 453 U S. 490
(1981), where the Court considered a San Di ego sign ordinance
and di scussed, in detail, Central Hudson’s Prongs 3 and 4. The
sign ordinance at issue in the Metronedia case provided, in
pertinent part:

B. O f-Prem se Qutdoor Advertising Display
Si gns Prohi bitedi1l

1 Out door advertising traditionally has been

classified into t wo categori es: “on-
prem ses” and “of f-prem ses.” One
comment at or descri bes

“The on-premse classification of outdoor advertising is
referred to as the sign industry, in that signs are
(conti nued. . .)
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Only those outdoor advertising display
signs, hereinafter referred to as signs in
this Division, which are either signs
designating the nanme of the owner or
occupant of the prem ses upon which such
signs are placed, or identifying such
prem ses; or si gns advertising goods
manuf act ur ed or pr oduced or services
rendered on the prem ses upon which such
signs are placed shall be permtted. The
follow ng signs shall be prohibited:

1. Any sign identifying a use, facility or
service which 1is not Ilocated on the
prem ses.

2. Any sign identifying a product which is
not produced, sold or manufactured on the
prem ses.

3. Any sign which advertises or otherw se
directs attention to a product, service or
activity, event, person, institution or
busi ness which may or may not be identified
by a brand nanme and which occurs or is
generally conducted, sold, manufactured,
produced or offered el sewhere than on the
prem ses where such sign is | ocated.

ld. at 494 (enphasis added).

11(...conti nued)

Met r onedi a,

customnade and are nmanufactured by a sign contractor on

premses not owned, leased or controlled by the sign
contractor or his agent. Such signs are used prinarily
for the purpose of identifying a business, its products
or its servi ces at t he poi nt of manuf act ure,

distribution or sale, hence on-pren se.

“Off-premse advertising is an advertising service for
others which erects and nmmintains outdoor advertising
di splays on premses owned, |eased or controlled by the

producer of t he advertising service.” Tocker,
St andar di zed CQutdoor Advertising: H story, Economcs and
Sel f - Regul ati on, in CQutdoor Adverti sing: H story and

Regul ation 11, 15, 18 (J. Houck ed. 1969).

Inc. v. Gty of San Diego, 453 U S 490, 526 n.5 (1981)

concurring in part).
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In Metronedia, the plurality opinion was witten by Justice
White and was joined in by three other justices. Unli ke the
present case, the litigants in Metronedia entered into nunerous
stipulations of fact. Two stipulations nentioned by the

plurality were:

2. If enforced as witten, [the ordi nance at
i ssue] wi || elimnate t he out door
advertising business in the City of San
Di ego.

* * *

28. Qutdoor advertising increases the sales
of products and produces nunerous direct and
indirect benefits to the public. Val uabl e
commercial, political and social information
is comunicated to the public through the
use of outdoor advertising. Many businesses
and politicians and other persons rely upon
out door advertising because other fornms of

advertising are insufficient, inappropriate
and prohi bitively expensi ve.” Joi nt
Stipulation of Facts Nos. 2, 28, App. 4la,
48a.

ld. at 544.

The plurality opinion summarized the effect of the ordi nance
as follows:

[ U nder the ordinance (1) a sign adverti sing
goods or services available on the property
where the sign is located is allowed; (2) a
sign on a building or other property
advertising goods or services produced or

of f ered el sewhere i's barred; (3)
noncomer ci al advertising, unless within one
of the specific exceptions, is everywhere

pr ohi bi t ed. The occupant of property may
advertise his own goods or services; he may
not advertise the goods or services of
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ot hers, nor may he di spl ay nost
noncommer ci al nmessages.

ld. at 503.

It is to be noted that the Montgonery County ordi nance here
at issue does not prohibit nearly as many categories of
bill boards as the San Di ego ordinance.'? At |least facially, the
prohi bition agai nst signs being used “to identity a site other
than the site where the sign is erected” will not prohibit off-
prem ses signs that generally advertise products (e.g., “Snoke
Canel s”) or non-commerci al signs that advocate good works (e.g.,
“Save the Whales”).

In Metronedia, the plurality held that San Diego’s
ordi nance, insofar as it regul ated comercial speech, met the
four-part test set forth in Central Hudson. Id. at 512. A
fifth justice (Stevens) joined in that part of the opinion (id.

at 541) but dissented from the plurality’s holding that the

2In its second anended conplaint, Eller’s predecessor said:

30. The effect of the Sign Regulations, as
amended by the 1997 Odinance, is to prohibit and
require the unconpensated renoval of all of Revere's

bil | boards, and signs owned by others, which are used to
identify a site other than the site where the sign is

erected, while pernmitting other types of signs to
conti nue to di ssem nat e conmmer ci al and noncomrer ci al
nessages.

Id. at 512-13.
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ordi nance went too far in prohibiting certain non-comrercia
speech. 13
As to Prong 3, Justice Wite said:

The nore serious question, t hen,
concerns the third of the Central Hudson
criteria: Does the ordinance “directly
advance” governnmental interests in traffic
safety and in the appearance of the city?
It is asserted that the record i s i nadequate
to show any connection between billboards
and traffic safety. The California Supreme
Court noted the neager record on this point

18I n hol ding the ordi nance unconstitutional, the plurality said:

It does not follow however, that San Diego’s general
ban on signs carrying nonconmercial advertising is also

valid under the First and Fourteenth Amrendnents. The
fact t hat the city may value commercial nessages
relating to onsite goods and services nore than it
val ues comerci al comuni cations relating to offsite

goods and services does not justify prohibiting an
occupant from displaying its own ideas or those of
ot hers.

As indicated above, our recent comer ci al speech
cases have consistently accorded noncommercial speech a
greater degree of protection than conmercial speech.

San Di ego eff ectively inverts this j udgnent , by
affording a greater degree of protection to commercial
than to noncommerci al speech. There is a broad
exception for onsite conmer ci al adverti senents, but

there is no simlar exception for nonconmercial speech.
The use of onsite billboards to carry commercial
nessages related to the commercial use of the prenises
is freely permtted, but the use of otherw se identical
billboards to carry noncomercial nessages is generally

prohi bi t ed. The <city does not explain how or why
noncomrer ci al bi I | boards | ocat ed in pl aces wher e
comrer ci al bi | | boards are permitted would be nor e
threatening to safe driving or would detract nmore from
the beauty of the city. Insofar as the city tolerates
billboards at all, it cannot <choose to limt their

cont ent to commercial nessages; the city my not

concl ude t hat t he conmuni cati on of conmer ci al

information concerning goods and services connected wth
a particular site is of greater value than the

communi cati on of noncommrercial messages.
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but held “as a nmatter of law that an
ordi nance whi ch elimnates bi | | boar ds
designed to be viewed from streets and
hi ghways reasonably relates to traffic
safety.” 26 Cal. 3d, at 859, 610 P.2d, at
412. . . . We likew se hesitate to disagree
with the accunul ated, commnsense judgnents
of local |awmkers and of the many revi ew ng
courts t hat bi |l |l boards are real and
subst anti al hazards to traffic safety.
There is nothing here to suggest that these
j udgnment s are unreasonabl e.

* * %

We reach a simlar result with respect
to the second asserted justification for the
ordi nance - advancenent of the «city’'s
esthetic interests. It is not speculative
to recognize that billboards by their very
nat ure, wher ever | ocat ed and however
construct ed, can be perceived as an
“esthetic harm”

It is neverthel ess argued that the city
denigrates its interest in traffic safety
and beauty and defeats its own case by
permtting onsite advertising and other
specified signs. Appel |l ants question
whet her the distinction between onsite and
offsite advertising on the sanme property is
justifiable in ternms of either esthetics or
traffic safety. The ordi nance permts the
occupant of property to wuse billboards
| ocated on that property to advertise goods
and services offered at that |[|ocation;
identical billboards, equally distracting
and even unattractive, that advertise goods
or services avai l abl e el sewhere are
prohibited even if permtting the latter
woul d not rmultiply the nunber of bill boards.
Despite the apparent incongruity, this
ar gument has been rejected, at | east
inplicitly, in all of the cases sustaining
the distinction between offsite and onsite
comerci al advertising. W agree with those
cases and with our own decisions in Suffolk
Qut door Advertising Co. v. Hulse, 439 U S.
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808 (1978); Markham Advertising Co. V.
Washi ngton, 393 U. S. 316 (1969); and Newman
Signs, Inc. v. Helle, 440 U. S. 901 (1979).

In the first place, whether onsite
advertising is permtted or not, t he
prohi bition of offsite advertising is
directly related to the stated objectives of
traffic safety and esthetics. This is not
altered by the fact that the ordinance is
underinclusive because it permts onsite
adverti sing. Second, the city may believe
t hat offsite adverti sing, with its
periodically changing content, presents a
nore acute problem than does onsite
advertising. See Railway Express, 336 U S.,

at 110. Third, San Diego has obviously
chosen to value one kind of comercial
speech — onsite advertising — nore than
anot her kind of comrercial speech — offsite
adverti sing. The ordinance reflects a
decision by the <city that the fornmer
interest, but not the latter, is stronger

than the city s interests in traffic safety
and esthetics. The city has decided that in
a limted instance - onsite comerci al

advertising — its interest should yield. W
do not reject that judgnent. As we see it,
the city could reasonably conclude that a
commercial enterprise — as well as the
interested public — has a stronger interest
in identifying its place of business and
advertising the products or services
avai lable there than it has in wusing or
|l easing its avail abl e space for the purpose
of adverti sing commer ci al enterprises
| ocated el sewhere. See Railway Express,
supra, at 116 (Jackson, J., concurring);
Bradley v. Public Utilities Conmm n, 289 U. S.
92, 97. It does not follow from the fact
that the city has concluded that sone
commercial interests outweigh its munici pal

interests in this context that it nust give
simlar weight to all other comercial

adverti sing. Thus, offsite conmmercia

bil | boards may be prohibited while onsite
comrercial billboards are permtted.
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Ild. at 508-12 (enphasis added) (footnotes onmitted).

Prong 4 was qui ckly di sposed of by the Metronedia plurality:

[We reject appellants’ claim that the
ordi nance is broader than necessary and,
therefore, fails the fourth part of the
Central Hudson test. If the city has a
sufficient basi s for bel i evi ng t hat
bill boards are traffic hazards and are
unattractive, then obviously the nost direct
and perhaps the only effective approach to
solving the problens they create is to
prohi bit them The city has gone no further
t han necessary in seeking to neet its ends.

In Metronmedia, a total of seven justices concluded that San
Diego’'s sign ordinance did not fail directly to advance
substantial governnental interest, and that it met all four
prongs of the Central Hudson test. Metronedia, 453 U.S. at 510
(plurality); id. at 549-53 (Stevens, J., dissenting in part);
id. at 560-61 (Burger, C J., dissenting); id. at 570 (Rehnqui st,
J., dissenting).

A case closely analogous to Metronedia is Ackerley
Communi cations of the Northwest, Inc. v. Krochalis, 108 F.3d
1095 (9" Cir. 1997). The Krochalis court dealt with a City of
Seattle ordinance that was substantially simlar to the San
Di ego ordinance analyzed in Metronedia. ld. at 1099. I n
Krochalis, both parties offered evidence as to whether
“bill boards can be traffic hazards, whether they contribute to

vi sual blight, and whether they reduce property value,” but the

trial judge, relying on Metronedi a, granted sunmary judgnent and
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rul ed that the ordinance, as a matter of |aw, passed the Hudson
Central test. 1d. at 1097. On appeal, the appellant urged the

Court to reverse “because Seattle made no factual show ng that
t he ordi nance advances its goals to a material degree.” | d.
This contention was rejected, in the follow ng | anguage:
As a mtter of |aw Seattle’s ordinance,
enacted to further the city's interest in
esthetics and safety, is a constitutional
restriction on commercial speech wthout
detail ed pr oof t hat t he bil | board
regulations will in fact advance the city’s
i nterests.

ld. at 1099-1100.

The County reads Metromedia and Krochalis to nean that in
all cases where billboard ordi nances bar sone, but not all,
commerci al speech, then no factual evidence need be presented,
and it can be said, as a matter of law, that there is a
reasonable fit between the goal sought to be achieved (inprove
esthetics and traffic safety) and the neans used by the
muni ci pality. We believe this is far too broad a reading of
t hose cases in light of (1) the scope of the ordinance enacted
by Mont gonery County when conpared to the ordi nances at issue in
Metronedia and Krochalis and (2) subsequent Suprene Court
deci si ons.

In Metromedia, it was stipulated that the ordi nance woul d,
if enforced, elimnate the outdoor advertising business in the

City of San Diego. 453 U. S. at 497 (1981). Al t hough not a
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conplete ban on outdoor advertising, the prohibition of all
offsite advertising (wth a few exceptions) made a substantia
contribution to the City's interest in traffic and esthetics.
ld. at 510-12 (plurality opinion). But as nentioned earlier,
because Montgonery County’s ordinance only bars signs that
identify a site other than where the signs are |ocated, nuch
(per haps nost ) off-site comrerci al and non- conmer ci a
advertising is allowed. The ordinance appears to allowoff-site
advertising generally (e.g., “use Burma Shave”), and nunerous
ot her types of on-site and off-site non-commercial signs (e.g.,
“Gve to the Salvation Arnmy”). But based on the record before
us, we have no idea how many signs will be all owed and how many
prohi bited — and thus the factual situation here presented is a
far cry fromthat presented in Metronedia, where the practical
effect of the ordinance would be to “elimnate” the outdoor
advertising “industry” in San Diego or in Krochalis, which had
a statute simlar to the one analyzed in Metronedia. And, since
we know so little about the number of signs affected by the
ordi nance, it is inpossible to say whether the ordinance is so
under-inclusive that the restrictions do not advance “a
substantial governnmental interest” to a “material degree.”

In Bad Frog Brewery v. New York State Liquor Authority, 134
F.3d 87 (2d Cir. 1998), Bad Frog applied to the New York State

Li quor Authority for permssion to display on its labels a
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“picture of a frog with the second of four unwebbed fingers
extended in a manner evocative of a well known human gesture of

insult.” Id. at 90. The court was called upon to address an

attempt by the New York State Liquor Authority to advance the
state’s interest in preventing exposure of children to vul gar
di spl ays by barring such displays fromthe | abels of alcoholic

beverages. 1d. The court said that the Liquor Authority could

not validly deny Bad Frog the right to display its |abel and
expl ai ned:

We do not mean that a state nmust attack a
problem with a total effort or fail the
third criterion of a valid comrercial speech
limtation. See Edge Broadcasting, 509 U S.
at 434 (“Nor do we require that the
Governnment make progress on every front
before it can make progress on any front.").
Qur point is that a state nust denonstrate
that its comercial speech limtation is
part of a substantial effort to advance a
valid state interest, not nerely the renoval
of a few grains of offensive sand from a
beach of vulgarity.

The District Court ruled that the third
criterion [of the Central Hudson test] was
met because the prohibition of Bad Frog' s
| abel s i ndi sputably achieved the result of
keeping these I|abels from being seen by
children. That approach takes too narrow a
view of the third criterion. Under t hat
approach, any requlation that makes any
contribution to achieving a state objective
woul d pass nuster. Edenfield [v. Fane],
however, requires that the regulation
advance the state interest “in a materia
way.” The prohibition of “For Sale” signs
in Linmark [ Associates, Inc. v. WIIingboro,
431 U.S. 85 (1977),] succeeded in keeping
those signs from public view, but that
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limted prohibition was held not to advance
the asserted interest in reducing public
awar eness of realty sales. The prohibition
of al coholic strength on | abels in Rubin [v.
Coors Brewing Co., 517 U. S. 484, (1996), ]
succeeded i n keeping that information off of
beer |abels, but that limted prohibition
was held not to advance the asserted
interest in preventing strength wars since
the informati on appeared on | abels for other
al coholic beverages. The wvalid state
interest here is not insulating children
from these | abels, or even insulating them
fromvul gar displays on | abels for al coholic
beverages; it is insulating children from
di spl ays of vulgarity.

ld. at 100 (footnote omtted) (enphasis added).
The i ssue whether a “reasonable fit” existed (Prongs 3 and

4) was addressed in City of Cincinnati v. Discovery Network,
Inc., 507 U. S. 410 (1993). In Discovery Network, the City of
Cincinnati, “[motivated by its interest in the safety and
attractive appearance of its streets and sidewal ks,
refused to allow respondents to distribute their conmercial
publications through freestanding newsracks |ocated on public
property.” Id. at 412. Cincinnati did permt, however,
di stribution of non-comrerci al publications through freestanding
newsracks |ocated on public property. The respondents in
Di scovery Network owned 62 of the 1500-2000 newsracks on the
public right of way. The Suprenme Court said:

The benefit to be derived from the renoval

of 62 newsracks while about 1500-2000

remains in place was considered “m nute” by

the District Court and “paltry” by the Court

of Appeals. We share their evaluation of
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ld. at 417-18.

the “fit” between the city’'s goal and its
met hod of achieving it.

[ b] ecause the distinction Cincinnati has
drawn had absolutely no bearing on the
interests it has asserted we have no
difficulty in concluding, as did two courts
bel ow, that the city has not established the
“fit” between its goals and its chosen neans
that is required by our opinion in [New York
v.] Fox[, 492 U. S. 469 (1989)].

ld. at 428.

The Di scovery Network Court concl uded that,

I n Edenfield v. Fane, 507 U S. 761, 771 (1993), the Suprene

Court said:

It is well established that “the party
seeki ng to uphol d a restriction on
commercial speech carries the burden of
justifying it.” Bol ger v. Youngs Drug
Products Corp., 463 U S. 60, 71 n. 20, 77
L. Ed.2d 469, 103 S. Ct. 2875 (1983); Fox

492 U.S. at 480. This burden is not
satisfied by nere specul ati on or conjecture,;
rather, a governnental body seeking to
sustain a restriction on comrercial speech
must denmonstrate that the harnms it recites

are real and that its restriction will in

fact alleviate themto a naterial degree.

507 U. S. at 770-71 (enphasis added).

as

is

a

In the case sub judice, the harm of billboards
undoubt edly real. But, in our view, it cannot be said,
matter of law, that the County’s sign ordinance on its face or

as applied wll

degr ee.

alleviate the billboard problemto a materi al

The issue is fact driven, and Eller is entitled to an

evidentiary hearing in this regard. See Lamar Advertising of
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Mobile, Inc. v. City of Lakeland, 980 F. Supp. 1455 (Plaintiff’s

conplaint contained a claim that, as applied, the City of
Lakel and’s sign ordinance violated their first and fourteenth
amendnment rights and thus an evidentiary hearing was required).

For the foregoing reasons, the grant of summary judgnent as

to Count XXl shall be reversed.

Vi .

Did the trial court err when it failed to
even consider or rule upon Eller’s claim
[set forth in Count XXII of the anmended
conplaint] that the 1997 sign ordinance
violated the First Amendnment and the
Maryl and Decl aration of Rights because it
conditioned future speech on the control of
past speech?

In granting summary judgnent as to Count XXII, the notions
judge did so “for the reasons set forth in the County’s notion”;
yet the County gave no reasons in its notion why summary
judgment should be granted as to that count. Thus, in
actuality, the court gave no reasons for its grant of summary
judgnment. Eller argues that for this reason alone the court’s
grant of summary judgnment as to Count XXI| nust be reversed. !

We agree that a reversal is warranted but for somewhat different

reasons.

“Unless the trial court had no discretion but to grant summary judgment,
an appellate court wll not affirm the trial court’s grant of sumary judgnent
on any ground other than the one relied upon by the trial court. Johnson v.
Macl ntyre, 356 Mi. 471, 480 (1999).
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Count XXII is founded upon two separate assunptions: (1)
sign ordinances that prohibit future speech based upon the
content of past permtted and | awful speech are barred by the
First Amendnment, (2) the 1997 sign ordinance enacted by
Mont gonmery County bars future speech based on past permtted and
| awf ul speech. The first assunption is well-founded. See
e.g., Ackerley Communications of Mss, Inc. v. City of
Canbridge, 88 F.3d 33 (1st Cir. 1996). The second assunption is
not .

In City of Canbridge, supra, the Town of Canbridge,
Massachusetts, enacted an ordi nance that required the renoval of
four categories of non-conform ng signs within four years of the
statute’s enactnment or from the date the sign becane non-
conformng. |d. at 34. A state statute, however, required that
all existing on-site signs be granted “grandfather protection.”

This meant that off-prem ses signs alone were required by the
ordi nance to be renoved. |d.

Under the Canbridge statute, any sign permtted by the
statute on the date of the statute’s enactnment could be changed
to contain any non-commercial nmessage (“the substitution
provi sion”). ld. at 38. Ackerl ey Communications of
Massachusetts filed suit to enjoin enforcement of the ordi nance.
It pointed out that off-site signs typically are comerci al

In City of Canbridge, the Court said:
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The regul ation’s second flaw arises fromthe
manner in which it seeks to protect
i deol ogi cal speech. The substitution
provi sion guarantees that noncommer ci al
nmessages nmay be placed on any exenpted sign.
What this nmeans, however, is that Canbridge
i s choosing which speakers may in the future
di splay offsite noncomercial nmessages on
nonconform ng signs in the way [Ackerley
Communi cati ons of Massachusetts v.] City of
Sonerville[, 878 F.2d 513 (1t Cir. 1989),]
hel d was i nperm ssible — by | ooking to past

speech. Only those speakers whose signs
di spl ayed onsite nessages on the day of the
ordi nances’ s enact ment may substitute

noncommercial nessages for the previous
ones. We explored at sone length in City of
Sonerville the dangers of awarding future
speech rights based on past speech. See 878
F.2d at 519-20.

Al t hough those dangers may seem |l ess likely
from the Canbridge regulation because it
does not, Ilike Sonerville's, disqualify
speakers based on only a single day’'s
di splay of a non-preferred message (i.e.,
offsite commercial) during the course of a
year, the Canbridge schene’s reliance on the
date of enactnent nevertheless elimnates
speakers from future access to a particular
medi um based on their past choice of |awful
speech. If it is inpermssible to assign
future speech rights based on the content of
past speech, the anount of past speech does
not strike us as significant. The chilling
effect that results from linking future
speech to past speech exists even if the
pressure to conform one’'s speech is
conpressed into a short tinme frane.

Mor eover, the division drawn here between
t hose who may and may not use nonconform ng
signs in the future, for the nobst part,
i sol ates business and property owners as a

privileged class. As Canbridge freely
acknow edges, onsite signs typically are
conmer ci al in nat ure. Because t he

substitution provision gives the right to
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di spl ay noncommrer ci al nmessages on
nonconf orm ng si gns only to t hose
i ndi vi dual s whose signs previously carried
onsite nessages, the primary effect of the
substitution provision is to give only
commerci al speakers the option of changing
their signs to noncommercial nessages.

Mont gonmery  County’s  ordinance does not contain a
“substitution provision.” W t hout such a provision, future
speech is not affected by past speech. | f someone changes a
message on a bill board, whether the bill board stays up or cones
down in Montgomery County has nothing to do with what the
billboard said in the past. Under the ordinance, the signs that
cone down are those that either are too big or that identify a
site other than the site upon which they are | ocated.

Al though Eller was incorrect when it alleged that the
County’s sign ordi nance conditioned future speech based on past

speech, the trial court erred as to Count XXII for an unrel ated

reason, Viz: It granted summary judgnment as to Count XXII
w t hout declaring, in a witten opinion, the rights of the
parties. What trial judges should do when a plaintiff asks for
declaratory relief was recently di scussed by Judge Rodowsky, for
the Court of Appeals, in Bushey v. Northern Assurance, 362 M.
626 (2001):

Once again we are presented with an appeal

in a declaratory judgnent case in which the

trial court failed to enter a witten

decl aration of the rights of the parties.

Nor did it file any witten opinion which
could be treated as a declaratory judgnent.
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| nst ead, the docket
docunent
recite sinply

entered in favor

t hat

entry and the separate
on which the judgnent
sunmmary
of Northern.

forth
was

is set
j udgment

“This Court has reiterated time after

time that,
action is brought,
is appropriate for
decl aratory judgnent,
nmust render
Christ v. [Maryl and]
Nat ural Resources],
644 A.2d 34, 38

when a decl aratory judgnent
and the controversy

resol ution
‘“the trial
a declaratory
Depart ment

335 M.
(1994)

by
court
j udgnment .’
[ of
427, 435,
““[Where a

party requests a declaratory judgnent,

it is error for a
di spose of

rulings and a grant of

trial
the case sinply with oral

court to

j udgnment

in favor of the prevailing party.’
Ashton v. Brown, 339 M. 70, 87, 660
A.2d 447, 455 (1995), and cases there
cited.”
Harford Mut. Ins. Co. v. Wodfin Equities
Corp., 344 M. 399, 414-15, 687 A 2d 652
659 (1997).

The error, however, IS not
jurisdictional. This Court may, in its
di scretion, review the nerits of the
controversy and remand for the entry of an
appropriate declaratory judgnent by the

circuit court.
ld. at 651-52.
Accordingly, onremand the tri al
opi ni on declaring the rights of

done as to Count XXl I

decl aratory relief was prayed.

VI,
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and any ot her count that

court should fileawitten

This shoul d be
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Eller’s final contentionis that the trial court erred when
it “ordered Eller to renove all its signs in Montgomery County,
despite the fact that the County never requested such relief in
any pleading filed in this case.”

It is true that the County never requested injunctive reli ef
in any pleading. But Maryland Rule 15-502(b) all owed the Court,
“on its own initiative,” at any stage in the proceedings, to
“grant an injunction upon the ternms and conditions justice may
require.”

This final 1issue, however, is academc at this stage
because, as we have said, the court should not have granted
summary judgnment as to Count XX, and accordingly, the question
of whether the 1997 ordinance is unconstitutional (for the
reasons advanced by Eller) nust still be answered. Thus, the

i njunction should be dissol ved.

CONCLUSI ON

Upon remand, an evidentiary hearing should be held to
resolve the fact-driven issue raised in Count XXI. |If the 1997
sign ordinance is held to be unconstitutional, further
proceedi ngs concerning the value of Eller’s | easehold interest
in the various sites where its signs are |ocated need not be
hel d. If the ordinance is declared not to offend either the

Maryl and or United States Constitution for the reasons set forth
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in Count XXI, a trial should be held to determne the fair
mar ket value of Eller’s | easehold interest in the fourteen sign
sites.

On renand, the trial court shoul d consi der t he
constitutionality of the 1968, 1986, and 1992 sign ordi nances,
and if any of the ordinances are found to violate either the
Maryl and or United States Constitution (for any of the reasons
set forth in the second anmended conplaint),!® a determ nation
shoul d be made as to what, if any, damages have been suffered by
Eller.

Lastly, as to all counts in the second amended conpl ai nt
that asks for declaratory relief and are not noot, the court

should file a witten declaration of the rights of the parties.

JUDGVENT REVERSED

CASE REMANDED TO THE CI RCUI T COURT
FOR MONTGOMERY COUNTY FOR FURTHER
PROCEEDI NGS

COSTS TO BE PAI D BY APPELLEES.

In Gesser v. Anne Arundel County, 349 M. 542, 552-53 (1998), the Court
provi ded a useful rem nder:

We suggest that when wupholding the constitutionality of
statutes or ordi nances, wher e there are severa

constitutional challenges, trial judges should do nore
than sinply declare that the statutes or ordinances are
constitutional. That all enconpassing pronouncenent is
generally not helpful or even accurate because the judge
is ordinarily consi dering only t he constitutiona

challenges raised by the parties. What the trial judge
in the instant case was probably holding and should have
articulated was that the ordinances at issue were not
unconstitutional for any of the reasons raised by the
parties.
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