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This matter highlights the tension between the rule of | aw and
t he nebul ous concept of an agency’ s discretion to inplenent the
goals a statute was neant to achi eve.

The Harford County Peopl e’ s Counsel appeals the decision of
the Circuit Court for Harford County reversing a decision of the
Harford County Board of Appeals (Board). 1In this zoning case, the
Board, adopting a decision by a Zoning Hearing Exam ner, rejected
an interpretation of the deceptively innocuous phrase “directly
accessi bl e” by the Harford County devel opnment regul ati ons sought by
Bel Air Realty Associates Limted Partnership in connection with
Bel Air’'s intent to develop a subdivision that qualifies for
classification of “conventional with open space.” For the reasons
that follow, our interpretation of the phrase “directly accessi bl e”
necessitates the reversal of the judgnment of the circuit court.

INTRODUCTION

Bel Air Realty owns a 24.7 acre parcel of land (“Property”)
that is located in Harford County and situated just north of the
towmn of Bel Air, near the intersection of Business U S. Route 1,
known as Conow ngo Road, and the U S. Route 1 “Bel Air” bypass.
The Property lies adjacent to a devel opnent naned the “H ckory
Over |l ook” subdivision. Both properties were originally zoned “ORI"”
(O fice, Research, Industrial). On April 18, 1995, a zoning
heari ng exam ner reclassified both projects from “ORlI” to “R 3
(residential). Bel Air Realty, in its efforts to develop the

parcel, arranged with the Hi ckory Overl ook devel oper to use a main



road in the latter subdivision, Overlook Way, to access Busi ness
Route 1. The northern boundary of the Property abuts the Route 1
Bypass, but frontage access to this highway was denied by the
Maryl and State Hi ghway Adm nistration. See Maryland Code (1977,
2001 Repl. Vol.), 8§ 8-620(c) of the Transportation Article.

Bel Air continues to pursue devel opnent of the Property in
guestion, and now seeks approval fromthe Harford County Depart nent
of Planning and Zoning to develop its Property as a “conventi onal
wi th open space (COS)” subdivision under Section 267-46 of the

Har f ord County Zoni ng Code.!' Such a designation would enable it to

1 Section 267-46 reads in part as foll ows:

§ 267-46. Conventional development with open space (COS) and
planned residential development (PRD) .

A Eligibility. A COS shall have a m ni num parcel size of
fifteen (15), ten (10), five (5) and five (5) acres in the R1,
R2, R3 and R4 Districts, respectively.

B. Devel opnent st andards.

(1) Permtted uses.
(2) Density. ..
(3) Site design

(d) Buildings near the periphery of
t he project shall be harnonious with
nei ghbori ng areas and shal |l provide
adequate transition in density and
type or shall provide a buffer yard
as required in 8§ 267-28C, Buffer
yard requirenents.

(4) Vehicular circulation and access.
(continued...)
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devel op the Property at a greater density than that permtted for
conventional R-3 devel opnent al one.

To this end, Bel Air requested that the Departnent provide an
“interpretation”? that its project satisfied the prerequisites for
COS approval . Specifically, the Departnent was asked to decide
whet her the Property woul d be deened to be “directly accessible” to
Business Route 1 for purposes of satisfying the Section 267-
46B(4) (b) requirenment for such access. Inthe alternative, Bel Ar
sought a variance fromthe requirenents for a COS devel opnent.

A hearing on Bel Air’s application for an interpretation was
convened before a Zoning Hearing Exam ner on June 12, 19, and 26,

2000. On Septenber 21, the hearing exam ner issued her decision,

(...continued)

(a) The project roads shall be
designed to provide a |ogical road
net wor k adequat e for i nt ernal
novenent .

(b) The project nust be directly
accessible from one (1) or nore
existing or planned arterial or
col l ector roads.

Harford County Zoni ng Code, § 267-46.

2Section 267-7B(5) of the Harford County Code authorizes the
Zoni ng Adm ni strator to:

Render interpretations upon witten request of
an interested person whose property may be
affected as to the applicability of this Part
1 to particular uses and its application to
the factual circunstances presented.
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concluding that the project was not “directly accessible” to
Business Route 1, thus ruling that it would not qualify for
devel opnment with COS status. Bel Air’s request for a variance from
the requirenents of Section 267-46B(4)(b) was w thdrawn at the
heari ng.

On Decenber 5, 2000, the Harford County Council, sitting as
the Board of Appeals, ratified and adopted the hearing exam ner’s
decision in all respects. Bel Ar filed a petition for judicial
reviewin the GCrcuit Court for Harford County. Maryland Rule 7-
201. See Harford County Code, 8§ A274-6. On Septenber 13, 2001,
the circuit court reversed the Board' s decision and remanded this
matter for further proceedings. This appeal ensued.

ISSUE

The salient and dispositive issue in this appeal is whether
Bel Air’'s project is “directly accessible” from at |east one
“existing or planned arterial or collector road[],” viz. Business
Route 1, as a matter of law. If the answer to this is “yes,” then
the circuit court correctly overturned the Board' s conclusion to
the contrary. Appellant People s Counsel contends that the court
was w ong, and urges that we vacate the court’s order and uphol d
t he Board. In assigning error to the circuit court’s decision
appel lant further avers that the court ignored the | ongstanding
interpretation of the Zoni ng Code by the Departnent of Pl anning and

Zoni ng, the agency charged with its adm nistration and enforcenent.
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Bel Air Realty urges that we affirm It challenges the
adm nistrative interpretations of the Zoning Code, and points out
i nconsi stencies in the Departnment’ s application of this rule as one
factor that undermines its validity.?
PERTINENT FACTS

The parties nore or less agree that this appeal raises a
purely Iegal question. Nevert hel ess, being careful never to
express ourselves nore clearly than we are able to think, we wll
rehearse those facts which nay be pertinent to our discussion.

Craig Ward, a consulting civil engineer and urban |and
pl anner, and qualified as an expert in these fields, testified on
behalf of Bel Air Realty. He had been a consultant for the
devel oper, and had “been involved” with this property since 1987.

In 1995, both the H ckory Overlook property and Bel Air
property were reclassified fromORl to R 3. Ward recalled that the
Bel Air Realty and Hi ckory Overl ook projects had al ways been | i nked
by the Departnent of Planning and Zoning, and testified that, at
the least, the developnent of these two subdivisions would be
coor di nat ed.

Ward chronicled the unsuccessful attenpts by developers to

obtain access for the property to the U S. Route 1 Bypass. Having

3One nust be careful not to confuse thinking with |ogic.
| nconsi stenci es by thensel ves are not necessarily fatal. One need
only | ook to our Federal Constitution which not only survives but
functions well despite the inconsistencies in its interpretation.
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failed to gain access to Route 1, Bel Air Realty’'s project could
only reach the Route 1 alternative — the original, or “old,” US.
Route 1 known as “Business Route 1” - over Overl ook Way, a 36-feet
wi de paved roadway t hrough the Hi ckory Overl ook devel opnent. Ward
testified that the design characteristics for a primry
“residential road,” such as Overl ook Way, and an “arterial road”
and “col l ector road” are the same. He further opined that Overl ook
Way woul d provi de direct access between m nor residential roads and
collectors, thus fulfilling the “direct access” requirenent of
Section 267-46B(4)(b). Ward stressed that Overl ook Way had been
designed to provide access to the Bel Air devel opnent.*

Ward described three other developnents in Harford County —
Spenceol a, Deer Spring and Wodl and Run — which, he opined, have
access characteristics that are simlar to Bel Ar Realty’s
property, in that they, too, are separated fromqualifying roads by
intervening properties. These developnents have each been
classified as COS. Ward explained that if the Bel Air property did
not attain COS approval, it would only be developed into a

community with single fam |y detached | ots — not the opti mal use of

“Inits brief, Bel Air enphasizes that Overl ook Way “neets the

1982 definition of a ‘Collector Road,’”” and points out that
Overl ook woul d have been classified as a collector road under the
earlier standards. Regardl ess, Overlook Way 1is currently

classified as a residential road, and does not constitute a
col |l ector road under the current Zoni ng Code.
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this land. He stressed that the infrastructure had been pl anned
for multi-fam |y use.

Lee Cunningham an expert in the fields of land use and
transportation planning, agreed with Ward’ s assertion that Overl ook
Way renders the Bel Air property “directly accessible” to Business
Route 1. Cunni ngham t hought that the Code inposed no requirenent
that a COS devel opnent, such as that proposed by Bel Air Realty,
actually abut or front on an arterial road to have direct access
t her et o.

Ant hony Ml une presented the views of the Departnent of
Pl anni ng and Zoni ng. M une, manager of the Departnent’s D vision
of Land Use Managenent, testified that a conventional wth open
space devel opnent would be subject to the *Special Devel opnent
design criteria within the [Zoning] Code.” He enphasized that a
“project” nmust be directly accessible froma collector or arteri al
road as a predicate for COS qualification. Md une stressed that
this requirement meant that a project’s access to a qualifying
roadway be “immedi ate,” and not through another existing project,
such as Hickory Overl ook.

McCl une expl ai ned that the “direct access” requirenment would
prevent ingress to a high-density project, such as the CGCS
devel opnent sought here, through a |ower-density project such as
H ckory Overl ook:

We believe the intention of that Section of
the Code was to basically nake sure that the

-7-



hi gher density projects that have nore
flexibility in housing types would basically
be able to be imrediately accessible to the
collector or arterial road and not have these
projects . . . access through existing
establ i shed conmuni ti es.

He testified that Overlook WAy is neither an arterial nor a
collector road, but is, and was designed to be, a “local road,”
which is intended to “collect[] and distribute traffic within
subdi vi sions and provide direct access to individual |and uses.”
Id.

McCl une described Hickory Overl ook as a COS devel opnent with
frontage on U. S. Route 1 and internal streets. He added that Bel
Air’s interpretation of “direct access” would allow any “project”
to neet the threshold requirenent for direct access for a CCS,
provided it had any access to a |l ocal road. 1d. Md une concl uded
that, “for projects to go COS they nust be i medi ately accessi bl e

to the arterial road. Frontage on [a] primary residential road

does not grant the ability for a COS project.”®

SMcCl une gave, as a prinme exanple of the |egislative neaning
of the “directly accessible” requirenent, the case of Continuing
Care Retirenment Communities (CCRC). This type of community is a
“speci al devel opnent” project which also required “direct access”
froman arterial or collector road. See Harford County Zoni ng Code
§ 267-49.1. In that instance, the County Council anended t he Code
to relax the accessibility requirement so that it could be
satisfied by direct access not only to arterial and collector
roads, but also to primary residential roads. 1Id., as anmended by
Council Bill 98-36. According to McC une, this denonstrates that
the Council, should it have intended a project to be “directly
accessible” to a residential road such as Overl ook Way, woul d have
so provided in the Code.
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McCl une was vigorously cross-exam ned about three projects
that appeared not to have satisfied the “direct access”
requirenent, but which were nevertheless approved for COS
devel opnent : Spenceol a, Deer Creek, and Wodl and Run. McCl une
expl ai ned that these projects were connected, or incorporated, in
some nmanner to a larger developnent, with conmon ownership or
unified planning, and were approved as part of a Ilarger

devel opnent, or “concept plan,” which | arger devel opnent qualified

because it abutted on an arterial or collector road.®
McCl une expl ai ned the Departnent’s position in terns of
| and use pl anning, opining that

[h]igher density projects basically should be
| ocated so that basically there is a road
network that gets themout to an arterial or
col l ector road.

| don’t think it would be good |and use
planning to have |ower density devel opnents
with local roads going through them and
somewhere in the back higher density
devel opnent s basi cal |y accessi ng t hrough t hem

®McC une said that a “concept plan” is the initial review of
a project, and is subject to revision. He recalled that Bel Ar
Realty had not to date submitted a concept plan for the subject
property. As to the three “anonmal ous” projects that had nmet with
Depart ment approval, Spenceol a, Deer Spring, and Wodl and, MC une
expl ai ned t hat Spenceol a and Wodl and were eventual | y devel oped as
part of a unified concept plan that had been anmended to i ncorporate
them Deer Spring originally accessed a road through an
i nt erveni ng busi ness devel opnent, but it al so was i ncorporated into
a single project. They becane part of an overall schene which was
t hen approved by the Departnent.
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Addi tional facts as may be necessary for the resol ution of the

i ssue on appeal will be set forth in our Discussion.
DISCUSSION
I. Jurisdiction

Initially, we address the matter of our jurisdiction. The
circuit court’s reversal of the Board' s decision, and acconpanyi ng
remand for further adm ni strative proceedi ngs, constitutes a final
appeal abl e order. In People’s Counsel for Baltimore County v.
Country Ridge Shopping Center, Inc., 144 Md. App. 580, 799 A 2d 425
(2002), Judge Moyl an encountered the question of this Court’s
jurisdiction under simlar circunstances, and reiterated that a
circuit court’s remand to an admnistrative agency for further
proceedi ngs satisfies the “final order” predicate because the

circuit court’s remand term nates the judicial proceeding[.]"”
144 Md. App. at 591, 799 A 2d at 432 (quoting Schultz v. Pritts,
291 Md. 1, 6, 432 A.2d 1319, 1323 (1981)). This appeal is tinely.
We therefore have jurisdiction over the circuit court’s order.
Maryl and Code (1974, 2002 Repl. Vol.), 88 12-301, 12-308 of the
Courts and Judicial Proceedings Article.
II. Decisions Below

The hearing exam ner accepted the Departnent’s interpretation
of Section 276-46B(4)(b), as presented by the hearing testinony of
Ant hony MC une, Manager, Division of Land Use Managenent,

Depart ment of Pl anni ng and Zoni ng:
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M. McCl une not ed, in accord wth the
dictionary (and common sense) neaning of

“direct”, that the Departnent also |ooks to
see if the project, taken as a whole, has
direct (i.e. “immediate”, “the shortest way”,

“W th nothing or no one between”[)] access to

a collector or arterial roadway. The facts

here are clear, the subject property does not

have such direct access. |In fact, the State

H ghway Administration denied the property

direct access to Business Route 1. The

H ckory Overl ook subdivision is between the

subj ect property and Business Route 1. The

subj ect property is not part of the Hickory

Overl ook project and therefore, the subject

property cannot be considered to be directly

accessi ble to Business Route 1.
In concluding that direct access to Business Route 1 had not been
achieved in this instance, the hearing exam ner referred to the
definition of “direct” as set forth in wWebster’s New World
Dictionary (2d Coll ege ed. 1976), to ascertain that the commonly
accepted neaning of “direct” included “nothing or no one between;
i mredi ate; close, firsthand. . . .~

The hearing exam ner was not converted by the devel oper’s

argunent that direct access to Business Route 1 was achieved
because Overl| ook Way was “unobstructed.” Nor was she persuaded by
Bel Air's reliance on the Zoning Code’'s definition of “Primary
Resi dential Road,” as Overl ook Way is characterized, as a way whi ch
provides “direct access between mnor residential roads and

collectors.”’

™Primary Residential Road” is defined in the Zoni ng Code as:
(continued. . .)
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The hearing exam ner further concluded that an acceptance of

Bel Air’s argunent
classification as long as it could reach an arteri al

roadway t hrough an adj oi ni ng subdi vi si on.

would thus “render the requirenent

rejecting the view that “direct access”

approach
accessibility .
On Bel Air
deci si on,
project to abut

superfluous.”

woul d effectively entitle any project

to COS

or connect or

She reasoned that this

of ‘“direct’

s appeal, the circuit court reversed the Board’s

or front on an artery or collector road

(...continued)

A maj or | ocal

road distributing and coll ecting

traffic wthin larger residential subdivisions

or nei ghbor hoods, and perform ng
fol | ow ng:
A. Provi des direct access between
m nor resi denti al r oads and
coll ectors and m ni nal di rect
dri veway access to abutting

properties.

B. Distributes traffic generated
within a neighborhood to collector
roads.

C. Carries a limted anount of
t hrough traffic.

Harford County Zoni ng Code, 8§ 267-4.

-12-
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circuit court noted that the Code does not define® the phrase
“directly accessible,” but concluded:

Appl yi ng t he principl es of statutory
construction . . . there can be no doubt that
[Bel Air's] property has direct access to
Route 1 across Overl ook Way. Overlook Wy is
a county road. Overl ook Way is not obstructed
in any way. The county’s own definition of
access describes it as an unobstructed way or
means of approach to provide entry to or exit
froma property. Overl ook Way i ndeed provi des
entry to and exit from Appel lant’s property.

The position that a property can only be
directly accessible if it abuts the road
contradicts the definition of road, arterial
road, collector road and | ocal road in Section
267-4 of the Zoning Code. For exanple, road
is i ntended for notor vehicle traffic
and provides a princip[al] neans of access to
property.” Local road is “a road which
collects and distributes traffic within the
subdi visions and provides direct access to
i ndi vidual | and uses. Local roads may incl ude
primary and m nor residential roads as well as

busi ness/industrial roads.” Simlar defini-
tions are used for collector and arterial
r oads.

The circuit court al so observed, sonmewhat critically, that the
Department’s intent to limt the flow of traffic from higher

density projects through a | ower density subdivision, to prevent

8The court |ikewi se consulted a dictionary, in this instance
Webster’s New Collegiate Dictionary (edition not noted), to obtain
a definition of the term®“direct” as “[i]n a direct manner, w thout
delay, to follow a straight course proceeding from one point to
anot her.” However, one knows the intended neaning of a word only
when one knows how the word is used in context. Knowi ng the
dictionary definition of a word may not convi nce but only confuse.
For exanple, in the phrase “ship flounders,” what does the author
intend to communicate? |Is the phrase a newspaper headline? O
perhaps an order to a fish nonger?
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“stacking” of subdivisions, was inconsistent with its policy of
granting exceptions in cases where the projects were conbi ned for
approval in a unified concept plan. See note 5, supra, and
acconmpanyi ng text. The treatnment of these projects by the
Department of Planning and Zoni ng detracted fromthe authority of
its view that “direct access” neant access to a qualifying road
froman adj acent property.

In the final analysis, the court found “as a matter of |aw,
that the Zoning Hearing Examner’'s legal conclusion as to the
meaning of the termdirectly accessible was in error.” It ruled
instead that the Bel Air project is “directly accessible to Route
1 over a public road.”

ITI. Standard of Review

On the People’s Counsel’s appeal from the circuit court’s
order, we reviewthe Board’ s deci sion de novo, relying on the “sane
statutory standards as [did] the circuit court.” Maryland Division
of Labor and Industry v. Triangle General Contractors, Inc., 366
Md. 407, 416, 784 A 2d 534, 539 (2001). See Country Ridge, 144 M.
App. at 591, 799 A 2d at 432 (reviewing court effectively | ooks
through circuit court’s action toward decision by Board of
Appeal s); accord, Heard v. Foxshire Associates, LLC, 145 M. App.
695, 699, 806 A 2d 348, 350 (2002) (appellate court reviews issues

as did circuit court).
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Qur review is limted to determning whether the Board’ s
findings and conclusions are supported by substantial evidence
based on the record as a whole and whether the Board s decision
accords with applicable |aw. See Board of Physician Quality
Assurance v. Banks, 354 M. 59, 67-68, 729 A 2d 376, 380 (1999);
Eller Media Company v. Mayor and City Council of Baltimore, 141 M.
App. 76, 83-84, 784 A 2d 614, 618 (2001). See also Blakehurst Life
Care Community v. Baltimore County, 146 Ml. App. 509, 517, 807 A 2d
179, 184 (2002). In conducting our review, we are |imted to the
record devel oped before the agency. See Erb v. Maryland Dept. of
the Environment, 110 Md. App. 246, 266, 676 A 2d 1017, 1028 (1996).
In Eger v. Stone, 253 MJ. 533, 253 A 2d 372 (1969), the Court of
Appeal s enphasized, with respect to judicial review of agency
determ nations of fact:
W have nade it quite clear that if the issue
before the admnistrative body is "fairly
debatabl e, that is, that its determnation
i nvol ved testinony fromwhi ch a reasonabl e nman
could cone to different conclusions, the
courts will not substitute their judgnent for
that of +the admnistrative body, in the
absence of an unconstitutional taking of
private property for public use wthout the
paynent of just conpensation.

253 Md. at 542, 253 A 2d at 377. See also White v. North, 356 M.

31, 44, 736 A 2d 1072, 1079-80 (1999).

Qur standard of review subsunes the concept of judicial
restraint. 1In conducting our review, we defer to those findings of

the Board that are supported by the record and consi der the Board’s
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deci sion as prima facie correct and presunptively valid. Banks,
354 Md. at 68, 729 A 2d at 381.

Wth respect to statutory interpretation, we wll |ikew se
defer in the appropriate case to an agency’s interpretation and
application of its organic statute. See id. Thus, our scope of
reviewis rather circunscribed. Eastern Outdoor Advertising Co. v.
Mayor and City Council of Baltimore, 128 M. App. 494, 515, 739
A.2d 854, 865 (1999), cert. denied, 358 M. 163, 747 A 2d 644
(2000) . Agencies are too often chided for mal adr oi t
interpretations. W will apply the sane principles of statutory
construction to the Harford County Code as are required in the
interpretation of any statute or regul ation. See Young v. Anne
Arundel County, 146 M. App. 526, 573, 807 A 2d 651, 679 (2002)
(citing Howard Research and Development Corp. v. Concerned Citizens
for the Columbia Concept, 297 M. 357, 364, 466 A . 2d 31, 34
(1983)). Because this appeal requires us to construe the | anguage
of the Zoning Code, “[t]he cardinal rule of [statutory

construction] is to ascertain and effectuate the |egislative

intent.” The Pack Shack, Inc. v. Howard County, ___ M. __ |
_A2d ___, __, No 71, Sept. Term 2001, slip op. at 9 (filed
Cct. 10, 2002). See Marriott Employees Federal Credit Union v.

Motor Vehicle Administration, 346 M. 437, 444, 697 A.2d 455, 458

(1997). In order to ascertain the Council’s intent, we begin with
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t he pertinent | anguage of the Zoning Code, and ordinarily wll not
venture beyond its clear and explicit terns. See id.

W owe no def erence when t he agency’ s concl usi ons are prem sed
on an error of law.  See Alviani v. Dixon, 365 M. 95, 109, 775
A.2d 1234, 1242 (2001). Cf. Department of Health and Mental
Hygiene v. Campbell, 364 M. 108, 118, 771 A 2d 1051, 1057 (2001)
(citations omtted) (conpletely subject to review, sone deference
accorded). “In such a case the Court’s review 'is expansive, that
is, the appellate court may substitute its judgnent for that of the
adm ni strative agency.’” Harford County, Maryland v. McDonough, 74
Ml. App. 119, 122, 536 A 2d 724, 725 (1988) (quoting Gray v. Anne
Arundel County, 73 Ml. App. 301, 309, 533 A 2d 1325, 1329 (1987)).
But the administrator’s “expertise should be taken into
consideration and its decision should be afforded appropriate
deference in our analysis of whether it was ‘prem sed upon an
erroneous conclusion of law.’” Marzullo v. Kahl, 366 Mi. 158, 173,
783 A 2d 169, 178 (2001) (quoting Banks, 354 Mi. at 68, 729 A. 2d at
380)). See State Ethics Commission v. Antonelli, 365 Md. 428, 447,
780 A 2d 1154, 1166 (2001).

IV. "“Directly Accessible”
Legislative and Judicial Constructions

Appellant initially urges that Section 267-46B(4)(b) is not

anbi guous in its requirenent that a proposed COS subdivi si on nust

have direct access to a qualifying roadway. Readi ng the zoning
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code as a whol e, appellant maintains that a project whose required
access must pass through anot her subdivision to reach a qualifying
road does not have “direct access” thereto. Citing the definition
of the term*®“access” at Section 267.4 as an “[u] nobstructed way or
neans of approach,” in conbination with the dictionary® neani ng of
the term“direct” (“nothing or no one i n between; i mredi ate; close,
firsthand”), appellant asserts that the Bel Air project fails to
nmeasure up to the standard. Appellant further contends that the
circuit court ignoredthe “long-standing” interpretation of Section
267-46 by the Departnent of Pl anning and Zoni ng, the agency charged
with its admnistration, urging that the Departnent has
consistently “interpreted the statute in a uniform fashion, one

consistent wth its suggested interpretation in this case.”

°The parties’ reliance on dictionaries to offer their
respective interpretations of the phrase “directly accessible” is
a prudent nethod of determ ning the neaning of ordinary |anguage
that popul ates nost statutes. As observed by Judge Raker for the
Court of Appeals in Marriott Employees Federal Credit Union v. MVA
346 Md. 437, 697 A 2d 455 (1997):

Al t hough dictionary definitions do not provide
di spositive resolutions of the neaning of
statutory ternms, see Morris v. Prince George’s

County, 319 Ml. 597, 606, 573 A 2d 1346, 1350

(1990), *“dictionaries . . . do provide a
useful starting point for determ ning what
statutory terns nean, at least 1in the

abstract, by suggesting what the |egislature
coul d have meant by using particular terns.”
2A [ N.] SINGER [ SUTHERLAND STATUTORY CONSTRUCTI ON ( 5t h
ed. 1993)], supra, 8 47.28 (1996 Cum Supp.).

Id. at 447, 697 A 2d at 460.
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Bel Air retorts that the Board s reliance on MCune's
testinmony to hold that the Bel Air property is not directly
accessible to Route 1 is msplaced. It denigrates MCd une’'s
failure to support his interpretation of Section 267-47B(4)(b) with
| egislative history, and points out that MCdune s testinony
conflicts with prior interpretations of the Code by the Depart nent
of Planning and Zoni ng. Bel Air Realty criticizes the Hearing
Examiner’s failure to consider that Overlook Way is a “Primary
Resi dential Road,” which by definition “[p]rovides direct access
bet ween m nor residential roads and collection and m ninmal direct
dri veway access to abutting properties.” See Zoning Code § 267-4.

Bel Air relies on the unanbi guous definition of “access” in
the Code to support its position that Overlook Way “affords an
unobstructed way or neans of approach to provide entry to or exit
fromthe Subject Property.” See Section 267-4. Bel Ar, like a
contenporary Cassandra, predicts that the Departnent’s view will
effectively add surplusage to the Code under its interpretation of
Section 267-46B(4)(b). Prediction, however, is very difficult,
especially about the future. Bel Air reasons that, because the
County Council has specified a “frontage requirenent” for other
types of devel opnents, such as shoppi ng centers, schools, canps and
mobi |l e hone parks, then Section 267-46B(4)(b) would Iikew se

contain specific |anguage inposing a “frontage” requirenent.
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The devel oper al so asserts that |anguage in the Zoning Code
requiring that certain uses have access “fronf an arterial or
collector road indicates that the County Council, had it intended
to inpose in the sane legislation a “frontage” prerequisite for a
COS project to be “directly accessible” to a qualifying road, would
have used the sane | anguage in its enactnent of the Zoni ng Code.

We are not persuaded by Bel Air’s reliance on other provisions
of the Zoning Code to dictate an interpretation of Section 267-
46B(4) (b). For exanple, we see no inconsistency between the
explicit frontage requirenments for certain shopping centers (300
feet, Section 267-47B(1)), nobile hone parks (200 feet, Section
267-48C(1) (b)), canps (200 feet, Section 267-53F(2)(b)), or schools
(300 feet, Section 267-53C(7)(a)[2]), and the “directly accessi bl e”
criterion for COS devel opnents.

We have carefully reviewed Bel Air’s argunent with respect to
t he access | anguage for special exceptions, ! and agree that it has
force. Nevert hel ess, we are not convinced that the access
standards for certain special exception institutions would dictate
the interpretation sought by Bel Air in this case. W note that

t he County Council anended the accessibility criterion for housing

Article VIII of the Zoni ng Code governs “Speci al Exceptions,”
such as arenas, country clubs, fairgrounds, marinas, go-cart
tracks, driving ranges, and various institutional uses, and sets
forth design characteristics for them See Sections 267-51 et seq
Section 267-53 articulates “Specific Standards” for these speci al
exceptions, one of which is that “principal access shall be
provi ded from an arterial or collector road.” (Enphasis added.)
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for the elderly and for “Continuing Care Retirenent Comunities”
specifically to allow such communities to neet the “directly
accessi ble” standard when such access is obtained only by a
residential road. See Sections 267-49B(4)(b), 267-49.1.A(4).
Under the circunstances here, this is a clear indication of the
|l egislature’s view of the nmeaning of the phrase “directly
accessi ble.”

We disagree with the circuit court’s determ nation that the
decision of the Board cannot be sustained. The Zoning Code
explicitly dictates that the project be directly accessible. The
circuit court and Bel Air Realty effectively maintain that “access”
al one satisfies this requirenment, because the court’s holding is
based on the fact that “Overl ook Way is certainly an unobstructed
nmeans of approach to provide entry to or exit from[the] property.”
But this approach virtually conflates the phrase “directly
accessible” into the definition of “access.” In interpreting
| egislation, a tribunal nust “*giv[e] effect to all of [its] parts

rendering no part of the |aw surplusage. Chen v. State,
370 Md. 99, 106, 803 A 2d 518, 522 (2002) (quoting Adamson v.
Correctional Medical Services, Inc., 359 M. 238, 252, 753 A 2d
501, 508 (2000)).

In short, we conclude that the adverb “directly” qualifies the

adj ective “accessible” to sonme extent and does so in a nmanner that

effectuates the interpretation set forth by the Board of Appeals

-21-



and the Departnent of Planning and Zoning. W find persuasive the
analysis by the North Carolina Supreme Court in Penny v. City of
Durham, 249 N. C. 596, 107 S.E. 2d 72 (1959). In Penny, the
plaintiffs, certain residents of Durham challenged a proposed
shoppi ng center planned for their imediate area. The conmerci al
parcel on which the shopping center was to be pl aced was separat ed
fromthe residents’ hones both by an avenue and a “buffer strip”
that was owned by the sane devel oper and which fronted on the
avenue.

The future of the shopping center project depended on the
devel oper’s success in obtaining a rezoning of the parcel from
residential to comrercial. The rezoning was approved by the Durham
City Council by a sinple majority vote. The honeowners chall enged
the approval, asserting that the Council’s action was |aw ess
They mai ntai ned that because the owners of twenty percent or nore
of lots which were “directly opposite” to the proposed shopping
center had | odged witten protests to the shoppi ng center project,
the necessary ordi nance had to be passed by nore than the sinple
maj ority which had approved the rezoning.

The North Carolina Supreme Court rejected the homeowners
ar gument . Delving into the ordinary neanings of the pertinent
terms “directly” and “opposite,” and relying on Wwebster’s New
International Dictionary, Second Edition, the court ruled that the

proposed shopping center was not “directly opposite” the
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plaintiffs’ residential area, notwi thstanding the fact that the
same devel oper owned the buffer strip that bordered on the roadway
that was common both to its |l and and the honmes of the protestants.

The court concl uded:

[Qpposite . . . is qualified by the word
“directly,” and some neani ng nmust be given to
the word “directly” when used conjunctively
with the word “opposite.” To express it
anot her way, the legislature would not have
used the word “directly” as a nmere redundancy;
it was intended to nodify, limt or enlarge
the word “opposite.” It seens to us that the
only definitions of “directly” that would,
under the circunmstances in this case, really
nodify “opposite” are: “wi thout anything
i ntervening; next in order.”

Penny, 249 N. C. at 600, 107 S.E.2d at 75-76. See generally, G ant
Glnore & Charles L. Black, Jr., THE LAwW OF ADM RALTY 424 (2d ed.
1975) (“*Adjoin’ presumably nmeans sonething |ike ‘border on’ or
“have direct access to’ navigable waters . . . .7).%1

In City of Geneva v. Ory, 89 Ill. App. 3d 1118, 412 N. E. 2d 707
(1980), the interpretation of the phrase “direct access” by a state
hi ghway department held considerable force in applying that

| anguage in a prosecution for a traffic offense. |In that case, a

notori st was charged with speeding in an “urban district.” He

“"The Glnore and Black treatise is cited in Sidwell v.
Director, owCP, 71 F.3d 1134, 1138 (4th G r. 1995), cert. denied
518 U.S. 1028 (1996), a case arising under the federal Longshore
and Har bor Workers’ Conpensation Act (LHWCA). 33 U.S. C. 88 901 et.
seq. The geographic situs of an injury is one factor that is
crucial to the issue of coverage under the LHWCA, because that
statute wll reach a *“covered situs” only if that |ocation
“adj oi ns” navi gabl e waters.
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sought the reversal of his conviction because the stretch of
hi ghway where the alleged offense occurred did not qualify as an
“urban district,” because the housing density did not neet the
standards for that classification. The distinction was inportant,
for, as noted by the Illinois Appellate Court, “[i]f the zone
[were] not an ‘urban district,’” the posted limt [would be] bel ow
the mnimum permtted by statute and therefore invalid and
unenf orceabl e.” 89 IIl. App. 3d at 1118, 412 N E 2d at 708
Al t hough the road was found to be contiguous to a densely popul at ed
subdi vision, only a fewstructures actually bordered on the subj ect
road. Relying on an interpretation by the Illinois Departnent of
Transportation to the effect that structures counted in
establishing an “urban district” should include only those that
have direct access to the highway, the hones in the subdivision
“whi ch have no direct access” to the road in question “should not
have been considered by the trial court for the purpose of
denom nating that roadway as an ‘urban district [even though the
subdi vi si on contai ned ot her structures that were joi ned to anot her
road].’” Id. at 1119, 412 N E. 2d at 709. The conviction was
reversed.

I N Metropolitan Board of Zoning Appeals of Marion County v.
Avis Rent a Car System, Inc., 575 N E. 2d 33 (Ind. App. 1991), an
aut onobi | e rental business, Avis, sought to place a “pole sign” on

its property in Indianapolis. It needed a zoning variance to do
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so, and its request for this was admnistratively denied. One
requi renent for the placenent of the sign was that there would be
“direct access” to the business. The planning departnent had
determned that the business did not have “direct access” to
surroundi ng roads because the Avis property entrance and exits were
subj ect to cross-easenents in favor of abutting property owners,
al so freestandi ng busi nesses. The Board of Zoni ng Appeal s agreed,
but the Indiana trial court and Court of Appeals did not, and the
courts ruled that the existence of an easenent did not cut off
direct access in this case.'> The internedi ate appellate court,
referring to the definition of the term “access” in Black’s Law
Dictionary (5th ed. 1979) "to include the right vested in the owner
of | and which adjoins a road or other highway to go and return from
his own land to the highway w thout obstruction[,]” concl uded:

Applying the common, ordinary definition of

“direct access” to the facts before us, the

mere existence of a use-easenent in itself

does not obstruct the ingress or egress onto

Avi s’ property. The trial court therefore

properly reversed the Board s determ nation

that there was no direct access to and from

Avi s’ property.
Id., 575 N E 2d at 36-37. See generally BIK Associates v. Troup

County, 236 Ga. App. 734, 734, 513 S.E. 2d 283, 284 (1999) (“Iand

whi ch abutted and [was] directly accessible to H ghway”).

12 An easenent is broadly defined as a nonpossessory interest
in the real property of another[.]” Bouder v. Boyer, 301 Ml. 679,
688, 484 A . 2d 630, 635 (1984) (citations omtted). The easenent
does not constitute intervening property.
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The above prem ses considered, we have no difficulty in
concluding that the County Council?®® intended the Zoning Code to
require that the phrase “directly accessible” entail that a
conventional with open space devel opnent |ie adjacent to, bind,
abut or front, a collector or arterial road. W are m ndful that
“zoning ordi nances are in derogation of the common | aw and shoul d
be strictly construed.” Gino’s of Maryland, Inc. v. Mayor and City
Council of Baltimore, 250 M. 621, 642, 244 A . 2d 218, 230 (1968),
cited with approval in White v. North, 356 Ml. 31, 48, 736 A 2d
1072, 1082 (1999). But when the | anguage of the statute is clear,
a tribunal, in this case the Board, “may neither add nor delete
| anguage, so as to ‘reflect an intent not evidenced in that

1"

| anguage. Chesapeake and Potomac Telephone Co. of Maryland v.
Director of Finance, 343 M. 567, 579, 683 A 2d 512, 518 (1996)
(quoting Condon v. State, 332 M. 481, 491, 632 A 2d 753, 755
(1993)). To accept Bel Air Realty’'s view, we believe that the
Board woul d have been constrained to read the term“directly” out
of the Zoni ng Code.

Finally, we believe that Bel Air’s reliance on the definition

of “Primary Residential Road,” Section 267-4, as a buttress for its

position, is msplaced. The Zoning Code defines “Primary

Al t hough the County Council sits as the Board of Appeals, we
wll not treat themas identical bodies for purposes of statutory
interpretation. They nay have the sane nmenbership, but they are
different entities depending on their role. See City Council v.
Dutcher, 365 Md. 399, 403 n.1, 780 A .2d 1137, 1139 n.1 (2001).
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Resi dential Road” as one that “[p]rovides direct access between
m nor residential roads and collectors and m ni mal direct driveway
access to abutting properties.” But that sanme definition dictates
that such a road “carr[y] a limited anount of traffic.” (Enphasis
added.) To permt a primary road to handle traffic fromBel Air
Realty’ s project through H ckory Overl ook to Business Route 1 woul d
appear to this Court to contradict the letter and spirit of the
definition of a “Residential Road.”
Administrative Interpretation
W also conclude that, even if the phrase “directly

accessi bl e” were anbiguous to the point of obscuring the evident
meani ng of the statute, and the intent of the County Council, the
adm nistrative interpretation of the “directly accessible”
requi renent, as applied by the Departnent of Planning and Zoni ng,
voi ced through the testinony of M. M une, and sanctioned by the
Board of Appeals, trunps the testinony of Bel Air Realty’ s experts
and its interpretation to the contrary. Again, we nust respect the
expertise of the agency. See Adamson v. Correctional Medical
Services, Inc., 359 Ml. 238, 266-67, 753 A 2d 501, 516 (2000). The
Court of Appeals has outlined several factors that inform our
review of adm nistrative interpretations:

The consi stent and | ong-standi ng construction

given a statute by the agency charged with

adm nistering it is entitled to great

def erence, Balto. Gas & Elec. v. Public Serv.

Comm’n, 305 Md. 145, 161-62, 501 A 2d 1307,
1315 (1986), as the agency is likely to have
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expertise and practical experience wth the
statute's subject matter. See, e.g., Sinai
Hosp. v. Dept. of Employment, 309 M. 28, 46,
522 A 2d 382, 391 (1987); 2B N SINGER
SUTHERLAND STATUTORY CoONSTRuUCTION, 8 49.05, at 17
(5th ed. 1993). The weight given an agency's
construction of a statute depends on several
factors--the duration and consistency of the
adm ni strative practice, the degree to which
the agency's construction was nade known to
the public, and the degree to which the
Legi sl ature was aware of the admnistrative
construction when it reenacted the rel evant
statutory | anguage. Magan v. Medical Mutual,
331 Md. 535, 546, 629 A 2d 626, 632 (1993).
O her inportant considerations include "the
extent to which the agency engaged in a
process of reasoned el aboration in formulating
its interpretation" and "the nature of the
process through which the agency arrived at
its interpretation,” wth greater weight
pl aced on those agency interpretations that
are the product of adversarial proceedings or
formal rules pronulgation. Balto. Gas &
Elec., 305 Md. at 161-62, 501 A 2d at 1315.

Marriott Employees Federal Credit Union, 346 M. at 445-46, 697
A 2d at 459.

W are convinced that the Departnment’s interpretation is a
persuasive articulation of the “directly accessible” |anguage of
Section 267-46B(4)(b). Again, the expertise of the Departnent of
Pl anni ng and Zoni ng nmust be taken into account. See Banks, 354 M.
at 68-69, 729 A 2d at 38l; Angelini v. Harford County, 144 M. App.
369, 374, 798 A .2d 26, 29 (2002). Although Bel Air contests the
weight to be accorded M. MCune's testinony, challenging the
Department’s allowance of exceptions for three devel opnent

projects, we note that the Departnent’s representative enphasized
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t hat he had becone Chi ef of the Devel opnent Revi ew Section in 1990,
and had reviewed all concept plans since that tine, including
“several dozen” COS devel opnents. This is evidence of a consi stent
application of the criteria for COS devel opnent. Further, the
Depart nent had di scussed its viewas to the nature of the “directly
accessible” requirenent with the County Council when that body
amended the direct access requirenments for continuing care and
el der care institutions.

Even if we were to concur with the circuit court’s view that
the application of this policy was i nconsistent in the Departnent’s
approval of the Spenceola, Deer Spring, and Wodl and projects, we
woul d not accept the view, proffered by Bel Air Realty and adopted
by the circuit court, that this inconsistency detracts from the
validity of the adm nistrative construction of the Zoning Code. In
the final analysis, however, we find McCl une’s expl anations of the
approval processes for these devel opnents to be persuasive, and not
out of line with the Departnent’s overall view that “directly
accessi bl e’ neans what has been proffered by the adm nistrators in
this case.

We are al so in agreenment with the prudential concerns that the
Departnment seeks to avoid the pitfalls that are caused by poor
pl anning, in this case a “stacking” of devel opnents, and agree with
a noted commentator that “[t] he power to regul ate the subdivision

of | and has been enpl oyed, in conjunction with zoning authority, to
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control the pace and sequence of development.” 4 Kenneth H. Young,
Anderson’s American Law of Zoning 8 25.03, at 288 (4th ed. 1997)
(enmphasi s supplied).

W are convinced that M. MCune's testinony articulates a
“consi stent and | ong-standi ng construction” of the Zoning Code by
t he Departnent of Planning and Zoni ng, such that the circuit court
erred by hol ding that the Board s acceptance of this interpretation
of Section 267-46B(4)(b) is not entitled to deference.

W also note that the Departnent’s view concerning direct
access and abutting property has not devel oped in a vacuum It has
been recognized, for exanple, that the |andowner of property
| ocat ed adj acent to a roadway or hi ghway enjoys a common | aw ri ght
of access. See City of Wichita v. McDonald’s Corp., 266 Kan. 708,
718, 971 P.2d 1189, 1197 (1999); Davidson v. Kitsap County, 86 Wh.
App. 673, 684-85, 937 P.2d 1309 (1997). |In D’Arago v. State Roads
Commission, 228 Ml. 490, 180 A. 2d 488 (1962), Chief Judge Brune
wote for the Court of Appeals:

Al t hough the origin of the right of access to
public streets inhering in abutting property
owners is said to be obscure (see Bacich v.
Board of Control, 23 Cal. 2d 343, 350, 144 P.
2d 818), it is a well established right in the
nature of an easement appurtenant to the
abutting land on an existing highway, and a
condemmee is entitled to conpensation for the
t aki ng t hereof.
Id. at 494, 180 A 2d at 490 (citations omtted). See Hillyard v.

Chevy Chase Village, 215 M. 243, 247, 137 A.2d 555, 557 (1958).
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See generally Langley Shopping Center, Inc. v. State Roads
Commission, 213 Md. 230, 235, 131 A 2d 690, 693 (1957); walters v.
Baltimore & Ohio R.R., 120 MI. 664, 656-57, 88 A 47, 52 (1913);
Wl liamB. Stoebuck, The Property Right of Access versus the Power
of Eminent Domain, 47 Tex. L.Rev. 733, 733-38 (1969). Cf. Goldstein
v. City of Baltimore, 273 M. 85, 88-89, 327 A 2d 770, 772-73
(1974) (absent statutory relief, conpensation |lies for destruction
of access but not limtation thereof).

Further, the phrase “access nanagenent” appears to be a term
of art in the area of zoning and planning. According to Ronald K
G guere, Chairman of the Commttee on Access Managenent, Federa
H ghway Admi nistration:

The Committee on Access Managenent vVviews
access managenent as the control of access
along surface (nonfreeway) streets—primarily
arterials and nmajor collectors. The concept
concentrates on restricting the nunber of
direct accesses to mmjor surface streets,
provi di ng reasonabl e i ndirect access,
effectively designing driveways, and enforcing
safe and efficient spacing and |ocation of
dri veways. A variety of techniques are
avai |l abl e for achieving access control. They
i ncl ude geonetric design considerations, such
as nedians and channelized islands that
prohi bi t certain turni ng novenment s;
consol idation actions, such as joint use of
dri veways and service roads; and others, such
as renoval and relocation of existing access
and the introduction of auxiliary |anes for
left and right turns. If these types of
i nprovenents are i npl enmented correctly, we can
expect significant dividends in ternms of
snoot her vehicle flow, reduced delay, and
fewer crashes.
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Ronal d K. G guere, Access Managenent, Transportati on Research Board
(2000) (enphasis supplied).!* See generally, Ross D. Netherton
ConTROL OF HiGHway Access 152-201, 341-380 (1963); Access Management
Slows Incidence of Traffic Accidents, PuBLIc WORks, Feb. 1995, at 39.
To be sure, notw thstanding authority which describes the
rel ati onshi p between | and and adj acent roadways as “direct,” we are
aware that the terns “direct” and “accessibility” may al so connote
nore general usage, and are not limted to situations where
property bounds or abuts a roadway. See, e.g., Chicago and
Northwestern Transportation Company, 1989 | CC LEXIS 180 *2 (1989)
(proposed final |ink in highway project intended to provide centra
Waterl oo, lowa, with “direct access” to Interstate 380 and entire
hi ghway networKk); Appeals of Time Contractors, J. V., 1987 DOI BCA
LEXIS 64 *8 (1987) (proposal to extend Dulles access road to
connect to Interstate Route 66 and then provide “direct access” to
Washi ngton, D.C.). See also Environnmental |npact Statenent: Shasta
and Trinity Counties, 67 Fed. Reg. 44922 (July 5, 2002) (“project
portion of highway . . . represents only obstacle preventing
interstate trucks . . . fromutilizing this direct access to the
coast”); Environnmental |npact Statenent: King County, Washi ngton,

57 Fed. Reg. 44225 (Sept. 24, 1992) (interchange and expressway,

YHt t p: // ww. nat i onal academi es. org/trb/ publications/mllenni
um 00000. pdf .
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providing “direct access” to and from south on Interstate 5);
Envi ronnental |npact Statenent: Cty of Lancaster, etc., 49 Fed.
Reg. 7021 (Feb. 24, 1984) (proposed hi ghway woul d provide “direct
access” to downtown, avoiding local traffic).

Al'l things considered, however, we hold that the phrase
“directly accessible” in Section 267-46B(4)(b) unamnbiguously
requires that the property at issue be proximate, imediate, front
on, or abut a qualifying arterial or collector road.

We recognize that agencies need freedom to avoid perverse
consequences from statutory prescriptions and should be granted
meani ngful leeway to interpret statutes in Jlight of their
under | yi ng purposes. W conclude in the alternative, that, even if
this legislative term nol ogy were anbi guous, its interpretation by
the agencies charged with the adm nistration of the Harford County
Zoni ng Code i s reasonabl e, does not conflict with the terns of the
Code, and is entitled to deference.

In the final analysis, we find that Bel Air’s project is not
“directly accessible” fromBusiness Route 1 as a matter of law. W

therefore reverse the judgnent of the circuit court.?®®

>\W¢ have reviewed the cases that were cited by the circuit
court in support of its position that direct access does not
require that the property at issue front on, or adjoin or abut a
qualifying road. See Maryland-National Capital Park and Planning
Comm’n v. Washington Business Park Assoc., 294 M. 302, 449 A 2d
414 (1982); Pistorio v. Zoning Board of Howard County, 268 Ml. 558,
302 A 2d 614 (1973); County Council for Prince George’s County v.
PEPCO, 263 Md. 159, 282 A 2d 113 (1971); Rohde v. County Bd. of
(conti nued. . .)
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JUDGMENT REVERSED ;
COSTS TO BE PAID BY APPELLEE.

15, .. continued)
Appeals for Balt. County, 234 M. 259, 199 A 2d 216 (1964); Mayor

and City Council of Baltimore v. Bruce, 46 M. App. 704, 420 A 2d

1272 (1980). We do not find themto be persuasive authority on the
i ssue raised here.
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