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WRONGFUL DI SCHARGE -

Term nation of enmployment for exercising a general right
to consult counsel with or without the intention of

expl oring a possible lawsuit against the enployer that is
not dependent upon the nature of the enployer’s conduct
or the nature of the potential claimadoes not violate
public policy.
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The question presented by this appeal is whether an
enpl oyee who al |l eged that she was term nated from enpl oynent
for seeking to consult with an attorney before signing a
written warning of inadequate job performance stated a cause
of action for wongful discharge. W hold that such
al l egations, without nore, did not state a cause of action for
wr ongf ul di schar ge.

Deborah Porterfield, appellant, was enployed as an
adm ni strative assistant by Hone |Instead, a business which
provi des in-hone care to senior citizens. Hone |Instead was
operated by Mascari, Inc. and Mascari |1, Inc., appellees.!?
Patricia Mascari, another appellee, was co-owner of the two
cor porations and manager of Hone Instead. Julie Elseroad was
enpl oyed by Hone Instead as a supervisory enpl oyee.
Appel l ant’ s enpl oynment was term nated, and as a result, she
filed a conplaint, |later anmended, in the Circuit Court for
Mont gonery County agai nst appellees. Appellees filed a notion
to dism ss the amended conplaint, and after it was granted,
appel l ant noted an appeal to this Court. Appellant contends

that the court erred in dism ssing the wongful discharge

! Home Instead is a registered trade nane held by Mascari
1, Inc.
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count contained in the anended conpl aint.?

Because we are reviewing the granting of a notion to
dism ss, we shall summarize the pertinent allegations
contained in appellant’s anmended conplaint. On Decenber 1,
1997, appellant was hired by Thomas Mascari, the founder of
Home Instead. |In Septenber 1998, Patricia Mascari began
wor ki ng for Honme |Instead. Thomas Mascari di ed on January 29,
1999. Subsequently, Patricia Mascari nmanaged the busi ness.

In March 1999, Patricia Mascari hired Julie El seroad.

On April 28, 1999, appellant was given a review of her
j ob performance. The average rating was slightly bel ow “above
average.” On August 30, 1999, Patricia Mascari issued a
written “Enployee Warning Report” to appellant. The report
stated that appellant would be discharged if Patricia Mascari
and Julie Elseroad did not see “marked inprovenment [in
plaintiff’s job performance] at the end of the next four
weeks.” The report included the follow ng statenments that

were “knowi ngly and materially false”: (1) in a neeting on

2The amended conpl ai nt al so contai ned counts all eging
def amation and tortious interference with economc interests.
Appel lant is not pursuing these clains on appeal. Julie
El seroad was not named as a defendant in the w ongful
di scharge count, and consequently, she is not a party to this
appeal .
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August 4, 1999, appellant refused the assistance of Patricia
Mascari and Julie Elseroad and “initially quit,” (2) on
August 4, 1999, Patricia Mascari and Julie El seroad spoke to
appel I ant about not being efficient or productive in nost
aspects of her job, (3) appellant was not adhering to her

wor kpl an, and (4) appellant had received a previous warning on
June 23, 1999.

Patricia Mascari demanded that appellant sign the warning
report, but appellant declined to do so. Appellant took the
docurment home and reviewed it. On August 31, 1999, a
schedul ed day off for appellant, she tel ephoned her
supervisor, Julie Elseroad and, with respect to the warning
report, stated: “due to the seriousness of the |ibel contained
in the docunment, | have been advised to seek counsel before
formally responding.” Later on that same date, Patricia
Mascari tel ephoned appellant and stated: “Julie gave nme your
message. | think it is time we part conpany. It will not be
necessary [for you] to return to the office.”

Wth respect to the wongful discharge count, appell ant
al |l eged that the public policy of Maryland “has mandated t hat
all persons be afforded a reasonabl e opportunity to consult a
| awyer of their choice concerning matters of inportance in

their lives, including their enploynment.” According to
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appellant, Patricia Mascari discharged appell ant because she
knew the reprimand was fal se and feared that appellant would
retain a |l awyer and sue her for defamation, or in the
alternative, Patricia Mascari did not want to have an enpl oyee
who had consulted an attorney concerning a work rel ated

di spute.



St andard of Review
Maryl and Rul e 2-322(b)(2)(2000) provides that a defendant
may seek dismi ssal of a case through a prelininary notion when
the conplaint fails “to state a claimupon which relief can be
granted.” In such a notion, a defendant is asserting that
despite the truth of the allegations, the plaintiff is barred

fromrecovery as a matter of law. Lubore v. RPM Assocs., 109

Md. App. 312, 322 (1996). A court mnust assune the truth of
all well pleaded facts and all inferences reasonably drawn

t herefrom Sharrow v. State Farm Mut. Auto Ins. Co., 306 M.

754, 768 (1986): Rossaki v. NUS Corp., 116 Ml. App. 11, 18

(1997). Simlarly, on appeal, this Court nust “‘consider
wel | - pl eaded facts and allegations in the |ight npost favorable

to the appellant.’”” Century Nat’l Bank v. Mkkar, 132 M.

App. 84, 89 (2000) (quoting Parker v. Kowal sky, 124 M. App.

447, 458 (1999)). “The grant of a notion to dism ss is proper
if the conplaint does not disclose, on its face, a legally

suf ficient cause of action.” Hrehorovich v. Harbor Hosp.

Cr., Inc., 93 Md. App. 772, 785 (1992). See Rossaki, 116 M.
App. at 18; Lubore, 109 MJ. App. at 322. Upon the trial
court’s grant of a notion to dism ss, we nust deterni ne

whet her the decision was legally correct. Rossaki, 116 M.

App. at 18.



Di scussi on
Appel I ant acknow edges that a cause of action for
wrongful discharge of an at will enployee does not |ie unless
the “notivation for the discharge contravenes sone cl ear

mandat e of public policy.” Adler v. Anerican Standard Corp.

291 Md. 31, 47 (1981). Appellant argues there is a strong
public policy in Maryland in favor of access to counsel, in

civil as well as crim nal cases. See Zetty v. Piatt, 365 M.

141 (2001) (upholding the right to counsel at a civil contenpt

proceeding); Rutherford v. Rutherford, 296 Md. 347 (1983);
Maryl and Legal Services Corporation Act, Ml. Code (1982), Art.
10 88 45A-450 (setting forth a systemto facilitate equal
opportunity and access to counsel).® An alleged violation of
that policy, according to appellant, states a cause of action
for wongful discharge. Appellant relies primarily on cases

fromother jurisdictions, specifically, Thonmpto v. Coborn’s

Inc., 871 F. Supp. 1097 (N.D. lowa 1994); Chapman v. Adia

Services, Inc., 688 N E.2d 604 (Chio App. 1997); and Sinpnell

v. Anderson Concrete Co., 650 N. E.2d 488 (Ohio App. 1994).

Not surprisingly, appellees disagree, relying on several

Maryl and cases, including Watson v. Peoples Security Life

3Appel I ant’ s al |l eged mandate of public policy is broader
t han the constitutional right to counsel.
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| nsurance Conpany, 322 M. 467 (1991). |In addition, appellees
request that we dism ss appellant’s appeal for failure to
conply with Rule 2-501(d)(1), in that appellant did not serve
on appellees a statement of those parts of the record that
appel l ant proposed to include in the record extract.

Appel l ees included a pleading in an appendix to its brief that
was not included in the record extract.

Wth respect to appell ees’ second point, we exercise our
di scretion and decline to disnm ss the appeal for violation of
Rul e 2-501. Thus, we turn our attention to the substantive
i ssue.

For the tort of wrongful discharge, the public policy in
guestion must be a preexisting, unanbi guous, and
particul ari zed pronouncenent, by constitution, enactnment, or
prior judicial decision, directing, prohibiting, or protecting
t he conduct in question so as to make the public policy on the
rel evant topic not a matter of conjecture or interpretation.

Sears, Roebuck & Co. v. Wholey, 139 Md. App. 642, 779 A 2d

408, 419 (2001). A conplaint nust plead with particularity
the source of the public policy and the all eged violation.

WAt son v. Peoples Sec. Life Ins. Co., 322 MI. 467, 477 (1991);

Lee v. Denro, Inc., 91 Md. App. 822, 831-32 (1992). The court

determ nes as a matter of |aw whether the rel evant public

-7-



policy considerations constitute a clear mandate. Watson, 322

Ml. at 478; Kessler v. Equity Mgnt., Inc., 82 M. App. 577,
584 (1990). “*Recognition of an otherw se undecl ared public
policy as a basis for a judicial decision involves the
application of a very nebul ous concept to the facts of the
case,’ a practice which should be enployed sparingly, if at

al | . Lee, 91 Md. App. at 830 (quoting Alder v. Anerican

Standard Corp., 291 Md. 31, 45 (1981)). The tort of wongfu

di scharge is aimed at particularly reprehensi bl e conduct,

Ewi ng v. Koppers Co., 312 Md. 45, 49 (1988), and is designed
to provide a renedy for such conduct when no other renedy is
avai l able. Thus, if the relevant public policy is contained

in a statute and the statute provides a renmedy, the tort of

wrongful discharge is not avail able. See Insignia Residential

Corp. v. Ashton, 359 Md. 560, 562 (2000); Mller v. Fairchild

| ndus., Inc., 97 Md. App. 324, 338-39 (1993) (discussing

Makovi v. Sherwin-Wlliams Co., 316 Md. 603 (1989) and

Chappell v. Southern Maryland Hosp.. Inc., 320 Md. 483

(1990)).

We have held that term nating an enpl oyee from enpl oynent
for exercising a general right of free speech did not give
rise to liability for wongful discharge. Mller, 97 M. App.

at 337 (term nation of enploynent was allegedly in retaliation
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for exercising right of free speech when enpl oyee cooperat ed
with environnmental authorities investigating enployer). A
right to speak does not necessarily equate with a right to be

enployed. 1d. In Bleich v. Florence Crittenton Services of

Baltinore, Inc., 98 Md. App. 123 (1993), we confirnmed that the

tort of wongful discharge did not |ie when enpl oynment was
term nated for exercising a general right of free speech.
Bleich, 98 Md. App. at 135. By contrast, however, we held
that the tort did |lie based on a violation of a statute
requiring the reporting of child abuse or neglect. 1d. at
137-40 (relying on Maryl and Code (1984, 1991 Repl. Vol.), 88§

5-502, 5-702 and 5-704 of the Famly Law Article). See Ball v.

United Parcel Service, Inc., 325 Md. 652 (1992) (in the

absence of a statutory violation, no cause of action for
wrongf ul di scharge when enpl oyee was term nated for refusing
to comply with an enployer’s directive that she donate a part
of her wages to the United Way Fund). We conclude fromthe
above that, while there may be a general right to engage in
certain activity, even if the activity is favored by public
policy, it does not necessarily follow that the right to
pursue the activity equates with the right to remain enpl oyed
and converts a non actionable term nation of enploynment to an

actionabl e one. The nature of the conduct in question is
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rel evant, and the violation of public policy nust be
unambi guous and particul ari zed.

Wat son is close to being on point with respect to the
i ssue before us. In that case, the enployee alleged that she
was term nated from enpl oynent because, prior thereto, she
filed a suit against her enployer based on acts commtted by a
co- enployee. The enployee sued for assault and battery,
intentional infliction of enotional distress, negligent hiring
and supervision of the co-enpl oyee, and abusive di scharge.
Wat son, 322 Md. at 472-73 (asserting, in part, the right to
sue as a mandate of public policy). The Court of Appeals
stated that, absent a statute expressing a clear mandate of
public policy,# there is ordinarily no violation of public
policy when an enpl oyer discharges an at will enployee in
retaliation for the enpl oyee having sued the enployer.
WAt son, 322 Md. at 478.

Wth respect to the case before us, the violation of the
general right to consult counsel is not enough. The conduct
of the enployer and the nature of the potential claim if any,

are relevant. The conplaint indicates that, if there was a

“Cf. Ewing v. Koppers Co., 312 Md. 45 (1988) (where
term nating an enployee in retaliation for filing a worker’s
conpensation claimis prohibited by statute, a suit for
wrongful discharge will lie when an enployee is discharged
solely for that reason).
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potential claim it was one of defamation, presumably based on
the contents of the witten warning summari zed above. There
is nothing to take this case out of the general rule expressed
in Watson — not even the type of conduct discussed in the

WAt son dissent, i.e., conduct that would constitute an intense
personal affront to an enpl oyee.

The cases relied upon by appellant from ot her
jurisdictions involved causes of action different fromthe
potential defamation claiminvolved in this case. To the
extent, however, that these cases stand for the proposition
that term nation of enploynent for exercising a general right
to consult counsel with or without the intention of exploring
a possible lawsuit against the enployer that is not dependent
upon the nature of the enployer’s conduct or the nature of the
potential claim they are not consistent with the | aw of

Mar yl and.

JUDGMVENT AFFI RVED; COSTS
TO BE PAI D BY APPELLANT.
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