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After nore than seven years, two anended conplaints, two tri al
court decisions on first a notion to dismss and then a notion for
sumary judgnent, one prior appeal to this Court, one request for
and denial of certiorari to the Court of Appeals, and countless
ot her pl eadi ngs, hearings, depositions, and proffers of evidence,
all of which are packed into a Joint Record Extract of sone 2,100

pages, this litigation, |ike D ckens's Jarndyce v. Jarndyce,

continues to plod relentlessly on. It is perhaps a forlorn hope to
beli eve that we can achieve a final resolution herein, but we shal
at |east aspire to that end.

The subject matter of the appeal is an alleged violation by
t he appell ees of the Maryland Antitrust Act, nore particularly, a
violation of Maryland Code, Conmercial Law Article, Sect. 11-
204(a) (1) and (2). The appellant, Herbert H Mrtello, is
appealing a grant of sunmary judgnent against himand in favor of
the appellees, 1) Blue Cross and Blue Shield of Maryland, Inc.
("Blue Cross”) and 2) the Electronic Data Systens Corporation
("EDS"), by Judge John F. Fader, Il in the Grcuit Court for
Bal ti nore County.

Foll ow ng an earlier dism ssal of this case by Judge Fader on
Cctober 30, 1996, the appellant filed a notice of appeal on
Novenber 4, 1996. The appeal was argued before a panel of this
Court on June 6, 1997. On Septenber 23, 1997, we filed an
unreported but definitive 73-page per curiamopinion, affirmng in

part and reversing in part with alimted remand. Martello v. Blue




2
Cross, (No. 1837, Septenber Term 1996) ("Martello 1"). Mich of

the ground that we are now being asked to retraverse has been

al ready thoroughly pl owed.

Who Are The Parties
And What Do They Do?

As to who the three parties to this litigation are and as to
the roles they play in the health care insurance field, we cannot
i nprove on the incisive descriptions provided by Martello I. First
as to the appellant Herbert Martello hinmself and his business:

Martell o, a sol e proprietor, oper at es a

cl earinghouse in Maryland that furnishes electronic

connectivity services to health care providers. These

services include processing and el ectronic transm ssion

of health care providers' bills for nedical services

rendered, for which paynment is due from responsible

health care insurers. Odinarily, both physicians and
insurers pay a fee to the clearinghouses for these
servi ces.

Martello I, p. 3 of slip opinion.

To try to make our opinion nore intelligible, a word is in
order about the termof art "electronic connectivity.” It is not
part of even the average |awer's everyday vocabulary. A brief
time-out is, therefore, in order before rushing forward wth
further discussion.

After health care providers (essentially doctors) provide
medi cal services (essentially diagnosis and treatnent) to patients,
they in many, if not nost, instances submt on behalf of the

patients applications to health care insurers to reinburse the

health care providers for all or part of the nedical service that
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has been rendered. |Involved is a massive and potentially chaotic
comuni cations problem To facilitate that fl ood of comrunication
between the health care insurers and the health care providers,
clearing houses have evolved to collect the applications for
paynment at one end of the Iine, to organize themand see that they
are in proper form and then to transmt them for payment to the
insurers at the other end of the line. In the trade, that
collection and transm ssion function is called "connectivity."

As the health care insurance business devel oped, clains for
rei mbursenent by the providers (e.g., the doctors) were originally
subnmitted entirely on paper. |In the 1980's, however, a transition
occurred from the submission of clainms on paper to the nore
ef ficient subm ssion of such clains electronically. Hence, we have
the termof art now in vogue of "electronic connectivity."

Both the appellant, Martell o, and one of the appellees, EDS
are in the electronic connectivity business. They are, indeed,
commerci al conpetitors, and it is that circunstance which has given
rise to this litigation

Bl ue Cross, by contrast, is essentially a health care insurer.
Martello | also described it and its basic functions:

BCBS [ Bl ue Cross-Bl ue Shield], a non-profit Maryl and
corporation, is engaged in the business of health care

fi nanci ng. According to Martello, BCBS is Maryland's

| argest health care insurer, controlling approxi mtely

35% of the State's commrercial health insurance narket.

BCBS is the State's sole Mdicare Part A (hospita
clainms) contractor and, until January 1, 1995, it was the
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State's sole Medicare Part B (physician's clains)
contractor.

In addition to providing health insurance, BCBS
serves in Maryland as the third party adm nistrator for
many sel f-funded heal th i nsurance plans. The third party
adm ni strator market invol ves managenent of heal th pl ans
for self-insured entities. According to appellant, BCBS
is Miryland's largest third party admnistrator.
Al t hough neither Martel |l o nor EDS conpetes in that market
in Mryland, EDS allegedly provides third party
adm ni strator services in other states, and has the
capability of entering the Maryland third party
adm ni strator market.

Martello I, pp. 3-4 of slip opinion.
EDS, |ike Martello, is a clearinghouse in the electronic

connectivity business. Martello | described it:

EDS, a Texas corporation, conpetes in Maryland with
Martello in the electronic connectivity narket.
According to appellant, EDS is the "largest and nost
dom nant" provi der of el ectronic connectivity services in
this State.

Martello I, p. 4 of slip opinion.

Martello's Complaint
In a nutshell, Martell o wanted at | east a respectabl e chunk of
Blue Cross's electronic connectivity business and was aggrieved
when in 1993 it all went to EDS. The nub of his conplaint is that
EDS has managed to corner the market of applications for
rei mbursenent flowing upward from nultitudinous health care

providers to Blue Cross as the health care insurer. Martello |

expl ai ned how EDS came to occupy that position

Until 1993, BCBS provided electronic connectivity
services to itself, other health insurers, and health
care providers in Maryl and t hrough its wholly owned, for-
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profit subsi di ary, Li feCard I nt ernati onal I nc.

("LifeCard"). BCBS paid LifeCard 18¢ per electronic

claim and Li feCard secured addi ti onal revenue fromot her

health care providers using its services; the other

providers usually paid between 30¢ and 55¢ per claim

BCBS wi t hdrew fromthe el ectronic connectivity market in

1993 when it sold LifeCard to EDS; at that tinme, EDS

renaned the <clearing house the Maryland Health

I nformati on Network ("MH N'). According to Martell o,

LifeCard had controlled at |east 90% of the electronic

connectivity market and IMH N assuned that position in

February 1993.
Martello I, pp. 4-5 of slip opinion.

Martell o originally brought suit against both Blue Cross and
EDS on Septenber 29, 1994 in a three-count conplaint, alleging 1)
restraint of trade in violation of Sect. 11-204(a)(1l) of the
Maryl and Antitrust Act, 2) both attenpt and conspiracy to
nonopol i ze in violation of Sect. 11-204(a)(2) of the act, and 3)
tortious interference with a business rel ationship, in violation of
the Maryl and common law. It |ater anended its conplaint to include
a charge of 4) illegal horizontal market allocation. On Cctober
28, 1996, Judge Fader granted the notion of Blue Cross and EDS to

dism ss the conplaint and Martello filed his first appeal to this

Court.
The Holdings of Martello |
In Martello I, we affirnmed Judge Fader's dism ssal of the
count charging an illegal horizontal market allocation. Wth

respect to Count Two, alleging an unreasonable restraint of trade,
we reversed the dism ssal of that count and remanded for further

pr oceedi ngs.
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W reiterate that, for purposes of a notion to
dismss, we nust assume the truth of Martello's
al | egati ons. W are satisfied that appel | ant
sufficiently pleaded a claim for restraint of trade,
because he alleged, inter alia, that appellees acted in
concert in formng an agreenent to elimnate conpetition
in the electronic clainse market in which Mrtello
conpetes. Wiether Martello will prove what he alleges is
al t oget her anot her question, for another day.

Martello I, p. 60 of slip opinion.
Wth respect to the third count that had charged Bl ue Cross
and EDS with 1) nonopoly, 2) attenpted nonopoly, and 3) conspiracy

to nonopolize, Martello | affirmed the dism ssal with respect to

both 1) nonopoly and 2) attenpted nonopoly but vacated the
dism ssal as to conspiracy to nonopolize on the rationale that
Martell o m ght be able to prove sonet hing other than a "conspiracy
to engage in a predatory pricing schene."

Appel l ant also lodged a claim for conspiracy to

nonopol i ze agai nst BCBS and EDS. Hi s contentions in this
regard are not limted solely to a conspiracy to engage

in a predatory pricing schene. In reviewing the court's
decision to grant a notion to dismss, we are not
concerned with whether the conspiracy is likely to

succeed in enabling EDS to achieve a nonopoly in the

el ectroni c connectivity market. W focus on all egations

of a "conscious conmtnent to a conmon schene designed to

achi eve an unl awful objective."
Martello I, pp. 78-79 of slip opinion.

W also vacated the dism ssal of Count Four, alleging a
Mal i cious Interference with Business Relations in Violation of the
Common Law of Maryland, solely on the ground that its resolution

was contingent on the resolution of other counts charging, in

vari ous ways, the unlawful restraint of trade.
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[ T]he parties seemto agree that the viability of count
four depends upon the resolution of the appeal wth
respect to counts one, two, and three.

[Clonpetition may constitute inproper interference
with a prospective contractual relationship, if the
conpetitive action is undertaken, inter alia, to further
an unlawful restraint of trade. Rouse, 302 MI. at 73.
Mor eover, conduct that violates the Act may, at the sane

time, "constitute the Maryland common law tort of
malicious interference with the plaintiffs' business.”
Id. at 74.

Martello |, pp. 63-64 of slip opinion.
Proceedings on Remand

Followi ng the remand in the wake of Martello I, the appellant
filed his Second Anmended Conpl aint on June 25, 1998. (Cbstinately,
Count One of that Second Anended Conpl ai nt recharged precisely the
same Restraint of Trade by Horizontal Mrket Allocation in
Violation of Maryland Antitrust Act, Commrercial Law Article, Sect.
11-204(a)(1), that had earlier been dism ssed by Judge Fader in
1996, and which dism ssal had been expressly affirnmed by us in
Martello |.

I n any event, on March 28, 2001, Judge Fader granted sumrary
judgnment in favor of Blue Cross and EDS on all counts and this
appeal by Martello has tinely foll owed.

Approaching the Present Contentions
It would normally be appropriate at this point in the opinion

tolist the appellant’'s present five contentions. W deliberately
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refrain fromdoing so. Sone of Martello's argunents are so high
octane in outrage and so free-wheeling as they careen from one
doctrinal lane into another as to nake it al nost inpossible to get
a firmgrip on them They badly need tamng. W seem to have
before us a largely undifferentiated sense of grievance searching
for a supportive |egal theory.

To help clear our field of vision, we find it convenient to
di spose of, prelimnarily, several of Martell o' s nore peripheral
contenti ons. This wll at least elimnate some of the clutter
before we undertake to zero in on the core contentions that allege

violations of the Maryland Antitrust Act.

Horizontal Allocation of the Market
And the Law of the Case

The fifth and final of the appellant's contentions is that
"this Court erred in Martello | when it denied Martell o standing in
t he per se product market allocation count." W are being asked to

revisit an issue we thought we had resolved in Mrtello 1.

Mercifully, it is not necessary for us to do so.
Quite aside from showi ng incredible hubris, this remarkabl e
contention ignores the law of the case doctrine. As stated in

Fidelity-Baltinore Nat'l Bank & Trust Co. v. John Hancock Mut. Life

Ins. Co., 217 M. 367, 372, 142 A . 2d 796 (1958): "Once this Court
has rul ed upon a question properly presented on an appeal, or, if
the ruling be contrary to a question that could have been raised

and argued in that appeal on the then state of the record, as
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af oresaid, such a ruling beconmes the 'law of the case,’ and is
binding on the litigants and courts alike, unless changed or

nodi fied after reargunent, and neither the questions decided nor

the ones that could have been rai sed and decided are available to

be raised in a subsequent appeal." (Enmphasi s supplied). That

doctrine applies, of course, whether the | aw of the case has been
announced by the Court of Appeals or by this Court. Kline v.
Kline, 93 M. App. 696, 700, 614 A 2d 984 (1992); Roane V.
Washi ngt on County Hospital, 137 Ml. App. 582, 587-88, 769 A 2d 263

(2001).
Al t hough the court that originally announces what then becones

the law of the case nmay no doubt, sua sponte, later rethink its

earlier position, the appellant is not legally entitled to such a

reconsi derati on. The correctness of what we said in Martello |,

noreover, is not the issue before us. The appeal, by its very
nature, alleges that it was Judge Fader who was in error in not

reconsidering the position taken on this issue by Mrtello 1I.

That, of course, was not his prerogative. Conmmendably, he foll owed
the dictates of Martello I and that cannot be error on the part of
the trial judge.

Quite aside fromthe preclusive effect of the | aw of the case
doctrine, we reaffirm even if redundantly, that what we earlier

said in Martello | is still emnently correct.

It is evident, however, that Murtello does not
conplain about a horizontal allocation of territoria
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mar ket s. Rat her, he asserts that the parties have
al | ocated product markets, by which they agreed to give
the electronic clains market to EDS and the third party
adm ni stration market to BCBS. MNone of the cases cited
by appel | ant concerns horizontal allocation of products.
Assum ng that a cl ai mof horizontal market allocation nay
be based on the division of products, and not nerely
territories, we nonetheless agree with the trial court
that Martello's allocation claimfalls short of the mark.

Martello I, pp. 25-26 of slip opinion (enphasis supplied).
Martello | held further that the appellant, as a non-consuner,
had no standing to raise the claim

We are equally convinced that Martello has not stated a
cl ai m based on horizontal market allocation, because he
has failed to set forth a factual basis to support a
claimof antitrust injury. To be sure, the division of
product markets between BCBS and EDS necessarily reduced
the nunber of Martello's conpetitors in the electronic
connectivity market; absent the Agreenent, Martell o woul d
have faced conpetition fromboth EDS and BCBS. But it is
unlikely that Martell o suffered an antitrust injury based
on conduct that may have reduced the nunber of his
conpetitors. Mbreover, because he is not a consuner in
the electronic connectivity narket, he also is not
infjured by any increase in prices stenming from the
elimnation of BCBS as a conpetitor. On the contrary, he
woul d benefit froman increase in prices flowing froma
reduction in conpetition. Nor does he conpete in the
third party admnistrator market allegedly allocated to
BCBS.

Martello I, pp. 36-37 of slip opinion (enphasis supplied). See

also Quality Discount Tires v. Firestone Tire & Rubber Co., 282 M.

7, 23, 382 A . 2d 867 (1978); Matsushita Electronic Industrial Co. v.

Zenith Radio Corp., 475 U S. 574, 582-83, 106 S. Ct. 1348, 89 L.

Ed. 2d 538 (1986). W hereby reaffirmour bottomline conclusion

on this issue at page 40 of the slip opinion.
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Because Martell o was not harned by the hori zontal narket
di vi si on, the trial court properly disnmissed the
restraint of trade claimin count one.

(Enmphasi s supplied).

A Contingent Claim:
Tortious Interference With a Business Relationship

Martello's fourth and penultinmate contention can also be
readi ly di sposed of. Both in his pre-Martello | original conplaint
and his post-Martello | Second Arended Conpl aint, Martell o clained
that Blue Cross and EDS had naliciously interfered with his
busi ness relations in violation of the comon | aw of Maryland. In
dism ssing the entire conplaint in 1996, Judge Fader necessarily
di sm ssed this count. The propriety of that dism ssal was one of

the issues before us in Martello |.

We there cited Natural Design, Inc. v. Rouse, 302 Md. 47, 69,

485 A.2d 663 (1984), for the proposition that where the tort of
interference with a business relationship does not consist of
I nducing the breach of an existing contract by one of the
contracting parties to the detrinment of the other contracting
party, it requires that the tortfeasor "maliciously or wongfully
interfere with econom c rel ationships in the absence of a breach of

contract." \Wen the tort is of that latter type, Rouse, quoting

from Wllner v. Silverman, 109 M. 341, 355, 71 A 962 (1909),

explained that it consists of the follow ng el enents:

"*(1) intentional and wlful acts; (2) calculated to
cause danmge to the plaintiffs in their |awful business;
(3) done with the unlawful purpose to cause such danmage
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and | oss, without right or justifiable cause on the part
of the defendants (which constitutes malice); and (4)
actual damage and |l oss resulting.'"

302 Md. at 71.

The key el enent for our purposes in Martello | was the third,
"which constitutes malice." |In Rouse, Judge Eldridge pointed out
that "l egal malice neans 'a wongful act done intentionally w thout
just cause or excuse'" and that "an act has been deened malici ous
if it is unlawful.” 302 Mi. at 71.

The nere fact that Martello m ght have suffered from EDS s
aggressi ve business tactics would not be enough to constitute the
tort. As Judge Eldridge in Rouse further pointed out:

One recogni zed ground of "just cause" for damagi ng
another in his business is conpetition. As this Court
noted in Goldman v. Building Assn., supra, 150 M. at
684, 133 A. 843:

"*lron sharpeneth iron' is ancient wi sdom and the
law is in accord in favoring free conpetition, since
ordinarily it is essential to the general welfare of
society, notw thstanding conpetition is not altruistic
but is fundanentally the play of interest against
interest, and so involves the interference of the
successf ul conpetitor wth the interest of hi s
unsuccessful conpetitor in the matter of their comon
rivalry. Conpetitionis the state in which nen live and
is not atort, unless the nature of the nethod enpl oyed
is not justified by public policy, and so supplies the
condition to constitute a legal wong.""

302 Md. at 72-73.
The only unlawful act alleged by Martello to satisfy the
malice requirenent was his claim that Blue Cross and EDS had

engaged i n an unl awful conmbination to restrain trade. The Court of
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Appeal s i n Rouse had held that such an unl awful restraint of trade,
if established, would satisfy the nalice requirenent of the common

|aw tort.

We agree that the defendants' acts, if proven to be
part of a price-fixing conbination in violation of the
Maryland Antitrust Act, wuld also constitute the
Maryl and conmon law tort of malicious interference with
the plaintiffs' business. Under these circunstances, the
acts woul d be unlawful and thus inproper.

302 M. at 74.
Because we also held in Martello | that two counts charging a
restraint of trade were still viable, the commpn law tort which

coul d be predicated upon themwas ipso facto also still viable.

Because count four is based on the same conduct of
which Martello conplains in counts two and three,
Martello has alleged all the elenents as articulated in
Willner [v. Silverman,, 109 Ml. at 355]. As we have
determ ned that Martell o may go forward on count two, and
that dismssal wthout prejudice is appropriate wth
respect to certain clainms in count three, we shall also
reverse the dismssal of count four

Martello I, p. 64 of slip opinion.

It was clear that the viability of this fourth count was
contingent on the viability of the other counts clainmng the
unl awful restraint of trade. It had no other predicate on which to
st and.

[T]he parties seemto agree that the viability of count

four depends upon the resolution of the appeal wth

respect to counts one, two, and three.

Martello I, p. 63 of slip opinion.
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Because we have already held that the count charging a
hori zontal allocation of the market was properly dismssed and
because we are further holding, for reasons yet to be discussed,
that all other counts charging an unl awful restraint of trade were
i nadequate to withstand sunmary judgnent against them it follows
that the count charging the coomon lawtort of interference with a
busi ness rel ationship simlarly cannot wi t hstand an adverse sunmary
j udgnent .
The viability of that count was dependant on a contingency and
t he contingency never cane to pass. The count, therefore, was in
the | ast anal ysis supported by not hing.
The Remaining Contentions
The remaining three contentions engage the gears of the
Maryl and Antitrust Act. Those contentions are:
1. that the circuit court erred when it rejected
as a matter of law Martello's alternative and non-
traditional recoupnent theory;
2. that the circuit court erred when it rejected
as a matter of law Martello's claim of a conspiracy
bet ween Blue Cross and EDS to restrain trade because of
his failure to prove traditional recoupnent; and
3. that the circuit court erred when it
di sregarded this Court's holding in Martello I that

Martell o need not prove recoupnent in his conspiracy
cl ai m agai nst BCBS and EDS.

The Maryland Antitrust Act
In seeking to pinpoint sone unlawmful act on the part of Blue

Cross and EDS, Martell o has invoked two provisions of the Maryl and
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Antitrust Act. The Maryland Act is a product of ch. 357 of the
Acts of 1972. As its statenment of purpose nakes clear, it is
nodel ed on the federal Sherman Antitrust Act of July 2, 1890 (26
US Stat. 209, 15 U S.C. Sects. 1 through 7) and subsequent
amendnents to that act. Maryland Code Annotated, Conmercial Law
Article, Sect. 11-202(a) (1) and (2) nakes it very clear that for
our intrastate purposes we | ook to the federal interstate anal ogue
for gui dance.

(a) Purpose, interpretation, and construction.--(1)
The General Assenbly of Maryland declares that the
purpose of this subtitle is to conplenent the body of
federal law governing restraints of trade, unfair
conpetition, and unfair, deceptive and fraudul ent acts or
practices in order to protect the public and foster fair
and honest intrastate conpetition.

(2) It isthe intent of the General Assenbly that,
in construing this subtitle, the courts be guided by the
interpretation given by the federal courts to the various
federal statutes dealing with the same or simlar
matters, including [the Sherman Antitrust Act of 1890 and
subsequent anmendnents to that act.]

Martello relies on two provisions of the Maryland Antitrust

Act. The first is Sect. 11-204(a)(1), which provides:

(a) Prohibited conduct.--A person may not:

(1) By contract, combination, or conspiracy with one or
more other persons, unreasonably restrain trade or
commerce.

That provision is essentially the sane as Sect. 1 of the Shernman

Act. Cavalier Mobile Hones Inc. v. Liberty Honmes Inc., 53 Md. App.

379, 384-85, 454 A 2d 367 (1983); Geenbelt Honmes Inc. v. Nyman

Realty Inc., 48 MI. App. 42, 48, 426 A 2d 394 (1981).
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The second provision relied on is Sect. 11-204(a)(2), which

provi des:

(a) Prohibited conduct.--A person may not:

(2) Monopolize, attempt to monopolize, or combine or
conspire with one or more other persons to monopolize any
part of the trade or commerce within the State, for the
purpose of excluding competition or of controlling,
fixing, or maintaining prices in trade or commerce.

That provision is essentially the same as Sect. 2 of the Shernman

Act. Natural Design Inc. v. Rouse, 302 Md. 47, 53-60, 485 A 2d 663

(1984) .
The Acts Complained Of
Martell o's fundanental problemis that of nmking any of the
acts he conplains of fit into the nold of anything forbidden by the

Maryland Antitrust Act. In Martello I, slip opinion at p. 1, we

summari zed the factual substance of the conplaint.

In his suit, Martell o asserted that BCBS agreed to
pay EDS an inflated amount for each electronic claim
processed by EDS. Martello further alleged that BCBS' s
paynents constituted the quid pro quo for EDS' s agr eenent
not to conpete with BCBS. Mreover, he contended that
BCBS' s excessive paynents were used by EDS to finance a
predatory pricing schene by which EDS offered el ectronic
connectivity services to health care providers, wthout
charge, for clains transmtted to BCBS. In this so
call ed "zero-price canpaign", EDS el ectronically sent to
BCBS for paynment the bills generated by the health care
providers for services they rendered to BCBS' s insureds.

As we flesh out the conplaint in a bit nore detail, it
behooves us to renenber that the only market we are concerned with
for antitrust purposes is the electronic connectivity market. Bl ue

Cross is a health care insurer, a business for which Martell o does
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not conpete. Since 1993, Blue Cross has not been in the el ectronic
connectivity business. It is hard to see how any action of Bl ue
Cross, as a customer of the electronic connectivity providers, has
any pertinence to an alleged antitrust |law violation. Qur focus
nmust be on EDS and on the likely inpact that its actions wll have
1) first on EDS' s conpetitors in the el ectronic connectivity market
and 2) then on the custoners for el ectronic connectivity services.

Prior to 1993, Blue Cross handled its own connectivity
activities through its wholly owned subsidiary LifeCard
International, Inc., which received an average paynment of 16¢ per
claimfrom Blue Cross plus an unspecified sum per claimfromthe
various health care providers. 1n 1993 LifeCard was sold to EDS
As part of a ten year agreenent between Blue Cross and EDS, EDS
becanme the electronic connectivity provider for Blue Cross and
woul d be paid for that, and rel ated services, at a rate of 65¢ per
cl ai m

EDS al so agreed not to conpete with Blue Cross in Maryland in
the third party admnistrative market. Martell o's incendiary
all egation that Blue Cross's "inflated" paynents of 65¢ per claim
to EDS were actually a "bribe" for EDS not to conpete in that field
is the charge of a circunstance that is extraneous to our anal ysis.
| f EDS' s action does not, in and of itself, constitute an antitrust
aw violation, it matters not that Bl ue Cross, for whatever reason,

ai ded and abetted in an unoffending action.
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EDS al so agreed not to require any paynents from the health
care providers thensel ves. According to the evidence presented to
Judge Fader, this arrangenent was part of a trend going on
t hr oughout Maryl and and nati onwi de whereby the health care i nsurers
began picking up all of the costs for electronic connectivity
services. This transfer of costs was in part to encourage snaller
health care providers, hesitant to incur an additional expense
t hensel ves, to switch fromsubmtting clains on paper to submtting
them el ectronically. The new cost arrangenent is now essentially
universal in the electronic connectivity business.

The gi st of Martello's conplaint, as a factual matter, is that
Bl ue Cross, an el ectroni c connectivity custoner, was payi ng EDS far
nore per claimthan the service was worth and that EDS, in turn, no
|l onger charged the health care providers anything for the
el ectronic connectivity service. Martello's problemis howto nmake
an antitrust case out of that.

Whom Do Antitrust Laws Seek to Protect?

Because t he subject matter of this case is not daily grist for
the Maryl and appellate mlIl, it behooves us 1) carefully to get our
own bearings and 2) then to identify, as best we can, those
bearings for the benefit of the reader. Martello is alleging and
is attenpting to prove that Blue Cross and EDS viol ated Maryl and

antitrust |aw He relies on Sect. 11-204(a)(1) and (2) of the
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Comrercial Law Article, enacted by Sect. 3 of ch. 49 of the Acts of
1975.

Those two closely related subsections, but for substituting
intrastate commerce for interstate comerce, track al nost precisely
Sects. 1 and 2 of the federal Sherman Antitrust Act of July 2, 1890
(ch. 647), as anmended by the C ayton Act of October 15, 1914 (ch.
323) and t he Robi nson-Pat man Act of August 17, 1937 (ch. 690). On
a nunber of occasions the Suprene Court of the United States has
stated precisely what actions and consequences Sects. 1 and 2 of
the Sherman Act were designed to prevent and has laid out
enphatically the required el enents that nust be proved to establish
a violation of those antitrust |aw provisions.

As we look to the Suprenme Court cases for guidance, our
problemin attenpting to get a firmhandl e on Martell o' s remai ni ng
contentions is that they do not even seem to be in the right
church, let alone in the right pew At the nost basic |evel
Martello is aggrieved that he was wunable to conpete nore
effectively with EDS for Blue Cross's electronic connectivity
busi ness. He does not even nention conpeting wth EDS for
el ectroni c connectivity busi ness wi th nunerous customers ot her than
Bl ue Cross. Martell o conplains that EDS, allegedly aided and
abetted by Blue Cross, enjoyed unfair conpetitive advantages over

hi m Martell o's problem is that he cannot confect out of his



20

general sense of grievance anything that resenbles an antitrust
vi ol ati on.

It is clear that antitrust |aws are desi gned not to protect an
i ndi vidual conpetitor, such as Martello, but only to protect
conpetitionitself, so that a non-conpetitive nonopoly may not with
i mpunity raise prices to the ultinmate detrinment of the consum ng
mar ket. The general statenment of purpose of antitrust |egislation

was succinctly articul ated by Brooke G oup v. Brown and Wl i anson,

509 U. S 209, 224, 113 S. . 2578, 125 L. Ed. 2d 168 (1993).

That bel ow cost pricing nay i npose pai nful | osses on
its target is of no nonent to the antitrust laws if

conpetition is not injured: It is axiomatic that the
antitrust laws were passed for "the protection of
competition, not competitors." Brown Shoe Co. v. United

States, 370 US 294, 320 (1962).
(Enmphasi s supplied).

Carqill, Inc. v. Monfort of Colorado, 479 U. S. 104, 116, 107

S. C. 484, 93 L. Ed. 2d 427 (1986), enphasi zed that antitrust | aws
are not intended to protect individual conpetitors.

To hold that the antitrust | aws protect conpetitors from
the | oss of profits due to such price conpetition would,
in effect, render illegal any decision by a firmto cut
prices in order to increase nmarket share. The antitrust
| aws require no such perverse result, for "[i]t isin the
interest of conpetition to permt domnant firnms to
engage in vigorous conpetition, including price
conpetition.”

Brooke G oup v. Brown and WIllianson, 509 U. S. at 225, nuade it

clear that it is only the "dangerous probability"” of nonopoly that

the antitrust | aws guard agai nst.
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[1]t [is] not enough to inquire "whether the defendant
has engaged in "unfair' or 'predatory' tactics"; rather,
we insisted that the plaintiff prove "a dangerous
probability that [the defendant] would nonopolize a
particul ar market."

(Enmphasi s supplied).
The Suprenme Court went on, 509 U S. at 225, to stress that
antitrust law is not a shield against unfair conpetition.

"Even an act of pure nmalice by one business conpetitor
agai nst anot her does not, w thout nore, state a claim
under the federal antitrust laws; those laws do not
create a federal lawof unfair conpetition or "purport to
afford renedies for all torts conmtted by or against
persons engaged in interstate comerce."”

(Enmphasi s supplied).

Predatory Pricing, Monopolization,
And Recoupment

The evil that the antitrust |laws guard against is one that
energes in three successive stages. The first stage occurs in a
theretofore conpetitive nmarket when an avari ci ous conpetitor, with
deep financial resources, engages in predatory pricing, towt, it
sustains for sone extended period of time a calculated |oss by
charging inordinately |low prices bel ow the cost of doing business
so as to drive less well financed conpetitors totally out of the
field.

The second stage i s realized when the predatory pricer, having
driven the conpetition fromthe field, enjoys nonopoly or near-
nonopoly status and is thereby in a position to dom nate the field

and its pricing structure.
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The third stage follows immediately from the second. The
predatory pricer, now enjoying nonopoly status, sets out to recoup
its earlier investnent, towt, the calculated | osses it sustai ned,
by chargi ng supra-conpetitive high prices to a market helpless to
find alternative sources for the desired and needed product.

Al though the three stages are closely related, the focus in
gi ven cases may sonetines be on one and sonetinmes on another. The
burden is on a plaintiff alleging an antitrust violation to
establish each of these three elenents: 1) predatory, bel ow cost,
pricing in the first instance; 2) as a consequence, a dangerous
probability that the predatory pricer will achi eve nonopol y st at us;
and 3) the probability that that nonopoly status will be mai ntained
|l ong enough for the predatory pricer to achieve a financial
recoupnment of its earlier investnent.

Martell o's case was fatally inadequate in all three regards.
Al t hough the discussion both before Judge Fader and before this

Court in Martello I and in the present appeal has been phrased

| argely in the | anguage of "recoupnent," that recoupnent di scussion
has been broad enough to engage the gears of all three stages of an

all eged antitrust | aw violation.

Predatory Pricing

Mat sushita Elec. Ind. Co. v. Zenith Radio, 475 U. S. 574, 584

n.8 106 S. . 1348, 89 L. Ed. 2d 538 (1986), described predatory

pri ci ng.
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Throughout this opinion, we refer to the asserted
conspiracy as one to price "predatorily."” This termhas
been used chiefly in cases in which a single firm having
a dom nant share of the relevant market, cuts its prices
in order to force conpetitors out of the market, or
perhaps to deter potential entrants fromcomng in ...
In such cases, "predatory pricing"” neans pricing bel ow
some appropriate nmeasure of cost.

In Carqgill, Inc. v. Mnfort of Colorado, Inc., 479 U S. 104,

117-18, 107 S. Ct. 484, 93 L. Ed. 2d 427 (1986), Justice Brennan
addressed the sanme phenonenon.

Predatory pricing may be defined as pricing below an
appropriate neasure of cost for the purpose of
elimnating conpetitors in the short run and reducing
conpetitioninthe long run. It is a practice that harns
both conpetitors and conpetition. |In contrast to price
cutting ainmed sinply at increasing market share,
predatory pricing has as its aim the elimnation of
conpetition. Predatory pricing is thus a practice
“inimcal to the purposes of [the antitrust] |aws."

(Enmphasi s supplied).

The alleged predator, in the case before us, EDS, nust be
charging a price that is below his cost of doing business, to wt,
he nust be sustaining a deliberate and cal cul ated fi nancial | oss by
charging a low price that his conpetitors cannot afford to match

Brooke Group Ltd. v. Brown and WIlIlianson, 509 U.S. 209, 222-23,

113 S. . 2578, 125 L. Ed. 2d 168 (1993), spoke to this
requirenent.

[Al plaintiff seeking to establish conpetitive injury
resulting froma rival's |low prices nust prove that the
prices conplained of are bel ow an appropri ate neasure of
itsrival's costs. ... [T]lhe reasoning in both [Cargill
Inc. v. Monfort of Colorado and Matsushita Elec. Ind. Co.
v. Zenith Radio] suggests that only below cost prices
shoul d suffice, and we have rejected el sewhere the notion
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t hat above-cost prices that are below general market

|l evel s or the costs of a firmis conpetitors inflict

injury to conpetition cognizable under the antitrust

laws. "Low prices benefit consuners regardless of how

those prices are set, and so long as they are above

predatory levels, they do not threaten conpetition ...

As a general rule, the exclusionary effect of prices

above a relevant neasure of cost either reflects the

| ower cost structure of the alleged predator, and so

represents conpetition on the nerits.
(Enmphasi s supplied).

The imediately apparent and fatal flaw in Mrtello's
al l egation of an antitrust violationis that there was no predatory
pricing in this case. As we assess the conpetitive nature of
Maryl and' s el ectroni c connectivity market, the price that concerns
us is the unit price for each "connection," that is, the price per
transmttal of a claim for reinbursenment from a health care
provider to a health care insurer. It is the price charged by an
el ectroni c connectivity provider, such as EDS, to the custoners who
are then placed in communi cation with each other.

It is a price that may be charged to 1) the custoners at the
receiving end of the transm ssion, health care insurers such as
Blue Cross; 2) the <custoners at the sending end of the
transm ssion, the health care providers; or 3) the custoners at
both ends of the transm ssion in sone cost-sharing conbination.
As we | ook at the ability of electronic connectivity providers to

conpete with each other, it does not matter who pays their price.

It only matters what price they are chargi ng. Qur concernis with
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the price charged by EDS, to sonebody, for each such transmttal or
connection so that we nmay conpare EDS's price with EDS s cost.

At the time pertinent tothis review, the price charged by EDS
was 65¢C per electronic claim The price was paid exclusively by
Bl ue Cross, so that the health care providers were not required to
pay anything for transmtting their clainms. The evidence proffered
bef ore Judge Fader indicated that this was part of a statew de and,
i ndeed, nationwide trend for health care insurers, as bigger
busi ness institutions, to assune the total cost of such electronic
connectivity service. One reason for the assunption of costs by
the insurers was to encourage the submission of clains
el ectronically, a nodality that is nore cost efficient fromthe
heal th insurers' point of view

A price of 65¢ per electronic claimis a high price, not alow
price. It is alnost four tines as high as the 18¢ per electronic
claim Blue Cross earlier paid to LifeCard, its wholly owned
subsidiary. It is twice as high as the 32¢ per electronic claim
Blue Cross is now paying EDS pursuant to a new and successor
contract. Martell o nade no offer of proof wth respect to the
range of prices being charged for transmtting each electronic
claim by EDS s numerous conpetitors in the Maryland electronic
connectivity market.

Martell o, in paragraph 26 of his Second Anended Conpl aint,

acknow edges that a price of 65¢ per electronic claimis a very
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high price and is, in fact, "nore than double the usual market
rate.”

BCBSM further agreed to pay EDS a m ni mum of $0.65 per
claim for each electronic claim (Medicare and private
BCBSM commercial) submtted to BCBSM by EDS even though
that price is nore than double the usual market rate for
a processed electronic claim

(Enphasi s supplied).
At a price of 65¢ per electronic claim EDS was nmaking a
handsome profit, not sustaining a calculated loss. Aprice that is

"too high" rather than "too | ow, by definition, cannot be a
predatory price. EDS never charged a "bel ow cost" price. It never
undercut | ess well financed conpetitors by charging a predatorily
| ow price that they could not hope to match. 1In the | ast anal ysis,
there was no predatory pricing. Martell o's sense of grievance,
still very illusory to us, sinply does not fit into the antitrust
vi ol ati on nol d.

In an effort to nake sonet hing out of nothing, Martell o seeks
to focus on one of the potential paying customers to the tota
exclusion of the other. He clainms that the handsone price paid by
Blue Cross for each electronic claimmade it possible for EDS to
charge the health care providers nothing and that "nothing"” is ipso
facto a |ow cost. A free electronic connectivity service is,

i ndeed, very attractive to health care providers. \Wat attracts

them however, is not the |low price being charged for the service
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but the fact that another custoner of the service is picking up the
entire bill.

Martell o's argunment overlooks the strong trend in the
el ectronic connectivity industry generally to relieve health care
providers of all transmttal costs and al so overl ooks the fact that
nost, if not all, of EDS s conpetitors in the industry are doing
the sanme thing in this regard that EDS is doing. It is this
all ocation of the price, rather than the price itself, to which
Martel | o obj ects.

Relieving the health care providers of all electronic
connectivity costs and allocating the entire cost to the health
care insurers is, however, a factor not necessarily dependant on
the price itself. The reallocation of the billing to the nedical
i nsurers exclusively could occur at a price of 55¢C per electronic
claimor 35¢ per electronic claimas surely as it did at a price of
65¢ per electronic claim It appears that even at the newy
contracted cost of 32¢ per electronic claim Blue Cross is still
assumng all of the electronic connectivity costs. There is no
i ndi cation that the numerous health care insurers other than Bl ue
Cross are not now al so assuming all of the electronic connectivity
costs even when they are being charged a | ower price per electronic
claimthan that charged by EDS to Bl ue Cross. This reallocation of
the price charged from one category of custoners to another is a

false trail and does not constitute a case of predatory pricing.
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Martell o's skewed focus on the reallocation of costs fromone
cl ass of custoners to anot her i gnores the overarching reality that,
in the electronic connectivity marketplace, the conpeting
cl eari nghouses nust offer prices that are attractive to the health
care insurers, the Blue Crosses of this world, as nuch or even nore
than they nust offer attractive prices to health care providers.
As an abstract proposition, why would an inflated price attract a
cust oner such as Blue Cross or any other health care insurer? Even
if sonme other lure could give rise to sone other conplaint, it
woul d not be a case of predatory pricing. At a price of 65¢ per
electronic claim EDS posed no danger of nonopolizing the
el ectronic connectivity business of Mryland's health care
i nsurers, of whom Blue Cross is only one. I ndeed, it could not

even continue to hold Blue Cross at that price. A fortiori, EDS

did not threaten, with its pricing policy, to drive nunerous ot her
el ectroni c connectivity providers out of business.

In terns of predatory pricing, we fully understand and share
t he quandary expressed by Judge Fader in his Menorandum Qpi ni on and
Judgnent of March 26, 2001

Blue Cross has selected an exclusive entity to
process its clains. It absorbs the cost as the price of
doi ng busi ness, and thus does business the way it wants
to do business. Even if Blue Cross and EDS had a deal to
exchange this exclusive right to process clains for the
promse of EDS to stay out of the third party
adm ni strator market, howthat is exactly concerned with
the predatory pricing law is of sone concern to ne?
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My attenpts to unravel the devel opnent of predatory
pricing schenmes and the |egislation enacted to conbat
wrongs so as to allow ne to better understand why or why
not the Blue Cross & EDS agreenent, if proven to exist,
woul d violate the |Iaw, has not been successful. | can
only abandon the effort saying that the all eged agreenent
at _hand sounds like a different type of arrangenent than
those that have concerned courts in the past where
predatory price fixing schenes have been found to exist.

(Enphasi s supplied).

As part of the |aw of the case, we announced in Martello 1|,

slip opinion at pp. 49-50, that "[i]t is clear that 'only bel ow
cost prices can be considered predatory.'” In Martello I, we al so

quoted with approval fromAtlantic Richfield Co. v. USA Petrol eum

495 U.S. 328, 340, 110 S. C. 1884, 109 L. Ed. 2d 333 (1990),
wherein the Suprene Court stated:

[SJo long as [the prices] are above predatory |evels,

they dp not thrgaten cpnpetition. Hence, they cannot

give rise to antitrust injury.
Martello I, p. 33 of slip opinion.

Al though the language of the ultimate grant of summary
j udgnent focused on the absence of any chance of, or even effort
at, recoupnent, the absence of any predatory pricing was
nonet hel ess an ineradicable part of the rationale. Predat ory
pricing, nonopoly market power, and recoupnent are but aspects of

t he i ndivisi bl e phenomenon that is the antitrust violation. A flaw

inany of its parts is fatal to the whole.
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The Dangerous Probability of Monopoly

W turn now to an exam nation of a second aspect of this
i ndi vi si bl e phenonenon. Even if, arguendo, predatory pricing had
been established, however, that alone would not establish a
violation of the antitrust |aw Antitrust law only becones
concerned when the predatory pricing creates a "dangerous
probability" that the predatory pricer wll thereby achieve
nmonopol y or near-nonopoly status. There was no allegation, |et
al one proffered evidence, of the serious threat of nonopoly in this
case.

In Matsushita Elec. Ind. Co. v. Zenith Radio, 475 U S. 574,

106 S. C. 1348, 89 L. Ed. 2d 538 (1986), the defendants were
charged with having violated Sects. 1 and 2 of the Shernman
Antitrust Act, just as the defendants-appell ees here were charged
with violating the analogous Sects. 11-204(a)l and 2 of the
Maryl and Antitrust Act. The Suprenme Court pointed out that a
predatory pricing schene only constitutes an antitrust violation
when there is a substantial |ikelihood that it wll achieve and
then maintain for the predators a nonopoly status. The opinion
further pointed out howdifficult it is for an antitrust plaintiff
to satisfy such a burden of proof.

[ T] he success of such schenes is inherently uncertain:

the short-run loss is definite, but the long-run gain

depends on successfully neutralizing the conpetition

Moreover, it is not enough sinply to achieve nonopoly

power, as nmonopoly pricing may breed quick entry by new
conpetitors eager to share in the excess profits. The
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success of any predatory schene depends on maintaining
nonopoly power for long enough both to recoup the
predator's | osses and to harvest sone additional gain.
Absent sonme assurance that the hoped-for nonopoly wll
materialize and that it can be sustained for a
significant period of tinme, "[t]he predator nust nmake a
substantial investnment with no assurance that it will pay
of f." East er br ook, Predat ory Strategies and
Counterstrategies, 48 U Chi L Rev 263, 268 (1981). For
this reason, there is a consensus anbng comrent at ors t hat
predatory pricing schenes are rarely tried, and even nore
rarely successful.

475 U. S. at 589 (enphasis supplied).
The Suprene Court summed up its holding, 475 U. S. at 590-91:

[I]f predatory pricing conspiracies are generally
unlikely to occur, they are especially so where, as here,
the prospects of attaining nonopoly power seem slight.
In order to recoup their | osses, petitioners must obtain
enough narket power to set higher than conpetitive
prices, and then nust sustain those prices | ong enough to
earn in excess profits what they earlier gave up in
bel ow cost prices.

(Enmphasi s supplied).

In Cargill, Inc. v. Monfort of Colorado, Inc., 479 U S. 104,

107 S. . 484, 93 L. Ed. 2d 427 (1986), the Suprene Court focused
on a predatory pricer's projected market power as an inportant
aspect of the |likelihood that nonopoly status coul d be achi eved and
t hen mai nt ai ned.

In order to succeed in a sustained canpaign of
predatory pricing, a predator nust be able to absorb the
mar ket shares of its rivals once prices have been cut.
If it cannot do so, its attenpt at predation wll
presumably fail, because there will remain in the market
sufficient demand for the conpetitors' goods at a hi gher
price, and the conpetitors will not be driven out of
business. In this case, Excel's 21% nmarket share after
t he merger suggests it would | ack sufficient market power
to engage in predatory pricing. See WIIlianson,
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Predatory Pricing: A Strategic and Wl fare Anal ysis, 87
Yal e LJ 284, 292 (1977) (60% share necessary); Areeda &
Turner, WIlIlianmson on Predatory Pricing, 87 Yale LJ 1337,
1348 (1978) (60% share not enough).

479 U. S. at 119, n. 15 (enphasis supplied). Even if EDS were in a
position to control all of Blue Cross's business and to nmaintain
that control for an indefinite period, Blue Cross's business only
represented, even according to Martello, 35% of the health care
I nsurer market.

In Spectrum Sports, Inc. v. MQillan, 506 U S. 447, 455-56,

113 S. C. 884, 122 L. Ed. 2d 247 (1993), the Suprenme Court
reiterated that an exam nation of probable market power is
i ndi spensabl e to assessing the probability of achieving nonopoly
st at us.

[Tlhe plaintiff charging attenpted nonopolization nust
prove a dangerous probability of actual nonopolization,
whi ch has generally required a definition of the rel evant
mar ket and exam nation of nmarket power .... [Without a
definition of that market there is no way to neasure [the
defendant's] ability to | essen or destroy conpetition.”

(Enmphasi s supplied).

In the case before us, Martello offered nothing with respect
to the Maryland el ectronic connectivity market as a whole. He did
not focus on EDS' s projected market power within that industry.
Martello, in effect, was content to redefine the "market" as not
Maryl and' s el ectronic connectivity business generally but as Bl ue

Cross's share of that business exclusively. He, in effect,
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redefi ned "nonopoly" not as a nonopoly of the statew de business
but narrowly as a nonopoly of Blue Cross's business.

Several exhibits and depositions that were before Judge Fader
revealed 1) that Blue Cross is far from being everything there is
to the consuner market of nedical insurers and 2) that EDS is far
from being everything there is to the electronic connectivity
provi der industry. In ternms of connectivity providers, EDS and
five other conpanies are certified by the Maryland Electronic
Heal th Networks. Martello chose not to seek certification and is
not one of them One of the exhibits subnmitted to Judge Fader was
an Expert Report by Barry C. Harris, the former chi ef econom st for
the Antitrust Division of the U S. Departnent of Justice. H s
report, factually not in dispute in this regard, showed that in
1997, four years after the agreenent between EDS and Bl ue Cross on
which Martello bases his case, "EDS s share of total electronic
clains submtted by Maryland health care providers was
approxi mately 27% "

In ternms of consuners, even according to Martello's
al | egations, Blue Cross represents only 35%of the health i nsurance
market. Martello blithely ignores the other 65% of the market as
if it had no role to play in an analysis of any "dangerous
probability" that EDS was going to nonopolize that market. The
Maryl and Health Care Access and Cost Comm ssion has directed all

payers with health care premuns of one mllion dollars or nore to
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designate at |east one certified network for accepting electronic
claims. O the sixty-three insurers with over one mllion dollars
in Maryland health care premuns, only twelve chose EDS as its
designated Electronic Health Network. Fifty-one insurers
desi gnat ed sone ot her cl earinghouse.

Martell o never undertook to allege, let alone to proffer
evidence to show, how anything that EDS nay have done with Bl ue
Cross had any adverse inpact on Martello's ability to conpete for
the business of any of the nunerous health care insurers in
Maryl and ot her than Blue Cross. |Instead of |ooking at the narket
as a whole, which antitrust analysis requires, Martello | ooked
myopi cally only at that fraction of the market represented by Bl ue
Cr oss.

As Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 456, 113

S. . 884, 122 L. Ed. 2d 247 (1993), made clear, an analysis of
likely inmpact on the total market cannot be ignored.

In order to determne whether there is a dangerous

probability of nonopolization, courts have found it

necessary to consider the relevant nmarket and the
defendant's ability to | essen or destroy conpetition in

t hat market.

Wth the sane narcissistic focus on hinself as a conpetitor
rat her than on conpetition generally, Martell o never undertook to
allege, let alone to proffer evidence to show, how anything that
EDS may have done with Bl ue Cross had had any adverse effect on the

nunerous |arge and small electronic connectivity providers other
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than hinself. W reiterate the prine direction from Brooke G oup

V. Brown and WIllianson, 509 U. S. at 224, that "the antitrust | aws

wer e passed for 'the protection of conpetition, not conpetitors.

Martello failed utterly to show what Brooke Goup Ltd. v.

Brown and WIlIlianson, 509 U S. at 226, described as "real nmarket

injury.”

These prerequisites to recovery are not easy to
establish, but they are not artificial obstacles to
recovery; rather, they are essential conponents of real
market injury.

(Enmphasi s supplied).

In Martello | this Court nade it clear that the "dangerous

probability of achieving nonopoly power"” and the required
consideration of "the relevant narket and market power" are
i ndi spensabl e factors in the assessnent of an antitrust claim

An attenpted nonopolization claim requires the
antitrust plaintiff to show "(1) that the defendant has
engaged in predatory or anticonpetitive conduct with (2)
a specific intent to nonopolize and (3) a dangerous
probability of achieving nonopoly power." Spectrum
Sports, Inc. v. McQuillan, 506 U.S. 447, 456 (1993). 1In
anal yzing the third conponent--dangerous probability of
nonopol i zation--the rel evant nmarket and nar ket power nust
be consi dered.

Martello I, p. 43 of slip opinion (enphasis supplied).

Once again, although the |anguage explaining the grant of
summary judgnment focused on the aspect of recoupnent, the total
absence of any "dangerous probability" of EDS s becom ng a nonopoly

was just as fatal to the proof of the recoupnent requirenent as it
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was to proof of the antitrust enterprise as a whole. W t hout
nonopol y power behind it, recoupnent cannot worKk.
The Likelihood of Ultimate Recoupment
Even t he conbi nati on of 1) predatory bel ow cost pricing and 2)
a consequenti al nonopoly of the market as a result of driving al
or nost of the conpetitors out of the business does not constitute
an antitrust violation unless thereis also the |ikelihood that the
predator will be able to maintain the nmonopoly for a | ong enough
time to recoup the earlier losses from bel owcost pricing by
successful ly chargi ng supraconpetitive (higher) prices. It is the
ultimate gougi ng of the nonopolized market with supraconpetitive
prices that is the evil which the antitrust |aws seek to prevent.
I ndeed, but for the fear of recoupnent, predatory pricing is

considered a blessing. As Brooke Goup Ltd. v. Brown and

Wllianson, 509 U. S. 209, 224, 113 S. . 2578, 125 L. Ed. 2d 168
(1993), points out, "Wthout [recoupnent], predatory pricing
produces | ower aggregate prices in the market, and consuner wel fare
i s enhanced. "

Mat sushita Elec. Ind. Co. v. Zenith Radio, 475 U. S. 574

588-89, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986), discussed this
expectation of recoupnent and the "l ong shot" nature of the ganble
that it involves.
A predatory pricing conspiracy is by nature
specul ati ve. Any agreenent to price below the

conpetitive level requires the conspirators to forgo
profits that free conpetition would offer them The
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forgone profits nay be considered an investnent in the
future. For the investnent to be rational the
conspirators nmust have reasonable expectation of
recovering, in the formof |ater nonopoly profits, nore
than the |osses suffered. As then-Professor Bork,
di scussi ng predatory pricing by a single firm expl ai ned:

“"Any realistic theory of predation
recogni zes that the predator as well as his
victims wll incur |osses during the fighting,
but such a theory supposes it nay be a
rational calculation for the predator to view
the losses as an investnment in the future
monopoly profits (where rivals are to be
killed) or in future wundisturbed profits

(where rivals are to be disciplined). The
future flow of profits, appropriately
di scount ed, nust then exceed the present size
of the |[|osses.” R Bork, The Antitrust

Par adox, 145 (1978).

Mat sushita went on to point out why a conspiracy between
several predators is particularly difficult to prove.

[Plredatory pricing schenes require conspirators to
suffer losses in order eventually to realize their
i1l egal gains; noreover the gains depend on a host of
uncertainties, nmaking such schenmes nore likely to fail
than to succeed. These economic realities tend to make
predatory pricing conspiracies self-deterring: unl i ke
nost other conduct that violates the antitrust |aws,
failed predatory pricing schenes are costly to the
conspirators. See Easterbrook, The Limts of Antitrust,
63 Texas L Rev 1, 26 (1984).

475 U.S. at 594-95.

Brooke Group v. Brown and WIlianson, 509 U S. at 224,

enphasi zed the requi renent that there be a "reasonabl e expectati on”

of recoupnent.

The second prerequisite to holding a conpetitor
| i abl e under the antitrust |aws for charging | ow prices
is a denonstration that the conpetitor had a reasonabl e
prospect, or, under 8 2 of the Sherman Act, a dangerous
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probability, of recouping its investnent in bel ow cost
prices. "For the investnent to be rational, the
[predator] nust have a reasonable expectation of
recovering, in the formof |[ater nonopoly profits, nore
than the | osses suffered.” Recoupnent is the ultimte
obj ect of an unlawful predatory pricing schene; it is the
neans by which a predator profits from predation

(Enphasi s supplied).
The Suprene Court went on to discuss the burden of proof and
its allocation with respect to recoupnent.

The plaintiff nust denpbnstrate that thereis alikelihood
that the predatory schene all eged would cause a rise in
prices above a conpetitive |l evel that woul d be sufficient
to conpensate for the ambunts expended on the predation,
including the time val ue of the noney invested init. As
we have observed on a prior occasion, "[i]n order to
recoup their |osses, [predators] nust obtain enough
nar ket power to set higher than conpetitive prices, and
t hen nust sustain those prices long enough to earn in
excess profits what they earlier gave up in bel ow cost
prices.”

. Det erm ni ng whet her recoupnent of predatory
| osses is likely requires an estimte of the cost of the
al | eged predation and a cl ose anal ysis of both the schene
al l eged by the plaintiff and the structure and conditions
of the rel evant market.

509 U.S. at 225-26 (enphasis supplied).
It is now, noreover, the law of this case that the Iikelihood
of recoupnment is a necessary elenent of this case.
We are anply satisfied that recoupnent is, indeed,

an elenent of a predatory pricing claim and that it was
not sufficiently pleaded in the anended conpl ai nt

[Plredatory pricing requires 1) pricing below an

appropriate measure of cost and 2) a likelihood of
subsequent recoupnent of the investnent by neans of post-
predati on, supraconpetitive prices and profits. I n

essence, this neans that once the predator has succeeded
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in elimnating conpetition, it recovers its earlier
| osses by raising prices.

Martello I, p. 49 of slip opinion (enphasis supplied).

Martello's Concession
As to Traditional Recoupment

Except for his strained theory of sinultaneous (as opposed to
future) recoupnent, yet to be discussed by us, Martello has
virtually conceded this case with his concession that he cannot
prove traditional recoupnent, that is, "recoupnent” as it has been
defined by the Supreme Court.

Martello readily concedes that this case is factually
uni que anong predatory pricing cases. He concedes that
the recoupnent which he can prove, while no less valid,
isinonerespect different fromthe recoupnent di scussed
in the existing case |aw. In the typical predatory
pricing case, the defendant predator charges a group of
consuners a bel owcost price, drives conpetitors out of
the market, and then collects a nonopoly price fromthe
same set of consunmers against whom he was fornerly
predati ng. When these nonopoly profits outweigh the
| osses he incurred during the predation, recoupnent has
occurred. To apply that typical recoupnent to the facts
of this case, EDS is zero pricing the doctors: absent
ot her facts here, recoupnment woul d occur once EDS drove
the conpetition (Martell o and ot her cl earinghouses) out
of the market and then charged a nonopoly price to the
doctors. Martello concedes that has not occurred here.

(Enmphasi s supplied).
Judge Fader's Opinion
In granting summary judgnent in favor of Blue Cross and EDS
Judge Fader issued an extensive and t horough Menor andum Opi ni on and
Judgnent. After analyzing and discussing both federal and state

antitrust |Iaw, he concluded that Martell o's case was fatally fl awed
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because of its inability to prove recoupnent inits traditional and
| egal |y accepted sense.

Now sai d a nunber of different ways in this opinion,
proof of recoupnent is an absolute necessity to maintain
Martello's cause of action and the proof cannot be
supplied in this case. Therefore, the cause of action
for antitrust violation nust fail.

(Enmphasi s supplied).

Our Rejection, Then and Now,
Of an Alternative Recoupment Theory

Martello's three remaining appellate contentions all swrl
about the subject of recoupnent. One of those contentions is that
Judge Fader erroneously rejected Martello's alternative recoupnent
theory. According to that theory, EDS 1) engaged in bel ow cost
predatory pricing when it charged heal th care providers nothing for
transmtting their clainms to Blue Cross, 2)thereby sustained at
| east a theoretical |oss, but 3) imredi ately recouped that |oss by
virtue of the supraconpetitive 65¢ per claim paynents it was
receiving from Bl ue Cross.

We thought we had rejected any such alternative and non-

traditional theory of recoupnent in Martello I when we hel d:

[ We do not accept appel l ant's suggesti on of sinultaneous
recoupnment by EDS upon receipt of nonies from [Blue
Cross] as sufficient to satisfy the recoupnent conponent.

Slip opinion at p. 60.
Martell o adroitly attenpts to dodge the forecl osing effect of

what was i ntended to be the | aw of the case, however, by pointing

out that in Martello | we referred to "sinmultaneous recoupnent” and
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that he has since anmended his alternative recoupnent theory to
i nclude "future" 65¢ per claim paynments by Blue Cross as well as

"simul taneous” paynents. Martello is engaging in a precious

parsing of our words in Martello | so as to drain what we there
said of a large neasure of its intended neaning. Wth the
adj ective "simultaneous" we were roughly describing the alternative
and non-traditional theory we were rejecting. W were not limting
the scope of the rejection.

W did not intend to nmake a fine distinction between 1) a
"si mul taneous” recoupnent alternative theory, which we there
rejected; and 2) a "future" recoupnent alternative theory, which
remai ned viable for future consideration. |f the paynents nmade to
EDS by Blue Cross, by virtue of a preexisting contract and not by
virtue of EDS s nonopoly power over Blue Cross, did not qualify as
recoupnment in the present tense, neither would they qualify in the
future tense.

W were rejecting any alternative theory of recoupnent that
did not fit the characteristics of recoupnent regularly and
i nvari ably spelled out by the Suprenme Court. W were rejecting any
effort to look at "recoupnent” out of its traditional antitrust
context. We were rejecting any exam nation of "recoupnent” in a
vacuumr at her than as sinply one aspect of a larger and indivisible
process that necessarily includes 1) predatory bel ow cost pricing

resulting in a calculated loss by the predator, 2) the creation
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t hereby of a "dangerous probability" that a nonopoly will result as

all or nost conpetitors are driven from the field, and 3)

recoupnent of the predator's financial investnent by sustained

supraconpetitive prices that the consunmers are forced to pay
because of the predator’'s nonopoly power over the market.

In case our inadvertent use of the adjective "sinultaneous”

| eft that intended neaning | ess than clear in Martello I, we hereby

make it unequivocally clear in Martello Il. It is our intention to

di spose of this case once and for all and to |leave no "w ggle

room"
The Motion to Dismiss
Versus the Motion for Summary Judgment
Martel |l o, however, is dogged in continuing to wiggle. In his

second renai ni ng contention he clains that a failure to of fer proof
of the expectation of recoupnment, even if fatal to his third count
charging a conspiracy to nonopolize in violation of Sect. 11-
204(a)(2), would not be simlarly fatal to his second count
charging a conspiracy to restrain trade in violation of Sect. 11-

204(a)(1). He clainms that our holding in Martello I with respect

to the second count established as the |aw of the case that the
expectation of recoupnment is not a required elenment under that
count . He contends, therefore, that Judge Fader, in granting
sunmary judgnment, "sinply ignored the | aw of the case.”

What was before us in Martello I, however, was the granting of

a notion to dismss. Wlat is before us now, by contrast, is the
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granting of summary |udgnent. The two are not the sane. I n
holding in Martello | that the second count survived the notion to
dism ss, we were concerned only with the facial adequacy of the
pl eading. W there hel d:
W reiterate that, for purposes of a notion to

dismss, we nust assunme the truth of Martello's

al | egati ons. W are satisfied that appel | ant

sufficiently pleaded a claim for restraint of trade

because he all eged, inter alia, that appellees acted in

concert in formng an agreenent to elimnate conpetition

in the electronic clainms market in which Martello

conpetes. Whether Martello will prove what he alleges is

al t oget her anot her question, for another day.
Martello I, p. 43 of slip opinion. That is the | aw of the case and
we do not gainsay it.

VWhat is before us now, by contrast, is the granting of a

notion for summary judgnent. In Melbourne v. Giffith, 263 M.

486, 491, 283 A 2d 363 (1971), the Court of Appeals described the
burden that is cast on the party resisting a notion for summary
j udgment .

Where, as here, the pleadings, the depositions, and

the affidavits submtted by the noving party set forth
sufficient conpetent evidence to entitle himto summary

judgment, it is incunbent upon the opposing party to
present such evidence as will give rise to a triable
issue of fact in order to prevent the entry of summry
j udgnent .

(Enmphasi s supplied). See also Seaboard Surety v. Kline, Inc., 91

Ml. App. 236, 242-45, 603 A 2d 1357 (1992).
As of the hearing on the notion for sunmary judgnment, it had

become clear that the only conspiracy to restrain trade that
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Martell o could hope to prove was a conspiracy between Blue Cross
and EDS to engage in predatory pricing and thereby to create a
nonopoly for EDS of the electronic connectivity provider market.
In the context of this case, Martell 0o's second count conspiracy and
his third count conspiracy have becone one and the sane. I f,
therefore, the expectation of recoupnent was a required el enent of
t he conspiracy to nonopolize, it was ipso facto a required el enment
of the particular conspiracy to restrain trade that was before the
court in this case. Qur attention will now turn, finally, to
whet her the expectation of recoupnment was a required el enent of the
conspiracy to nonopoli ze.
The Conspiracy to Monopolize

As his last-ditch contention, Martello maintains that even if
Judge Fader erred in nothing else, he erroneously granted summary
judgnent on that part of Martello's third count charging a
conspiracy to nonopolize. Judge Fader ruled that the |ack of any
reasonabl e expectati on of recoupnent was fatal to that count, just
as it was fatal to all other counts. Martello counters that it is

the law of the case, squarely held by Mrtello |, that the

expectation of recoupnent is not a required el enent of conspiracy
t o nonopoli ze.

Martell o m sreads what we said in our earlier opinion. W
were there reviewing the grant of a notion to dismss. W were,

therefore, concerned only wth the facial adequacy of the
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pl eadi ngs. W acknow edged the abstract possibility that Martello
m ght attenpt to prove a conspiracy to nonopolize by sone nodality
other than a <conspiracy to engage in predatory pricing.
Accordingly, we held that he was free to cone back and fight
anot her day--if the fight was going to be in such an alternative
ar ena.
Appel lant also lodged a claim for conspiracy to

nonopol i ze agai nst [Blue Cross] and EDS. Hi s contenti ons
inthis regard are not limted solely to a conspiracy to

engage in a predatory pricing scheme. 1In review ng the
court's decisionto grant a notion to dism ss, we are not
concerned with whether the conspiracy is likely to

succeed in enabling EDS to achieve a nonopoly in the
el ectroni c connectivity market. W focus on allegations
of a "conscious conmtnent to a common schene designed to
achi eve an unl awful objective.

In our view, Martello did not have to allege
recoupnent as part of the claim for conspiracy to
nonopol i ze. Thus, we conclude that count three of
Martello's anended conplaint stated a claim for
conspiracy to nonopoli ze.

Martello I, pp. 61-62 of slip opinion (enphasis supplied).

| mpunity froma notion to dism ss, however, is not ipso facto
impunity fromsummary judgnment. As of the tinme of the hearing on
summary judgnent it had becone clear that the precise conspiracy
Martello was hoping to prove was a conspiracy to engage in
predatory pricing. Although the lack of recoupnent m ght not be
fatal to all conspiracies to nonopolize, it was fatal to the
particul ar conspiracy being urged by Martello.

Once the focus was narrowed to a conspiracy to engage in

predatory pricing, everything we said in Martello | about the
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attenpt to nonopolize by engaging in predatory pricing was equal |y
pertinent to a conspiracy to nonopolize by engaging in predatory
pricing. We noted in Martello | that the third count was based on
predatory pricing.

The parties seem to agree that the third count
enbodi es a cl ai mbased on predatory pricing.

Slip opinion at p. 47. Once the predicate nodality of the
conspi racy was established as predatory pricing, we nade it clear
that recoupnent is, indeed, a required el enent.

We are anply satisfied that recoupnent is, indeed,

an elenent of a predatory pricing claim and that it was
not sufficiently pleaded in the anmended conpl ai nt

[Plredatory pricing requires 1) pricing below an
appropriate neasure of cost and 2) a likelihood of
subsequent recoupnent of the i nvest nent by neans of post -

predation, supraconpetitive prices and profits. In
essence, this nmeans that once the predator has succeeded
in elimnating conpetition, it recovers its earlier

| osses by raising prices.

Slip opinion at p. 49 (enphasis supplied).

Whet her endeavoring to prove consumrat ed predation, attenpted
predation, or conspiracy to engage in predation, an indispensable
el enent of the proof is recoupnent.

[A] predation strategy involving belowcost prices

requires recoupnent from nonopoly or oligopoly prices

that are sufficiently high and of sufficient duration so
as to justify the earlier below cost investnent.

Martello I, p. 50 of slip opinion (enphasis supplied).
We established as the |aw of the case that recoupnent is a

requi red el enent of any predation schene.
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[We fail to see why appellant would not have to pl ead
and establish recoupnent. W hold that Mrtell o was
required adequately to all ege recoupnent.

[He did not aver recoupnent either by EDS or [Bl ue
Cross]. Moreover, we do not accept appellant's
suggestion of simultaneous recoupnent by EDS upon recei pt
of nmonies from[Blue Cross] as sufficient to satisfy the
recoupment conponent. Accordingly, Martello' s failureto
al | ege recoupnent justified the court's dism ssal of the
nonopoly and attenpted nonopoly cl ai ns.

Martello I, p. 60 of slip opinion (enphasis supplied).

It is, of course, the recoupnent of the earlier |osses by
subsequent supraconpetitive pricing that works harm on the
conpetitive process. It was after Martello | was decided that the

Suprenme Court handed down its decision in Nynex Corporation V.

Discon, Inc., 525 U S 128, 119 S. C. 493, 142 L. Ed. 2d 510

(1998). The Court was there dealing, inter alia, with a conspiracy

to nonopolize in violation of Sect. 2 of the Sherman Antitrust Act,
a conspiracy like that charged in Martello's third count in
violation of Sect. 11-204(a)(2) of the Maryland Antitrust Act.
What the Suprene Court there said about harm to the conpetitive
process as a required elenment could easily have been rephrased in
terms of recoupnent as a required el enent.

The Court of Appeals also upheld the conplaint's
charge of a conspiracy to nonopolize in violation of § 2
of the Sherman Act. It did so, however, on the
under standi ng that the conspiracy in question consisted
of the very sane purchasing practices that we have
previ ously di scussed. Unless those agreenents harned t he
conpetitive process, they did not anount to a conspiracy
t o nonopolize.

525 U. S. at 139 (enphasis supplied).
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The opinion of the federal district court on remand in Discon

Inc. v. Nynex Corporation, 86 F. Supp. 2d 154, 157 (WD. N. Y. 2000),

sumari zed the Supreme Court's hol di ng.

[ T] he Suprene Court held that ... Discon cannot succeed
on its 8 1 claim unless it alleges and proves that
NYNEX s action caused harm not just to Discon itself,
but to conpetition as a whole in the relevant narket.
The Court held that this requirenent to all ege and prove
mar ket -wi de anti conpetitive effects applied to both the
8 1 and 8§ 2 conspiracy clains.

(Enmphasi s supplied).
Carter v. Variflex, 101 F. Supp. 2d 1261 (C.D. Calif. 2000),

was also a case dealing with a conspiracy to nonopoli ze. The
opinion of the district court focused on narket power, another
aspect of the dangerous probability of a nonopoly that we have been
di scussi ng.

To prove a Section 2 claim for conspiracy to
nonopolize, a plaintiff nust establish the existence of
a conspiracy, the relevant narket that the defendants
intend to nonopolize, specific intent to nonopolize,
overt acts manifesting such intent, and a neaningful
threat to conpetition within the narket from the
def endants' behavior. Variflex argues that proof of a
rel evant nmarket or market power is not required to
establish a conspiracy to nonopolize. The Suprene Court
has hel d ot herw se. "Intent alone is not sufficient,
however; the defendant's power in the relevant narket
nust be established, to establish whether the defendant
IS a nonopolist or is threatening to becone one." Thus,
in light of the Court's findings regarding relevant
mar ket and market power, the Court finds that Variflex
has failed to plead sufficient evidence to establish a
Section 2 conspiracy to nonopolize the market.

101 F. Supp. 2d at 1268 (enphasis supplied).

* * *
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We hereby affirmJudge Fader's granting of summary judgnent in
favor of Blue Cross and EDS on all counts.
The Road Not Taken
One cones to the inescapabl e concl usi on that what Martello is
really aggrieved at was the 1993 "exclusive dealing arrangenent”
bet ween Bl ue Cross and EDS. One brief exchange in his deposition
of Novenber 13, 1995, |ends support to that concl usion.
Q M. Martello, aml correct that the essence of
your conplaint here is that Blue Cross & Blue Shield of
Maryl and has given a nore favorable arrangenment to EDS
than they are wlling to give to you; is that accurate?
A Yes.
Whatever else may be said about an exclusive dealing
arrangenent, it is not an antitrust violation. It is, noreover,
not an issue before us on this appeal.

JUDGMENT AFFIRMED;

COSTS TO BE PAID BY APPELLANT.



