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Wor kers' Conpensation - Vocational Rehabilitation. After
insurer denied coverage for claimant's accidental injury,
claimant, w thout notice to insurer or prior Conpensation
Conmmi ssion  approval, obtained and —conpleted vocational
rehabilitation through State Departnment of Education, resulting
in return to suitable, gainful enploynent. Later, the
Comm ssi oner found claimant to be a covered enpl oyee. Hel d:
Lack of prior notice or approval is not a per se defense to
insurer liability for costs of vocational rehabilitation. Under

facts, insurer |iable.
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In this workers' conpensation case the insurer denied
cover age. Thereafter the claimnt undertook and conpleted
vocational rehabilitation before the Wb rkers' Conmpensation
Comm ssion (the Comm ssion), the enployer, or the insurer
| earned that any services had been rendered. The question
presented is whether this lack of notice, in and of itself,
excuses the insurer from paying the reasonable costs of the
vocational rehabilitation services.

Jasen C. Arnstrom (Arnstrom, the appellant, was injured in
an automobil e accident on January 24, 1995. In February he
filed a claimwith the Conmm ssion alleging that the accident
arose out of and in the course of his enploynment by one of the
appel | ees, Excal i bur Cable Comrunication, Ltd. That conpany's
insurer, Injured Wbrkers Insurance Fund (IWF), raised, inter
alia, the 1issue of whether Arnstrom was an independent
contractor. The conpensation claimdid not conme on for hearing
before the Comm ssion until July 1998.

Meanwhi le, in April 1996, on his own initiative, Arnstrom
applied for vocational rehabilitation with the Division of
Rehabilitation Services (DORS), a division of the State
Departnment of Education. Maryland Code (1978, 1999 Repl. Vol .),

§ 21-304(a) of the Education Article (ED).! According to a

ICOMAR, Title 13A, "State Board of Education,"” Subtitle 11,
(continued...)
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letter of June 25, 1997, from DORS to Arnstrom s counsel, DORS
"provided and/or paid for the follow ng services: disability
assessnent, gui dance and counsel i ng, training, and
rehabilitation technol ogy evaluation.” DORS al so "approved" the
purchase of equi pnent and software. The cost of the equi pnent,
rehabilitative servi ces, and adm ni strative expenses
approxi mat ed $55,000. |In October 1997 Arnstrom started his own
t el ecomruni cati ons busi ness in which he continues to be suitably
and gainfully enpl oyed.

I n Decenber 1997 Arnstromrai sed with the Comm ssion i ssues
of medi cal expenses and tenporary total disability, but did not
claimrei nmbursement on behalf of DORS. At the hearing in July
1998 the Comm ssion found that Arnstrom's injury was
conpensabl e, awarded tenporary total disability benefits to
Decenber 31, 1996, and awarded tenporary partial disability
benefits from January 1, 1997, to October 5, 1997.

Arnstrom rai sed the issue of permanent partial disability
with the Comm ssion in Decenber 1999, and in February 2000 he

suppl emented that issue by claimng, for the first tine,

1(...continued)
"Programs for Adults with Disabilities,” Chapter 01, "Vocati onal
Rehabilitation Services," provides in 8 13A.11.01. 04A that "[a]n
i ndi vidual may apply for vocational rehabilitation services by
contacting [DORS] directly or wupon referral by individuals,
organi zations, public or private agencies, and other sources."
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rei mbursement for DORS. ? At a hearing in March 2000 the
Comm ssi on awar ded permanent partial disability benefits, but it
deferred ruling as to the rei nbursenent of DORS.

The deferred i ssue was deci ded on June 27, 2000, follow ng
a hearing which was essentially a legal argunent. At that

hearing IWF told the Comm ssion the foll ow ng:

"Ch, | think clearly he's entitled to vocati onal
rehabilitation services and | have--and | have no
basis to conplain about the ultimte result. The

concern i s the expense of the result and whet her under

t he supervision of the Comm ssion and/or under the

oversight of [IWF], had we had know edge that this

much expense woul d have been involved--."
IWF further said that "[t]he conplaint [is] that we would not
have spent this much noney." There was no testinony that the
rehabilitative services by or through DORS were unnecessary or
that the cost of those services was unreasonable. The
Comm ssion ordered IWF to rei mburse DORS.

| WF sought judicial reviewinthe Circuit Court for Charles

County. Cross notions for summary judgnment were filed. At the

°The St ate Board of Education Article of COMAR provi des t hat

an applicant for vocational rehabilitation services "shall

participate annually in the cost of vocational rehabilitation
services[.]" COWVAR § 13A.11.01.10A. This regulation is subject

to certain exceptions. See 8 13A.11.01.10B. In addition, the
amount of financial participation by an applicant is cal cul ated
by a means test. 8§ 13A.11.01.10C through H  The record in the
instant matter is silent on whether, or to what extent, Arnstrom
will beliable to DORS if DORS is unable to obtain rei nbursenment

t hrough ArnstromfromIWF
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hearing on those motions IWF told the court, in part, as
fol |l ows:

"There's not any conplaint other than the fact
that the Comm ssion did not conply with its own
statute and own rules, and | think an adm nistrative
body ... is required to conmply with its own rules

Thi s agency did not do so ... and that decision cannot
be permtted to stand.”

The circuit court granted sunmary judgnment in favor of IWF
essentially on the ground that Arnstrom s failure to conmply with
t he procedure set forth in Maryland Code (1991), 8§ 9-673 of the
Labor and Enploynment Article (LE) caused him to lose his
entitlement to vocational rehabilitation services.

LE 8 9-673 in relevant part provides:

"(a) Referral to provider; obtaining plan.--
The Comm ssion shall

"(1) refer a covered enpl oyee who is entitled
to vocational rehabilitation services under § 9-672[3
... to an appropriate vocational rehabilitation
provi der; and

"(2) obtain ... a vocational rehabilitation
plan .. ..

SLE § 9-672(a) provides:

"When a covered enpl oyee is disabled from perform ng
work for which previously qualified as the result of
an accidental personal injury or an occupational
di sease, the covered enployee is entitled to
vocational rehabilitation services."
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"(c) Notice.--On receipt of a vocational
rehabilitation plan, the Conm ssion pronptly shal
give witten notice of the contents of the plan to
each party.

"(d) Hearing.--(1) Wthin 15 days after the
day of witten notification by the Comm ssion of the
contents of the vocational rehabilitation plan, any
party in interest may request a hearing to contest the

pl an.
"(2) At the hearing, the parties may present
addi ti onal evidence as necessary.
"(3) After the hearing, the Conm ssion shall:
"(1) whol |y or partly accept or reject the

vocational rehabilitation plan; and

"(ii) pass an appropriate order about vocati onal
rehabilitation of the covered enpl oyee.”

Arnstrom appealed to this Court from the reversal of the
Conmmi ssi on's order.

The parties correctly haveidentifiedthe question presented
here to be one of statutory construction. Under the famliar
rules of statutory construction we seek to ascertain and
effectuate the legislative intent, the primry source of which
is the Il anguage of the statute. The inquiry, however, does not
end there necessarily, inasnuch as a statute is to be construed

reasonably with reference to its purpose. Fikar v. Montgonery
County, 333 Md. 430, 434-35, 635 A . 2d 977, 979 (1994).
The purpose of the notice provisions of LE 8 9-673 is to

give the insurer the opportunity to question the need for, scope
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of, and cost of a proposed vocational rehabilitation plan.
Because that opportunity was not furnished here, IWF submts
that it has no liability for rehabilitation. I n other words
IWF treats conpliance with the schene of 8 9-673 as a condition
precedent to vocational rehabilitation benefits.

On the ot her hand, Arnstrom points out that 8§ 9-673 applies
only to a "covered" enpl oyee, a status which | WF contested, and
that, by the tine the coverage issue was resolved, he had
conpleted his vocational rehabilitation. He argues that the
Wor kers' Conpensati on Act should be construed "to carry out its
general purpose.™ LE 8 9-102(a). Those conponents of
vocational rehabilitation that involve "assessnent, counseli ng,
j ob placenent, etc. ... [which are] provided directly to the
beneficiary, are clearly intended to prepare the beneficiary to
return to the workplace." Fikar, 333 Ml. at 438, 635 A. 2d at
980. I nasmuch as he successfully returned to the workpl ace,
Arnstrom contends that the purpose of the vocationa
rehabilitation entitlenment conferred by LE 8 9-672 has been
achieved and that the entitlenent should be paid.

Di scussi on

The statutes and the rules of the Comm ssion do not

expressly inpose on a claimnt an obligation to seek, within a

determ nable period of time, a ruling that the claimnt's case
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is eligible for vocational rehabilitation services. This is
undoubt edly due to the fluid nature of the relationship between
medi cal treatnent and vocational rehabilitation. One commentary
has sai d:

"Most commonly, vocational rehabilitation is not

an issue until the claimnt has achieved, or al nost

achi eved, maxi mum medi cal inmprovenent. Cour ses of

t reat ment m ght fall short of a physician's

expect ati ons. For a variety of reasons operations

m ght prove to be |l ess than successful. The delay in

i npl ementing vocational rehabilitation does nothing

nore than prolong the tinme that a claimnt is out of

t he workplace. The rehabilitation process should be

initiated while nmedical treatnment is on-going rather

than awaiting the claimant's conplete recuperation.”

R. P. Glbert & RL. Hunphr eys, Jr., Maryl and Workers
Conpensati on Handbook 8 9.0-4.2, at 191 (2d ed. 1993) (G I bert
& Hunphreys).

LE 8 9-673, on which IWF relies, does not require the
claimant toinitiate the process therein set forth; rather, that
statute places the obligation on the Comm ssion to identify
covered enployees whose cases are appropriate for vocational
rehabilitation ("The Comm ssion shall ... refer"). The statutes
further contenplate that cases where a covered enployee is a
sui tabl e candidate for vocational rehabilitation also will be

identified for the Comm ssion by the insurer. See LE 8§ 9-675.

That section reads:
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"(a) 1st report.--VWhen a covered enpl oyee has
recei ved t enporary t ot al disability benefits
continuously for 6 nonths, the insurer or self-insurer
shal | subm t to the Commssion a vocational

rehabilitation progress report on the form that the
Conmi ssi on requires.

"(b) Further reports.--After submtting a
report wunder subsection (a) of this section, the
i nsurer or sel f-insurer shal | subm t further

vocational rehabilitation progress reports to the

Conmi ssion every 120 days or sooner as requested by

t he Comm ssi on.

"(c) Failureto submt report.--Fine.--1f the

Commi ssion finds that an insurer or self-insurer has

failed to submt a report within the tinme period

required by this section, the Commi ssion nay inpose a

fine not exceeding $500 on the insurer or self-

i nsurer."
G lbert & Hunphreys observe that LE 8§ 9-675 presents, with
respect to vocational rehabilitation, "[t]he one tenporal
requi renment which practitioners should note[.]" § 9.0-4, at 190
n. 16.

That the obligation is on the Commssion to identify
claimants whose cases are appropriate for vocati onal
rehabilitation services is confirmed by ED 8§ 21-307. That

section reads:

"(a) Adm ni stration of program-- The State
Board of Education and the State Wirkers' Conpensati on
Commi ssion shall admnister jointly the program

established in this section.

"(b) Programest abl i shed. - - The St at e Wor ker s’
Conpensati on Comm ssion:
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"(1) Shall establish a rehabilitation
progr an

"(2) May enpl oy t he necessary
rehabilitation counselors and clerical staff to revi ew
all reports and cl ai ns;

"(3) Shall select from the reports and
claims filed with it those for which rehabilitation
services appear to be appropri ate;

"(4) After proper investigation, shal
refer appropriate cases to [ DORS];
"(5) On request of [DORS], shall nake

avai lable to [DORS] a conplete nedical evaluation
i ncluding a prognosis of work potential of any worker
whose case it refers to [DORS]; and
"(6) Shall pay the salaries of the

enpl oyees of the workers' conpensation rehabilitation
program and all necessary expenses incurred:

"(i) I ninvestigating and revi ewi ng
all reports and clains; and

"(ii) For supplies, furniture, and
of fi ce space.

(Enphasi s added). 4

At the tinme of Arnstrom s injury, while he was receiving
vocational rehabilitation services, and when the order appeal ed
fromwas entered on June 27, 1998, the Conm ssion's rul e dealing

with vocational rehabilitation was former COVAR § 14.09. 01. 20.

4Hi storically the predecessor statutes to current ED § 21-
307 provided from 1960 to 1993 that the Conm ssion should refer
all cases appropriate for vocational rehabilitation to DORS
"Wwthin sixty days after the date of injury, or as soon
thereafter as it is possible under the circunstances.” See
Chapter 111 of the Acts of 1960, codified in Ml. Code (1957,
1965 Repl. Vol.), as Art. 77, 8§ 295(b), in M. Code (1957, 1969
Repl. Vol .), as Art. 77, § 137(b), and in Ml. Code (1978, 1992
Repl. Vol .), as ED § 21-306(b)(4). The sixty day provision was
repeal ed by Chapter 161 of the Acts of 1993.
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See 18 Maryl and Register 1188 (May 3, 1991). In relevant part
this rule provided:

"C. The rehabilitation eval uati on agency to which
the claimant is referred shall send copies of its
reports to all parties. Parties may controvert a
report only when it is acconpani ed by a statement from
the Rehabilitation Ofice indicating that the report
constitutes a pl an of rehabilitation or a
recomendati on against rehabilitation. A party
desiring to controvert a proposed rehabilitation plan
shall submt a request for a hearing reflecting the
controversion to the Rehabilitation Office not |ater
than 15 days from the date of the Comm ssion's
notification

"D. Parties desiring to proceed with private
vocational rehabilitation services shall notify the
Rehabilitation O fice before proceeding. Wthin 10
days after receiving a report fromthe private agency,
the parties shall file a copy with the Conm ssion.”

In the instant matter the record is silent as to the
identity of the provider or providers  of vocat i onal
rehabilitation services to Arnstrom other than DORS, and on
whet her any reports were sent. Absent any evidence that
Arnstrom even received a report from a "rehabilitation
eval uati on agency” or froma "private vocational rehabilitation

service[]," Arnstrom cannot be faulted for IWF s not having
recei ved any report or for Arnstronmi s not having filed a copy of
any report with the Conm ssion. Al t hough Arnstrom did not
notify the Conm ssion that he "desir[ed] to proceed with private

vocat i onal rehabilitation services, " (former COMAR

8§ 14.09.01.20D) services rendered by DORS would not be
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"private." Even if the services arranged by DORS were

"private,"” it is undisputed that Arnstronm s case was appropriate
for vocational rehabilitation. Thus, the purpose of notice to
the Comm ssion, as provided in fornmer COVAR 8§ 14.09.01.20D
woul d have been satisfied here.>®

Absent any express provisions in the statutes or rules
conditioning a claimnt's entitlenent to insurer payment of
vocational rehabilitation services on the claimnt's having

given the insurer or the Conm ssion notice that those services

are desired or are being obtained, the question arises whether

SCOMAR § 14.09.01.20 was anended effective June 28, 1999.
See 26 Maryl and Regi ster 1020 (June 18, 1999). |IWF argues that
the Comm ssion failed to follow this rule, but it is
i nappli cabl e.

Under current COMAR 8§ 14.09.01.20 the obligation is on the
provider to notify the Commssion directly of vocational
rehabilitation referrals. See COVAR 8§ 14.09.01.20C(1) ("Upon
receipt of a Commssion claim nunber, a provider shall
i medi ately notify the Comm ssion that an injured worker has
been referred for vocational rehabilitation services.") and
COVAR § 14.09.01.20D(2) ("A provider shall ... [s]ubmt copies
of all reports to the Comm ssion, the enployer/insurance
carrier, and the injured worker's attorney.").

Current COVAR 8 14.09.01. 20A(2)(a) defines "provider" as "a
person who provides vocational rehabilitation services."
(Enphasi s added). It is a statutory requirenent that any
"person” who renders vocational rehabilitation services register
with the Conm ssion. See LE § 9-671. For purposes of the Labor
and Enployment Article "person"” is a definitional term which
does not include the State. LE § 1-101(d). "State" is
separately defined in LE 8 1-101(e). Thus DORS woul d not seem
to be a "provider"” under the current Comm ssion Rule.
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that condition should be inplied. A nunmber of cases involving
essentially this same question arose under a statute previously
in effect in Florida. Fla Stat. 8 440.49(1)(a) (1981) read in
part:

"When an enpl oyee has suffered an injury covered
by this chapter and it appears that the injury w|l
preclude the enployee from earning wages equal to
wages earned prior to the injury, the enployee shal
be entitled to pronpt rehabilitation services. The
enpl oyer or carrier, at its own expense, shall provide
such injured enployee with appropriate training and
education for suitable gainful enploynment .... | f
such services are not voluntarily offered or accepted,
the Division of Wrkers' Conpensation of the
Department of Labor and Enploynment Security, upon
application of the enployee, enployer, or carrier,
after affording the parties an opportunity to be
heard, may refer the enployee to a qualified physician
or facility for [] evaluation .... On receipt of such
report, and after affording the parties an opportunity
to be heard, the deputy conm ssioner nmay order that
the service and treatnment recommended in the record,
or such other rehabilitation treatnment service deened
necessary, be provided at the expense of the enpl oyer
or carrier."8

The Florida statute has subsequently been anended.
Currently Fla. Stat. 8§ 440.491(3)(a) reads as foll ows:

"(a) When an enployee who has suffered an injury
conpensabl e under this chapter is unenployed 60 days
after the date of injury and is receiving benefits for
t enporary t ot al di sability, t empor ary partia
disability, or wage |oss, and has not yet been
provi ded nedical care coordination and reenpl oynment
services voluntarily by the carrier, the carrier nust
det erm ne whet her the enployee is likely to return to
work and nust report its determnation to the
division. The carrier nmust thereafter determ ne the
reempl oyment status of the enployee at 90-day
(continued...)
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Under the above-quoted statute, where claimnts obtained
rehabilitation services w thout the agreenment of the insurer
and wi thout invoking the evaluation procedure described in the
statute, the question arose whether the insurer was excused from
paying for the services. |In Hurricane Fence I ndus. v. Bozenan,
413 So. 2d 822 (Fla. App. 1982), the court held that the
procedure spelled out in the statute is the "'correct
procedure,'" id. at 825, but that "nowhere is there any
indication that such an application is a jurisdictional
prerequisite to the receipt of rehabilitation benefits by the
clai mnt . " ld. at 826. C & H Constr. v. Leyman, 453 So. 2d
1163 (Fla. App. 1984), stated the rule to be that "[t]he
claimant is not precluded fromobtaining services i ndependent of
t he enpl oyer and the Division, but when he does so he obtains
t hose services at the risk he will not persuade the deputy
comm ssi oner that those particular services were necessary.”

|d. at 1164. See also Towne v. Bates File Co., 497 So. 2d 967,
968 (Fla. App. 1986); City of Mam v. Sinmpson, 459 So. 2d 326,

329 (Fla. App. 1984) (Joanos, J., dissenting). In Robinson v.

6(...continued)

intervals as |long as the enployee remai ns unenpl oyed,
is not receiving nedical care coordination or
reenpl oynent services, and is receiving the benefits
specified in this subsection.”
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Vol usi a County Council on Aging, 568 So. 2d 55 (Fla. App. 1990),
the workers' conpensation agency had denied rei nbursenent for
rehabilitation expenses. On reviewthe court affirmed, because
t he cl ai mant had "of fered no proof concerning the reasonabl eness
or necessity of the services."” Id. at 56. The court recogni zed,
however, that a "claimnt can obtain rehabilitation services on
her own and run the risk that she will not be able to persuade
the [agency] that the services were necessary." |d.

The Court of Appeals of Colorado has held that, where "a
cl ai mant has established that unauthorized nedical treatnment or
vocational rehabilitation has reduced the degree of pernmanent
partial disability fromwhich the clai mant woul d ot herw se have
suffered and that the expenses thus incurred are reasonably
proportionate to the benefit received, the enployer is liable
for such unauthorized but reasonabl e expenses.” Martin K. Eby
Constr. Co. v. Industrial Commn, 710 P.2d 1164, 1166 (Col o.
App. 1985). The court reasoned "that the enployer may not
disclaimresponsibility for the expense of treatnent fromwhich
it receives benefit." Id.

The Suprenme Court of Rhode Island, in Sinpson v. Dytex Chem
Co., 667 A.2d 1229 (R I. 1995), reversed the conpensation
agency's deni al of reinbursenent for college tuition expenses,

hol di ng that the agency had applied a statute that was not in
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effect at the relevant tine. The operative statute provided

that an enpl oyer shall bear the expense of rehabilitative
services agreed to or ordered pursuant to this section.'" |Id.
at 1232. The claimnt had sought rehabilitation through a
state agency other than the workers' conpensati on agency, but
had failed to give the insurer notice and to afford it an
opportunity to respond to the program approved by the
rehabilitati on agency. The court renmanded to the conpensation
agency "for a determ nation on the nerits of the propriety of
the petitioner's rehabilitation program and of subsequent
rei mbursenent of expenses in the event the rehabilitation
program is deemed appropriate by the [conpensation agency]."
ld. at 1232.

There are deci sions which take a nore strict view, but these
cases turn on the |Ilanguage of the particular statute.
Rei mbur senment for unilaterally undert aki ng vocat i onal
rehabilitation was denied in Kenp v. State Conpensation
Director, 136 S.E.2d 549 (W Va. 1964), because the statute
there provided: "No paynent, however, shall be nade for
[ vocational rehabilitation services] ... unless authorized by
t he comm ssioner prior to the rendering of such treatnent." Id.

at 551. Simlarly, the court in City of Broken Arrow v.

McArter, 987 P.2d 448 (Okla. Ct. App. 1999), concluded that an
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after-the-fact approval of vocational rehabilitation services
was "w thout statutory support in our workers' conmpensation
reginme." ld. at 450. There the statute provided that the
conpensati on agency "'may, after affording all parties an
opportunity to be heard, refer the enployee to a qualified
physician or facility for evaluation[.]'" 1d. at 449.

We hol d that the absence of notice to the insurer, or to the
Commi ssi on, and the absence of an opportunity for the insurer to
cont est Arnstrom s rehabilitation pl an prior to its
i npl ementati on do not deprive the Comm ssion of the power to
order reinmbursenment of reasonable costs. The rule applied by
the Florida courts is consistent with the letter and spirit of
the Maryland Workers' Conpensation Act. That rule does not
transfer to the claimnt the determ nation of whether and how
rehabilitation should be wundertaken. The insurer, absent
consent, cannot be ordered to reinmburse the claimnt for
rehabilitati on expenses without a hearing. At that hearing the
burden is on the claimant to prove that the rehabilitation
services already received were reasonable in all respects,
i ncl udi ng costs.

Here, the Comm ssion conducted a hearing at which the
insurer had the opportunity to put the claimant to his proof

with respect to the reasonabl eness of the rehabilitation. The
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parties, however, were in agreenent that rehabilitation was
appropriate and that the result had returned Arnstrom to
sui tabl e gainful enploynent. In view of the fact that the
rehabilitation services inthis case were rendered by or through
DORS, the Comm ssion properly could infer, as it did, that the
costs were reasonable. The Comm ssion stated: "The State of
Maryl and supervised it .... This was not some fly-by-night
[ vocational rehabilitation] conpany or some unknown provider
that we've never dealt with before, that we have no confidence
in."

IWF in effect urges this Court to adopt a rule that
prejudice is conclusively presumed from the delay after Apri
1996, when Arnstrombegan vocational rehabilitation, to February
2000, when he first formally sought reinbursenment on behal f of
DORS. In support of this contention IWF cites Central GMC,
I nc. v. Lagana, 120 M. App. 195, 706 A 2d 639, cert. granted,
350 Md. 280, 711 A . 2d 871, and cert. dism ssed, 351 Md. 160, 717
A.2d 384 (1998). There we held that a claimant's settl enment of
a third party claim wthout the authorization of the
conpensation insurer and effected before the conpensation claim
was filed, operated under the doctrine of election of renedies
and wunder LE 88 9-101, 9-902(c) and 9-903 to bar the

conpensation claim In that context this Court said:
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"Rat her, the enployee has elimnated the
possibility of the subrogation right from accruing.
The enpl oyee has chosen to exclude the enployer and
insurer from participating in the claim against the
tort-feasor. The enployer is without any standing to
intervene in the civil action. The enployer and the
i nsurer are precluded from chall enging the enpl oyee's
course of nedical treatment and time |ost from work.
The enployer is so prejudiced by such action by the
enpl oyee that it is only fair to conclude that the
enpl oyee has elected not to proceed against the

enpl oyer."
ld. at 213-14, 706 A . 2d at 649 (footnote omtted).

In Central GMCthis Court al so quoted favorably fromG | bert

& Hunphreys 8 16.1-5 in which the authors discussed the
di stinction between election of remedies and inpairnment of
subrogation rights. That discussion included the foll ow ng:

"The election of renedies theory bars the clainmant
from going back for conpensation benefits in a case
such as this sinply because so nuch water has gone
under the bridge that it would be inpossible to
revisit and chall enge these issues at the Comm ssion
with any degree of certainty or reliability. In other
words, this norass is avoidable but hinges upon the
claimant's choi ce of proceedings.”

Central GVC, 120 MJ. App. at 209, 706 A 2d at 646.

In the instant nmatter we are advised that a third party
action remai ns pending so that there has been no inpairnent of
| WF' s subrogation rights. Nor has there been an el ection of
remedies. Arnstromfiled his workers' conpensation claimw thin
one nmonth after the date of the accident. | WF was not

precluded from <challenging Arnstroms course of nedica
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treatment or the anount of tine |ost from work. Cf. Central
GMC, 120 Md. App. at 213-14, 706 A . 2d at 649.

Nor shoul d prejudice be presuned sinply because Conm ssion
approval of a rehabilitation plan has not been obtained prior to
i npl ementation of the plan. It is not inpossible torevisit the
rel evant issues, as denonstrated by the facts in this case.
| WF has been able to | ook back, resulting in its agreeing that
Arnstromwas entitled to vocational rehabilitation and that the
result has been suitable gainful enploynment. IWF' s only
challenges are either that it could have gotten the sane
successful result cheaper, of which there is no evidence, or
t hat the Comm ssion is not enpowered to order reinbursenent for
vocati onal rehabilitation where the procedure contenplated in LE
8§ 9-673 has not been followed. We have addressed these
contenti ons above.

Further, the rule which we have adopted does not prevent an
insurer from denonstrating that it has been prejudiced in fact
by the absence of prior approval of a plan. Conclusively to
presunme prejudice, however, is contrary to the statute,
particularly LE 8 9-675. Arnstrom nmade claim for workers'
conpensation benefits in February 1995, but IWF denied that he
was a covered enpl oyee. It was ultimtely determ ned that he

was covered and that he was entitled to tenporary total
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disability benefits for al nost two years follow ng his accident.
If IWF had recogni zed Arnstrom as a covered enpl oyee, it would
have been required under LE 8 9-675(a) to furnish the Conm ssi on
with a "vocational rehabilitation progress report” as early as
June 1995 and to furnish the Comm ssion wth "vocational
rehabilitation progress reports every 120 days" thereafter. LE
8 9-675(b). The beneficent purpose of the Workers' Conpensati on
Act is not served by adopting a conclusive presunmption of
prejudi ce when the claim of prejudice arises only because the
i nsurer made the wong guess on a defense.
Accordingly, we shall reverse.
JUDGMVENT OF THE CI RCU T COURT FOR
CHARLES COUNTY REVERSED. CASE
REMANDED TO THAT COURT FOR THE
ENTRY OF AN ORDER AFFIRM NG THE
ORDER OF THE WORKERS' COMPENSATI ON
COW SSI ON.
COSTS TO BE PAI D BY THE APPELLEES,
EXCALI BUR CABLE COVMMUNI CATI ON,

LTD. AND | NJURED WORKERS | NSURANCE
FUND.



