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Appdlant, Wenddl Anderson, ateacher at Kenwood High School, was accused of having sexud

intercoursewitha ninthgrade K enwood student. He was subsequently charged with child abuse and five
related offenses. Following abench trid in the Circuit Court for Batimore County, he was convicted of
child abuse and dl but one of the related offenses.! He was thereafter sentenced to aterm of threeyears
imprisonment for child abuse and a term of one year imprisonment for third degree sex offense? After
suspending al but one year of the child abuse sentence, the court ordered that the two sentenceswereto
be served concurrently.

The principa issue presented by this gpped is whether consensua sexud intercourse between a
teacher and a fourteen-year-old student that occurs after school hours and off school premises can
condtitute“child abuse” under Maryland law. Becausewefind that aparent impliedly consentsto ateacher
taking dl reasonable measuresto assurethe safe return of hisor her child fromschoal, including persondly
adriving that child home; because appellant assumed that responsibility when he agreed to drive the child
home; because the eventsleading up to this unfortunate occurrence were set inmotionon school property;
and because, at the time of the offense, there had been no tempora break in the teacher and student
relationship that existed between appelant and the victim, we shal affirm appellant’s conviction for child
abuse. For the reasons that follow, the resolution of that question largely renders appellant’s remaining

issues concerning his motionto sever and the admissionof ataped conversation between appdlant and the

L Appel | ant was acquitted of second degree assaul t.

2 The trial court held that count 3 (attenpted third degree sex offense),

count 4 (attenpted fourth degree sex offense), and count 5 (attenpted fourth
degree sex offense) nmerged with count 2 (third degree sex offense).



student moot. Consequently, we shall dso affirm his conviction for third degree sex offense.
Because gppdlant is chdlenging the evidentiary basis of the circuit court’s rulings a both the
motions hearing and appdlant’s trid, we shdl briefly review the evidence presented, firg, a the motions

hearing and then at tridl.

Motions Hearing

Beforetrid, gppdlant moved to suppress the recording of atelephone conversation between the
vidim (“Cindy”) and appelant, which had been recorded by Detective Joseph Donohue, the officer
invedigating Cindy’s accusations. That telephone conversation had been intercepted pursuant to the
Maryland Wiretapping and Electronic Survelllance Act (“the Act”), Md. Code Ann. (1998 Repl. Val.,
2000 Cum. Supp.), 88 10-401 through 10-414 of the Courts and Judicia Proceedings Article, which
permits lawv enforcement officers investigating an dlegation of child abuse to intercept telephone
conversations to obtain evidence of that offense so long as one party to the conversations consents to the
interception. See Cts. & Jud. Proc. 8§ 10-402(¢)(2).

At the mations hearing, Detective Donohue testified that when he was a member of the Family
Crimes Unit of the Bdtimore County Police Department, he was assigned to investigate a clam by a
fourteen-year-old femde student that appdlant had had sexud intercourse with her. During that
investigation, Detective Donohue interviewed the student, Cindy. Cindy told Detective Donohuethat, while
ghe was daying after school to assist her math teacher, appellant had offered her a ride home. She
accepted that offer and got into hiscar. On the way home, appellant asked her if she would like to play

pool a hishouse. She agreed. At gppelant’s house, he and Cindy played pool and then went into the
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livingroom. “Onething led to another,” according to Cindy, and their kissing “eventudly progressed into
sexud intercourse.”

Detective Donohue aso interviewed Cindy’ smathteacher, NinaRiggs. During that interview, Ms.
Riggs informed the detective that she had had a telephone conversation with Cindy in which Cindy Stated
that she had sex with gppellant. Believing that he was investigating a case of child abuse and related sex
offenses, Detective Donohue sought and obtained consent from Cindy and her mother, under the Maryland
Wiretap and Electronic Survelllance Act, to record ateephone conversation between Cindy and appel lant.
During the recorded telephone conversation, gopellant did not deny that he had sexud intercourse with
Cindy, a fact which the drcuit court found particularly sgnificant, and reminded Cindy “you told me you
have been saying dl weekend you would protect me, this is a test to that promise” Appellant was
subsequently charged with child abuse and a number of related sex offenses.

Holding that Detective Donohue had a good faith belief that he was investigeting a case of child
abuse, the court denied the motionto suppress. Appellant then moved to sever histrid on the child abuse
charge from the other charges, claming that the introductionof the recorded telephone conversationonthe
child abuse charge would pregjudice his trid on the other counts of his indictment. That motion was o

denied.

Tria
Attrid, the fourteen-year-old victim testified that she had come to know appe lant through her math
teacher, NinaRiggs. She explained that “once or twice aweek,” she would stay after school to help Ms.

Riggs “tutor other students’ or to receive tutoring hersdf. Appdlant, she sated, “would comeinto theroom
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where [she] was staying after school to help out.” Cindy was not a student of gppdlant’s, nor was shein
any clubsor teams that gppellant coached, but she “occasondly asked himfor . . . hdp withamathStuation
if [she] couldn’t get ahold of Ms. Riggs” In addition, gppellant had driven her home from school on two
or three occasions.

On June 9, 2000, the last day of the schoal year, the school day ended at noon. That day, Cindy
“gtayed after with Ms. Riggsto help her with her room.” While she was waking in the halway with Ms.
Riggs and her daughter, whomMs. Riggs had brought to school that day, appellant approached and invited
them to go to lunch with him. They then left school property with gppellant, in his car, and had lunch & a
nearby McDonad' s restaurant. About a haf hour later, dl four of them returned to school in appelant’s
car and Cindy resumed “hdp{ing] Ms. Riggs withher roomand her daughter.” When appellant asked Cindy
if she wanted a ride home, she accepted his offer.® Sometime after 2 p.m., gopelant and Cindy |€ft the
school in gppdlant’s car. While driving Cindy home, appellant asked her if she wanted to play a game of
poal at his house; she replied that she did. Appdlant then drove Cindy to his house.

At gppellant’ shome, the two played pool and thenwent into appellant’ slivingroom. After rubbing
Cindy’ sface, gopdlant beganto kiss her. Hekissed her awhile and thenled her to hisbedroomwherethey
hed sexud intercourse.

After Cindy tedtified, the State played the recorded telephone conversation between Cindy and
appellant. Asnoted earlier, during that recorded conversation appellant did not deny that he had had sexua

intercourse, and reminded Cindy “you told meyou . . . would protect me, thisis atest to that promise.”

5 o this point, Cndy's testinony is confusing and contradictory. Later,

on cross-examnation, she testified that she had asked appellant for a ride hone.
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Appdlant, however, maintained his innocence throughout the trid, testifying that he took Cindy to
his home not to play pool, but out of concern for her safety. He stated that when they were about two
blocks from her home, she said “1 can’t go home.” When gppdlant asked “why not” shereplied, “1 can't
tell you. | just can't go home right now.” She continued, “1 just need someone | can talk to right now.”

They drove around for “fifteen, thirty minutes.” Appdlant explained, “1 wastrying to find out from
her why she didn’t fed she could go home. | was concerned that the abuse that was at home with her
mother and the problems there were till aproblem.” Heindsted, “1 didn’'t want to deliver her to an unsafe
gtuation.”

While“drding her neighborhood,” appdlant Sated that he redized that “[i]t wasvery hot outside.”
He told Cindy that he needed “to go home and check on [his] dog.” Appellant drove to his house, “let
[Cindy] into the house,” and “went to the backyard to check on the dog.” After checking on his dog,
appellant joined Cindy inside.

Insde the house, Cindy sad “she couldn’t go home yet.” When appellant asked her when she
could, she responded, “sometime between 5:00 and 6:00.” Redlizing that they “had about anhour tokill,”
they decided to play poal.

After playing pool, the two went to gppdlant’ s living room. Sitting on theliving room sofatogether,
Cindy told gppedlant how muchshe gppreciated his spending time with her, listening to her, and taking care
of her. She then leaned over, according to appellant, and kissed him.

After that kiss, gppdlant claimed, he drove her home. Hefurther testified that he did not have sexud
intercourse with Cindy on that day, or on any other.

Appdlant’ scounsd thenreplayed therecorded conversation betweenappdlant and Cindy, sopping
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periodicdly to request an explanationfromappelant asto the meaning or context of the preceding recorded
comments. Asthejury apparently rgected his explanations in rendering its verdict, we need not recount
them now. Cindy’s mother testified that she entrusted Kenwood High School with her daughter on
school days. Shefurther testified that when her daughter “ stayed after school to hel p ateacher, her daughter
would call her [and] either she or her Sster’s boyfriend would pick her up.” She also Stated that she was
unaware that appe lant had previoudy driven her daughter home from school, and, on cross- examination,

agreed that she had not asked appd lant to be responsible for the supervision of her daughter on that day.

Cindy’ smathteacher, Ms. Riggs, testified that Cindy would come to her classroomafter school “on
aregular bass . . . for ether tutoring or to talk” or just to “socidize”” She further stated that on June 9,
2000, the last day of the school year, Cindy stayed after school “to help me get my room closed up, to hdp
me clean up my room and get things put away for the summer.”

The principd of Cindy’ shighschool, EllenGoldian, testified about the responsibilities of the teachers
at Kenwood High School. Specificdly, she stated that teachers* are givena set of five classesto teachand
they are expected to do hdl duty, supervison hdl duty between changes of classes. They generdly get one
hour a day and they are given chaperon duties after school.” She also stated that the “teachers are
respons ble to assure the safety of the students,” regardless of whether they are on hdl duty or whether a

sudent is amember of ther class.



Appdlant contendsthat the evidence adduced at trid was not sufficent to support his convictionfor
child abuse under Article 27, § 35C of the Maryland Code Annotated.* That statute prohibits child abuse,
sexud or physcd, by “[a] parent or other person who has permanent or temporary care or custody or
respongbility for the supervison of a child or ahousehold or family member . . . " See Md. Code Ann.
(1957, 1996 Repl Val., 2000 Cum. Supp.), Art. 27, 8 35C(b)(1). Inother words, ts be subsest to § 35C,
one must be ether (1) the parent of a child, (2) a household or family member of achild, (3) a person who
has permanent or temporary care or custody of a child, or (4) a person who has responghility for the
supervison of achild. Itisthelast class of individuas — persons withresponghility for the supervison of
a child — which provided the basis for gppellant’s conviction for child abuse. Consequently, appe lant
contends that the evidence did not establish that he was a person with “responghbility for the supervison”
of Cindy at the time he and Cindy had sexud relations. He therefore damsthat his conviction for child
abuse cannot stand. We disagree.

To understand what “responsibility for the supervison of a child” is, we begin by sating what it is
not. Itisnot the assumptionof the * permanent or temporary care or custody” of achild. That, asthe Court
of Appedsindicated in Bowersv. Sate, 283 Md. 115 (1978), equates to “inloco parentis’ status. And
that status “‘ arises only when one is willing to assume dl the obligations and to receive al the benefits
associated withone sanding asa natura parent toachild.”” See Popev. State, 284 Md. 309, 323 (1979)
(quoting Fuller v. Fuller, 247 A.2d 767 (D.C. 1968), appeal denied, 418 F.2d 1189 (1969)). Nor did

the legidatureintend, as the Court of Apped's pointed out in Pope, that these two phrases be synonymous,

4 Appellant’s claim of insufficiency of evidence applies only to his

conviction for child abuse. He does not claim that his other convictions were
not supported by sufficient evidence.
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as the legidature added by amendment the category of those “respongble for the supervison of achild”
severd yearslater. Seeid. at 322. In other words, as the Court explained:

A person may have the responsbility for the supervisonof aminor
child in the contemplation of § 35A dthough not standing in loco parentis
to that child. “Respongbility” in its common and generdly accepted
meaning denotes “accountability,” and “supervison” emphasizes broad
authority to oversee with the powers of direction and decision.

Id. at 323.

This responsbility, the Court added,

may be obtained only upon the mutua consent, expressed or implied, by
the one legdly charged with the care of the child and by the one assuming
the responsibility. In other words, a parent may not impose respongbility
for the supervison of his or her minor child on athird person unless that
person accepts the responsbility, and athird person may not assume such
responsibility unless the parent grantsiit.

Id. at 323-24.

The Court cautioned, however, that a“third person in whom responsibility has been placed is not
free to rinquish that respongbility without the knowledge of the parent. For example, a Sitter may not
smply walk away inthe absence of the parents and leave the children tother own devices.” Seeid. at 324.

Inthe indant case, thereisno disputethat every teacher of Kenwood High School had responsibility
for supervisng dl of the students during and after school hours, and that they had the implied consent of the
parentsto do so. Appellant concedes asmuchinhisbrief. There, he satesthat he had “aresponsbility for
supervisonof [Cindy],” and that he had responghility for the supervision of dl students* by mutua consent,
while they are at the school or while involved in a school related activity off the school premises” The

“mutua consent,” appelant agrees, is“implied.”



This point was buttressed by the testimony of both Cindy’ s mother and the school’ s principd. At
trid, Cindy’s mother stated that she believed that she had entrusted her daughter to the high school during
school days. And the principa of Kenwood High School testified that the teachers “are responsble to
assure the safety of the students,” regardless of whether they are on hdl duty or whether a student is a
member of ateacher’ sclass. In short, mutua implied consent to supervise Cindy a school existed by virtue
of gppdlant’s atus as ateacher a Cindy’s high schoal.

Appdlant, however, contendsthat the “mutua implied consent whichexisted due to the Appedlant’s
positionas ateacher ended when he and the child left the school.” In support of that proposition, he asserts
that “there was no request by her mother that the Appdllant drive the child home or that he be responsible
for her during the ride home.” Nor wasthere, he pointsout, a“ pattern of conduct where the gppdlant had
regularly driventhe child home withthe knowledge and consent of her parent.” Hetherefore concludesthat,
as there was no mutud consent that he drive Cindy home, he could not have had responsibility for
supervisng her during that trip.

Cindy’ smother may not have known that appellant had assumed the task of driving her home from
school, but, from that fact, it does not follow that she did not impliedly consent to hisdoing so. Indeed, it
is absurd to suggest that when a parent entrusts her child to a school that that parent does not impliedy
consent to any reasonable assstance that a teacher may provide to assure the child's return home from
school. In other words, it may be reasonably assumed by both parent and teacher that a parent impliedly
consents to al reasonable measures taken by ateacher to assure the safe return of the child from schooal,
induding persondly driving that child home. Indeed, it is hard to imagine that appellant would have taken
on the task inthe first place, thereby possibly exposing himseif to potentid civil or crimind liability, if he did
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not believe that he had the implied consent of Cindy’s mother to do so.

Once ateacher assumes the task of personaly transporting a child from school to home with the
implied consent of the child's parent, he or she adso assumes the responsbility of supervisng thet child.
Indeed, were we to rule otherwise, there would be nothing to prevent such ateacher from changing his or
her mind midway and dropping the child off at any locationadong the way, without the knowledge or consent
of the child’s parent. Asthe Court of Appedls observed in Pope, once assumed, a“third person. . . isnot
free to relinquish that respong bility without the knowledge of the parent. . . . and leavethe children to their
own devices” See Pope, 284 Md. at 324.

Hndly, there was no tempord break in the teacher and student rdationship that existed between
gppellant and the child. Such abreak, depending on itslengthand nature, can interrupt the implied consent
of the parent and dispel the teacher’ s duty to supervise. Had gppellant and Cindy met, for example, after
they had parted, at alocation unconnected with Kenwood High School, we might have reached a different
result in this case. But that is not the case here. Indeed, appdlant’s offer to give the child aride home was
made on school premiseswhile the child wasdill under the supervisonof gppdlant. And thetrip home began
onschool premises, where gopellant and Cindy got into his car. Fromthe moment he extended hisinvitation
until the time he and Cindy had sexud intercourse, she was never for long, if ever, ether out of hissight or,
for that matter, out from under hisinfluence or control. At bottom, a teacher-student relationship is based
on the student’ s trust and acquiescence to her teacher’s authority. At no time was there atempora bresk
inthat rel ationship so that wemight conclude the relationship inducing both trust and acquiescenceto authority
had at |east temporarily ended.

The standard for determining whether thereis suffident evidence to support aconviction“iswhether,
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after viewing the evidence in the light most favorable to the prosecution, any rationd trier of fact could have
found the essentiad elements of the crime beyond a reasonable doubt.” See Jacksonv. Virginia, 443 U.S.
307, 319 (1979); see also Burch v. State, 346 Md. 253, 272 (1997). Asisevident from our discussion
of the evidence, there existed in the indant case more than sufficient evidence from which any rationd trier
of fact could find that appellant had “respongbility for the supervison” of Cindy at the time he and the
fourteen-year-old student had sexud rdations, and that he was guilty of child abuse.

Understandably, gppdlant disagrees. Relying on an attorney genera’ sopinion and two cases, Pope
v. Sate, supra, and Newman v. State, 65 Md. App. 85 (1985), gopdlant clamsthat the circumstances
surrounding his encounter with Cindy preclude, as a matter of law, a finding that he was a person with
“responghility for supervison” of Cindy at the timethe sexua contact in question occurred. That reliance,
however, is misplaced.

Appdlant arguesthat 82 Att'y Gen. Op. 17 (1993) supports his claim that a the time of the aleged
child abuse he had no responsibility to supervise Cindy. Theissue addressed by that opinion was “whether
a teacher who has sexua contact with a student after school hours and off the school premises may be
considered a person with ‘ permanent or temporary custody or responsibility for supervison' of the sudent
and thus may be charged with child abuse under Artide 27, 8 35C of the Maryland Code.” See 82 Opinions
of the Attorney General 017, 107 (1997). The opinion states.

Our opinionis as follows Artide 27, 8 35C applies, even after
school hours or off the school premises, to a teacher who has “ custody or
respongibility for supervision of the child.” A teacher may be considered
responsble for the supervison of the student, and therefore subject to
Artide 27, 8§ 35C, if the teacher is with the student in connection with an

activity related to the school’s academic extra-curricular program or
otherwise as aresult of permisson from the child's parents for the child to
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accompany the teacher. Article 27, 8 35C does not apply, however, if

the teacher iswiththestudent under circumstances unrelated to school

programs or parental permission. In other words, as8 35C is currently

drafted and applied by the courts, the fact that a teacher iswith astudent is

done inauffident to satidfy the “custody or . . . supervison” component of

the child abuse law.
Id. (emphasis added). Citing this language, gppellant denies that, at the time of the aleged child abuse, he
had any respongbility for the supervison of Cindy. Appdlant’s brief states, “Thefactsinthis case are clear
that [Cindy] was not at the Appelant’s house due to any school related activity or as aresult of permisson
from her mother. Accordingly, under the Attorney Generd’s andysis, Artide 27, Section 35C does not
aoply.”

We of course are not bound by an Attorney Generd’s opinion. See Dodds v. Shamer, 339 Md.
540, 556-57 (1995). Moreover, the opinioninquestionis based onacase that is dearly didinguishable from
theingant case, dthoughit involves, asthe indant case does, sexua relations between teacher and astudent
after school hours and off of school property. That is, aswe shal explain, where the smilarity between the
two cases ends. Consequently, we hold that the Attorney Genera’ sopinionis not applicable to the facts of
the instant case.

In the case before the Attorney Generd, child sex abuse charges were brought “againg a midde
school teacher who had weekly sexua contact with a fourteen-year-old student of his after school hours at
apark or shopping center near the school.” The tria court held “that the State had failed to prove a key
dement of the charge — that the teacher had ‘permanent or temporary custody or responsibility for
supervison of the child.”” And the Attorney Generd agreed.

In that case, however, there was no basis for the Attorney Generd tofind implied parental consent
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to those clandestine meetings. Nor could a teacher have reasonably believed that he or she had parenta
consent to meet secretly at a park or shopping center with a student.

Incontradistinction to that case, the drcuit court here judtifiabdly found implied consent. Althoughthe
court faled to articulate its precise reasons for doing so, it was reasonable for the court to conclude that
school parentsimpliedly consent to teachers taking reasonable stepsto assure that those children, who stay
after school to work with their teachers, will have a means of getting home, including being transported by
their teachersif the teachers are willing to assume that responsibility.

Moreover, there was no tempord break in that relaionship, as might have occurred in the case
before the Attorney Generd. We can only speculate here, because that opinion does not indicate how the
teacher and his student in that case were able to meet at the shopping center and park where the sexua
contact occurred. Wedo know that it was not considered by the Attorney General, as no mention was made
of itin the opinion. In any event, the facts of the instant case are different in substantial and sgnificant ways
from those of the case that were before the Attorney Generd. We therefore conclude that appellant’s
reliance on 82 Att'y Gen. Op. 17 is misplaced.

Appdlant next turns to Pope in support of his dam that his responsbility for supervising Cindy
evaporated a the conclusion of the school day on which the abuse occurred. In Pope, athree-month-old
baby died from physicd injuries inflicted by his mother, who poked, squeezed, shook, and beat him while
in the grip of a“‘rdigiousfrenzy.” See Pope, 284 Md. at 315. At tha time, she believed hersdf to be
“‘God’” and that “‘ Satan had hidden in the body of her son.”” Seeid. The abuse occurred in Pope's
presence and at her home, wherethe mother and infant were temporarily Saying. Pope testified that she was

too “‘fearful’” and “‘shocked” to prevent the beating. Seeid. at 316. She was nonetheless convicted of
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child abuse. That conviction, however, wasreversed by the Court of Appeds, which held that because Pope
had neither “ permanent or temporary care or custody” of the child, nor respongbility for his supervison, she
could not be convicted of child abuse. Seeid. at 328-30.

Having earlier quoted at length from the Pope opinion, we need not now restate the reasoning
underlying that decison. Nor is it necessary to even advert to it, because appellant’s interest in Pope is
confined principdly to the fallowing statement in that opinion: “So it is that a baby Stter temporarily has
responsbility for the supervision of achild . ... And it is by mutua consent that a school teacher has
respongibility for the supervison of children in connection with his academic duties” 1d. at 324.

Quoting that language, appdlant arguesthat once the school day ends and astudent iswith a teacher
for areasonunrelated to anacademic activity, that teacher no longer has any respongbility for the supervison
of that child. That language, however, was clearly intended to beillugtrative of apoint the Court was making
and not dispogitive of any issue beforeit. Consequently, it is of no precedentid vaue.

Indeed, the issue of whenateacher’ srespongbility for the supervision of school childrenbegins and
ends was not even before the Court in Pope. Itsreference to ateacher’s“responshility for the supervison
of childrenin connectionwithhis academic duties’ wasjust one example givenby the Court of whenaschool
teacher was responsible for the supervison of students. There isno indication that the Court intended that
to bethe only set of circumstances under which such responsibility arises, a conclusion aso reached by the
court below. In finding gppellant guilty of child abuse, the circuit court expressed its beief that the Court of
Appeds did not intend to define “child abuse” so narrowly that it would not encompass abuse that occurred
inthe context of the “ other respongbilities that teachers have that are not Srictly academic.” Weagreeand,

therefore, find gppellant’ s reliance on Pope unpersuasive.
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The find authority, cited by appdlant, in support of hisrather narrow interpretation of a teacher’s
supervisory respons bility for sudentsis Newman v. State, supra. Inthat case, thedefendant was convicted
of raping and sxudly abusng a thirteen-year-old girl, who babysat his girlfriend’s children at his home.
Noting that the “victim’'s mother . . . tedtified that [the defendant] ‘ wasto take care of [the victim] and insure
her safety to and from the [the defendant’s| house,’” this Court held that the “there was legdly sufficent
evidence’ to support afinding of child abuse. See Newman, 65 Md. App. a 99. In contrast, gppellant
points out that Cindy’ s mother

testified that she was not aware that the Appdlant would be driving her
daughter home on June 9, 2000; that she did not ask the Appdlant to be
respongble for the supervison of her daughter on June 9, 2000 and that
there was no agreement between her and the Appdlant that the Appellant
would be responsible to supervise her daughter on that day.

The consent givenby the victim’ smother inNewman appearsto have been more overt and specific
than the implied consent granted by Cindy’s mother. Without such spedific consent, this Court would not
have been adle to hold that the defendant, who had no specia rdaionship with the victim — familid,
pedagogica or otherwise — had assumed responsibility for her supervison. In the ingtant case, however,
there was a special rdationship betweenthe vicimand her abuser: thereationship of trust and responsbility
that exists between student and teacher. It is that rdaionship which induces parents to consent, expresdy
and impliedly, to dl reasonable actions taken by teachers to assure the safe return of their children, induding

providing, if necessary, the means by which this objective will be achieved. In sum, the case sub judice

presents sufficient evidence to support afinding of implied consent and, therefore, child abuse.
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Appdlant next contends that the circuit court erred in denying his motion to suppress the recorded
telephone conversation between him and the victim.

In reviewing the denia of a motion to suppress, we may consider only the facts produced “‘ at the
suppression hearing . . . which are most favorable to the State as the prevailing party on the motion.”” See
Riddick v. Sate, 319 Md. 180, 183 (1990) (citations omitted). If thereis conflicting evidence, we must
adopt the findings of fact of the trid judge, unless the findings are dearly erroneous. See id. We are,
however, required to “make our own independent congtitutional agppraisal” as to whether an action was
proper “by reviewing the law and gpplying it to the facts of the case.” See Mathewsv. State, 106 Md. App.
725, 732 (1995). Applymng that standard to the mctant pace, we hold that the cirouit sourt did not err i
desrying appellant’s motion to suppress.

The telephone conversation in question was intercepted by police, pursuant to the Maryland
Wiretapping and Electronic Surveillance Act (“the Act”), Md. Code Ann. (1998 Repl. VVal., 2000 Cum.
Supp.), 88 10-401 through 10-414 of the Courts and Judicid Proceedings Article. Section 10-402(c)(2)
of that Act permits law enforcement officers “acting in a crimind investigation . . . to intercept awire, ord,
or eectronic communicationinorder to provide evidence of the commisson” of certain enumerated orimes,
mohiding child abuce, when “one of the parties to the communication has given prior consent to the
interception.”

At the motions hearing, appellant argued, as he does before this Court, that Detective Donohue, in
recording appelant’ s conversation with Cindy, knew or should have known that appellant’ s conduct did not
condtitute child abuse, and therefore gppd lant did not fal within the class of persons to whichthe child abuse

satute applies. Because the detective could not have believed that he was investigating child abuse,
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according to gppdlant, his interception of appellant’s conversation was not in accordance with § 10-
402(c)(2), and therefore, the recording of that conversation should have been suppressed.

Regecting that argument, the motions court found Detective Donohue' s testimony, that he believed
he was investigating child abuse at the time that he recorded the conversation at issue, to be credible. This
belief, opined the judge, warranted the detective s interception of appellant’s telephone conversation with
the victim. The court’ s precise words were:

| think the important point with regard to the suppression of the tape is that
the detective himsdlf, what he thought.

Hefdt that he was investigating a possible child abuse and it was
dore in good faith. There is certainly no indication whatsoever that
Detective Donohue fdt that he was merdly investigatingapossible sex crime.
And as such | think he was within the purview of the statute and would be
alowed, upon getting the proper waiversfromthe vicim and her mother, to
ligen in and tape the telephone conversation. The jury may wdl decide it
does not congtitute child abuse. But | think by this definition | think he had
aright to take the tape.

So the motion to suppress the tape of Defendant and the victim in
this caseis going to be denied.

Asthis Court has stated, § 10-402(c)(2) “doesnot . . . requirethe target of the investigationto have
actualy been adjudged guilty of committing one of [itsenumerated] crimes. Suspicion enough to warrant an
invedigation isaufficient.” Fearnow v. Chesapeake Telephone, 104 Md. App. 1, 24 n.21 (1995), rev'd
on other grounds, 342 Md. 363 (1996). Becausethereisno bassfor holding that the circuit court’ sfinding
of good faith was plainly erroneous and because the victim's statement to the detective, prior to the
interception of the conversation, provided compelling evidence of child abuse, gppellant’s argument is

unpersuasive.
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Moreover, because we conclude that appellant’s conduct did condtitute child abuse, his argument,
which was basad entirdly on the claim that it was obvious that his conduct did not amount to child abuse, is

now Moot.

[1.

Appdlant’s lagt contention is that the trid court erred in denying his motion to sever the count
charging him with child abuse from those counts cherging him with other offenses. Spedificaly, appelant
arguesthat “[i]f the child abuse count was tried separately, and the Appellant wasfound, asametter of law,
not to be in the class of persons to whom Article 27, Section 35C is directed, the tape would not be
admissble in a later trid as to [the] sexud offensds] . . . .” Because there was no severance, appellant
further argues, “[o]ncethe [trid judge] heard the taped conversations, it . . . necessarily affect[ed] hisdecison
on dl the charges againg the Appellant. Severing thetrid of the child abuse count [would have] avoid[ed]
the prgjudice caused by the tape.”

Once agan, appdlant’s argument rests entirely on the assumption that gppellant’ s conduct did not
condtitutechild abuse. Becausewe hold that gppellant’ s conduct did congtitute child abuse, hisargument that
he was wrongfully denied severance, like his dam that the recorded conversation he had had with Cindy
should have been suppressed, is now moot.

In any event, the recorded conversation was relevart to the question of whether appellant had
engaged insexud intercourse with the victim. It was therefore centrd to the proof of al chargesand would
have been admissble at a later trid of the remaining counts had severance been granted. Consequently,

gppellant suffered no prejudice from the court’s denid of his motion to server.
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Indeed, even if the recorded conversation was not centrd to the proof of dl charges, its admission
into evidence would not have been error. At abenchtrid, aswe had here, “the judge has Sgnificantly more
discretiononthe severance/joinder issue thanis permitted in ajury trid.” Wieland v. Sate, 101 Md. App.
1, 13(1994) (dting Graves v. State, 298 Md. 542 (1984)). Heor she*“hasthe discretion to permit joinder
of offenses.. . . even if thereis no mutud admissibility of offenses because it may be presumed that ajudge
will not transfer evidence of guilt asto one offense to another offense” Conyers v. State, 345 Md. 525,

552-53 (1997).

JUDGMENT AFFIRMED.

COSTSTO BE PAID BY APPELLANT.
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