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Thi s appeal focuses on one of the npbst expressive parts of
t he human body —the thunb: “thunbs up” (approval), “thunbs down”
(di sapproval ), “thunbing one’s nose” (defiance), and “thunbing a
ride” (requesting transport).* Notw thstanding all of the things
we ask of this unassumng two-jointed digit, appellee, Bank of
Anmerica, adds one nore task — personal identification. The
thunmbprint, if Bank of America has its way, will now be one nore
nmeans by which the identity of a non-account check holder is
expressed and confirned. This idea has of course not net with
uni versal approval, and that is why this matter of first
i mpression i s now before us.

Specifically, we are presented with the question of whether
Bank of Anerica’s practice of requiring non-account check hol ders
to provide a thunmbprint signature before it will honor a check is
| awf ul . Appel l ant, Jeff E. Messing, clains that it is not and
filed a conplaint for declaratory judgnent in the Grcuit for
Baltinmore City, requesting a declaration that the practice is
illegal and an order requiring its cessation. 1In reply, appellee
filed a notion for summary judgnent. That notion was granted;
appel l ant’ s conpl ai nt was dism ssed; and this appeal foll owed.

In addition to the question of the legality of appellee’ s
t hunbprint signature program appellant al so raises questions as

to whether appellee “accepted,” “dishonored,” or *“converted”

"Not to menti on, we should add: “thunbing through” (perusing a
document), “all thunbs” (clunsiness), and “under one's thunmb” (dom nance and
control).



appel l ant’ s check upon present nent. Al of these questions have
been presented for our review and are set forth below as they
appear in appellant’s brief.

l. Did the circuit court err in construing
t he requi r enent of giving “reasonable
identification” under [C.L.] 8 3-501 (b)(2) to
require a thunbprint if demanded by a drawee
to whom presentnent of a check is nuade,
notwi t hstandi ng the proffer of reasonabl e and
customary docunentary forns of identification?

1. Didthe circuit court err in finding the
appel l ee did not accept the particul ar check
at issue, as “acceptance” is definedin[C L.]
8§ 3-409(a)?

[, Did the circuit court err in finding
that the appellee did not dishonor the
particul ar check at issue, as “dishonor” is
defined in [C.L.] 8§ 3-502(d)(1)?

IV. Didthe circuit court err in finding the
appel | ee did not convert the cash proceeds of
t he particul ar check at i ssue, as “conversi on”
is set out in [C L.] § 3-4207?

V. Did the circuit court err in not giving
full effect to the plain |language of [C.L.] 8
3-111, that states that when no address is
stated in an instrunent, “the place of paynent
is the place of business of the drawee or
maker. |If the drawee or maker has nore than
one place of business, the place of business
is any place of business of the drawee or
maker chosen by the person entitled to enforce
t he instrunent”?

\Y/ Did the circuit court err in granting
appellee’s notion for sunmary judgnent and
dism ssing with prejudice as a natter of |aw
the appellant’s conplaint for declaratory
j udgment ?



For the reasons that follow, we hold that the circuit court
did not err in granting summary judgnent and dism ssing
appel lant’s conplaint. Requiring thunbprint signatures for non-
account check holders is lawful, and at no tine did appellee
accept, convert, or dishonor appellant’s check.

However, because this appeal involves a request for
decl aratory judgnment and the circuit court neither entered a
witten declaration of the rights of the parties nor did it file
any witten opinion which could be treated as a declaratory
j udgnent, we shall vacate the judgnent and renmand this case to the
circuit court to enter a witten declaration of the rights of the
parties consistent wth this opinion. Bushey v. Northern
Assurance Co. of America, 362 Ml. 626, 651-52 (2001); see also
Maryland Ass’n of Health Maintenance Organizations v. Health
Servs. Cost Review Comm’n, 356 M. 581 (1999)("“'whether a
declaratory judgnent action is decided for or against the
plaintiff, there should be a declaration in the judgnent or decree
defining the rights of the parties under the issues
made.’ ”) (citation omtted). Bef ore doing so, however, we shal
reviewthe nerits of this case. Bushey, 362 Ml. at 651-52 (2001);
see also Ashton v. Brown, 339 Ml. 70 (1995) (remand was appropri ate

action even though the nmerits of the controversy were addressed on

appeal ).



Background

On August 3, 2000, appellant attenpted to cash a check for
$976 at the Light Street branch office of appellee in Baltinore
City. That check was nmade out to appellant and drawn on a Bank
of America custoner checking account.

Upon entering the bank, appellant handed the check to a
teller. The teller then confirnmed the availability of the funds
on deposit, and placed the check in a conputer validation slot.
After “validating” the availability of those funds, the conputer
stanped the tinme, date, account nunber, and teller nunber on the
back of the check. It also placed a hold on $976 in the drawer’s
account .

The teller then gave the check back to appellant to endorse.
After he had endorsed the check, the teller asked appellant for
I dentification. In response, appellant presented his driver’s
license and a major credit card. The identification information
on the license and credit card was then transferred by the teller
to the back of the check.

During this transaction, the teller asked appellant if he was
a Bank of Anmerica custoner. Wien he said “no,” the teller
returned the check to appellant and requested that he place his
“thunmbprint signature” on the check in accordance with appellee’s

t humbprint signature policy for “non-account holders.” That



policy, whichis posted at each teller’s station,? requires a non-
account hol der, seeking to cash a check drawn on a Bank of Anerica
custoner account, to provide a thunbprint signature.

The provision of such a signature is neither nmessy nor tine
consumng. A thunbprint signature is created by applying one’s
right thunb to an i nkless fingerprinting device that | eaves no ink
stain or residue. The thunbprint is then placed on the face of
the check between the neno and signature |ine.

After requesting appellant’s thunbprint signature, theteller
counted out $976 in cash from her drawer anticipating that
appel l ant would conply with that request. Wen he refused to do
so, the teller indicated that the bank would not be able to
conplete the transaction without his thunbprint. Appellant then
asked to see the branch nmanager, and the teller referred himto a
“M. Qorigkeit,” the branch manager.

Upon entering the branch manager’s of fice, appel | ant demanded
that the check be cashed despite his refusal to place his
t hunbprint on the check. The branch nmanager exam ned the check
and returned it to appell ant expl ai ni ng t hat because appel | ant was
not an account holder, Bank of Anmerica would not cash the check

wi thout his thunbprint on the instrunent. The requirenment of a

2 Signs relating to the Federal Deposit |Insurance Corporation are

attached to the writing surface at each teller’s station. The |ower right
gquadrant of each sign declares: “Thumbprint Signature Participating Member
For the protection of our customers, Thunmbprint Signatures will be obtained
fromall non-account holders seeking to cash checks.”
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t hunbprint signature from non-account holders was in accordance
with the deposit agreenment that Bank of Anerica has with each of
its account holders. That agreenent states that Bank of Anmerica
is permtted “to establish physical and/ or docunent ary
requi renents” of payees or other hol ders who seek to cash an item
drawn on a Bank of America custoner’s account.

Appel | ant then requested that the branch manager provide him
with a copy of the Bank’s thunbprint policy. The branch nmanager
contacted appellee’ s regional headquarters and was inforned that
no such i nformati on was avail able for public distribution. After
the branch manager conveyed that information to appellant,
appellant left the bank. Monents later, the teller rel eased the
hold on the customer’s funds, voided the transaction in the
conmputer, and placed the $976 in cash back in her drawer.

I ndi gnant over the bank’s policy, appellant filed a conpl ai nt
for a declaratory judgnent requesting the circuit court to
“determ ne and declare” that 1) appellant had provided appellee
with “reasonable identification” wthout his thunbprint; 2)
requiring a thunmbprint is not “reasonable identification” under
Maryl and Code (1975, 1997 Repl. Vol ., Supp. 2000), 8§ 3-501 (b)(2)

of the Commercial Law Article (“C.L.");® 3) requiring a thunbprint

Titles 1 through 10 of the Commercial Law Article of the Maryl and Code
(al so known as the Maryland Uniform Commercial Code) are “generally verbatim
of the Official Text of Uniform[Conmmercial Code (“U.C.C.")]." The
General Revisor's Note to the Maryland U.C.C. indicates that, except for
"corrective changes" and Article 9, the Maryland U. C.C. contains the sanme
| anguage as the U.C.C.
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of non-account hol ders to cash a check is “illegal, inappropriate,
and unnecessary;” 4) requiring non-account holders to provide a
thunmbprint is an invasion of privacy; 5) non-account hol ders need
not provide a thunbprint to cash a check with appellee; 6)
appel l ee had accepted the check; 7) appellee had wongfully
di shonored t he check; and 8) appel | ee had wongfully converted the
check. Appel l ant al so requested that the circuit court order
appel | ee to cease and desist fromrequiring thunbprint signatures
in Maryl and.

In reply, appellee filed a notion to dismss appellant’s
conplaint or, inthe alternative, for sunmary judgnment. Appellant
then responded by filing an opposition to appellee’s notion and a
cross notion for summary judgnent. At a hearing on those notions,
the circuit court entered summary judgnent in favor of appellee

and di sm ssed appellant’s conplaint with prejudice.

Standard of Review
In evaluating appellant’s contention that the circuit court
erred in granting appellee’s notion for summary judgnent, we
observe that sunmary judgnent is appropriate only when, after
view ng the notion and response in favor of the non-noving party,
there i s no genuine issue of material fact, and the party in whose
favor judgnment is entered is entitled to judgnent as a nmatter of

| aw. Pittman v. Atlantic Realty Co., 127 M. App. 255, 269-70,
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rev'd on other grounds, 359 Md. 513 (2000) ; Mdl. Rule 2-501(e). 1In
ot her words, once we have concl uded that there i s no genuine i ssue
of material fact, our standard of review "is whether the tria
court was legally correct." Heat & Power Corp. v. Air Prods. &
Chems., Inc., 320 Md. 584, 591 (1990). Applying that standard to
the instant case, we conclude, for the reasons set forth bel ow,
that the circuit court was legally correct in granting appellee’s
notion for sunmary judgnment and dismissing wth prejudice

appel l ant’ s conpl ai nt.

Discussion
I.

Appel | ant contends that the circuit court erred in construing
the “reasonabl e identification” requirenent of C.L. 8§ 3-501(b)(2)
to include a thunbprint signature if demanded by appellee,
notw t hst andi ng appellant’s proffer of his driver’s |icense and a
credit card. C L. 8 3-501(b)(2) provides:

Upon demand of the person to whom present nment
is made, the person nmaking presentnent mnust
(i) exhibit the instrunent, (i) give
reasonable identification and, if presentnent
is mde on behalf of another person,
reasonabl e evi dence of authority to do so, and
(ii1) sign areceipt onthe instrunent for any
paynent nade or surrender the instrunent if
full paynent is made. (Enphasis added).

Because C. L. 8 3-501(b)(2) does not define “reasonable

identification,” appellant maintains that we should ook to Title
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31, 8§ 103.28 of the Code of Federal Regulations (“CFR')* which

according to appell ant, does. That regul ati on was pronul gated by
the United States Departnent of the Treasury pursuant to the Bank
Secrecy Act, 31 US C § 5311, et seq® For certain cash

transactions exceeding $10,000 per business day,® 31 CF.R §

103.28 requires that financial institutions handling such
transactions verify “the identity . . . of any person or entity on
whose behalf such transaction is to be effected.” That

verification is to “be nade by exam nation of a docunent, other
than a bank signature card, that is normally acceptable within the
banki ng coomunity as a neans of identification when cashi ng checks
for nondepositors (e.g., adrivers [sic] license or credit card).”
Id. Because 31 CF.R § 103.28 recognizes a driver’s |license or
credit card as a reasonable met hod for est abl i shi ng
“identification when cashing checks for nondepositors,” appellant
argues that other nethods of identification, such as appellee’s

t hunbprint signature program are unreasonable. W disagree.

31 C.F.R § 103.27 (52 Fed. Reg. 11443); as amended 52 Fed. Reg. 12641
(1987); 54 Fed. Reg. 3027 (1989). Redesi gnated at 31 C.F.R. § 103.28 (54 Fed
Reg. 33678 (1989)); 58 Fed. Reg. 45263 (1993); 59 Fed. Reg. 61662 (1994).

Pub. L. No. 91-508, 84 Stat. 1114 (1970) (codified as amended in 12
US. C, 15 U S.C. and 31 U.S.C.). The Bank Secrecy Act “enpowers the
Secretary of the Treasury to require financial institutions to keep records
and file reports that the Secretary determ nes have a high degree of
usefulness in crimnal, tax, and regulatory matters.” 52 Fed. Reg. 11436
(1987).

see 31 C.F.R. § 103.22 (requiring regulated entities, including banks

and other financial institutions, to file a report for each cash transaction
exceedi ng $10, 000 on one business day).
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Wile 31 CF.R 8§ 103.28 does indicate that a driver’s
license or a «credit card my be an acceptable form of
identification for certain transactions in excess of $10,000, it
does not, as appel |l ant suggests, preclude appellee fromrequiring
a thunbprint signature of non-account hol ders who wi sh appellee to
honor their checks. A “drivers license [sic] or credit card,”
according to 31 C.F.R 8§ 103.28, are only exanpl es of the types of
identification “normally acceptable within the banking community
as a neans of identification when —cashing checks for
nondepositors.” Nowhere does 31 CF. R 8§ 103.28 suggest that a
driver’s license and a credit card are the only acceptable forns
of identification. Nor does 31 C F.R 8 103.28 preclude a
financial institution fromrequesting additional or alternative
forns of identification.

I ndeed, if the Treasury Departnment had intended to limt
reasonable identification under 31 CF.R 103.28 to just a
driver’s license and a credit card, it could have done so. But it
did not. Nonet hel ess, appellant would have us di sregard a
cardinal tenet of statutory construction that a court nmay not
“omit words to nmake a statute express an intention not evidenced
in its original form”’ by omtting the language in 31 C. F. R

103.28 indicating that a driver’'s license or a credit card are

" Board of Educ. of Garret County v. Lendo, 295 Md. 55, 63
(1982) (“Absent a clear indication to the contrary, a statute, if reasonably
possible, is to be read so that no word, clause, sentence, or phrase is
rendered surplusage, superfluous, meaningless or nugatory.”).
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only exanples of reasonable identification and not the only
acceptable forns of such identification.

Wil e the phrase “reasonable identification” under forner
UCC § 3-505(1)(b), now codified in Maryland as C L. § 3-
501(b)(2), has been addressed by the other state courts in other
contexts,® what constitutes “reasonabl e identification” under C. L.
3-501(b)(2) —particularly whether a “thunbprint signature” does
—is a question that has not been addressed by any federal or
state court, at least not in any reported opinion.

Appel lee’s thunmbprint requirenent is a form of “reasonable
identification” for a nunber of reasons. First, a thunbprint
signature has been accepted by the drafters of the Maryl and UCC as
an effective, reliable, and accurate way to authenticate a witing
on a negotiable instrunment.

“In accord with the systematic presentation of the UCC and

its use of consistent termnology,” UCC § 1-201 sets forth “46

Swilner v. O’Donnell, 637 S.W2d 757, 760 (Mo. App. 1982)(noting that
under former UCC § 3-505(1)(b) the naker of a note may require, without
di shonor, ... “reasonable identification of the person making presentnment
together with evidence of his authority to make [presentment] if made for
anot her”) (enmphasi s added); Rockland Trust Co. v. South Shore Nat. Bank, 314
N. E. 2d 438, 441 (1974)(using former § 3-505(1)(b) as “an anal ogical basis for
interpreting the requirement that the check be ‘properly endorsed.’”); Wright
v. Bank of California, N.A., 276 Cal. App.2d 485, 491 (1969)(“[S]ection 3-505
does not purport to establish any duty on the part of the bank; the specified
precautions are nerely made available to the drawee without danger that
di shonor of the instrument will be found to have occurred.”). See also
Temple-Eastex Inc. v. Addison Bank, 672 S.W 2d 793, 796-97 (Tex. 1984)
(circumstances surrounding a demand for payment by distributee of assets of
non- exi stent beneficiary of letter of credit should have put issuer of that
letter on notice as to distributee’s rights since issuer could have required
evidence (i.e. reasonable identification under former § 3-505) of
di stributee’s authority to make presentment of the letter of credit).
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basic ternms” to be used throughout the Code to “offer a starting
point for the interpretation of many Code sections.” 1 WIlliamD
Hawkl and, Uniform Commercial Code Series, 8 1-201:1 (1998). The
term “signed” is defined in CL. 8 1-201(39)(1975, 1997 Repl.
Vol .) as “any synbol executed or adopted by a party with present
intention to authenticate a witing,” and that definition applies
t hroughout the Maryl and UCC. As to what “signed’” neans, the
Oficial Coment to C L. 8§ 1-201(39) states:

The inclusion of authentication 1in the

definition of "signed" is to nake clear that

as the termis used in this Act a conplete

signature i s not necessary. Aut hentication may

be printed, stanped or witten; it nmay be by

initials or by thumbprint.
C L. 8 1-201, Oficial Conmment 39 (1975, 1997 Repl.
Vol . ) (enphasi s added).

Among the sections of the Maryland UCC enploying the term

“signed,” which, as noted, includes a thunbprint, are: C L. 8§ 3-

401(a) (holding that a “person is not l|iable on an instrunent

unless (i) the person signed the instrunment.”)(enphasis added);

C.L. 8 3-402(a)(“If a person acting . . . as a representative
signs an instrument . . ., the represented person is bound by the
signature . . . .”)(enphasis added); C L. § 3-403(a)(“[A]ln
unaut hori zed signature is ineffective except . . . in favor of a

person who in good faith pays the instrunent or takes it for
val ue.”) (enphasi s added); C. L. 8 3-419(b)("“An accommodati on party

may sign the instrument [and] . . . is obliged to pay the
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instrument in the capacity in which the acconmobdation party
signs.”) (enphasi s added). Consequently, a thunbprint is deenmed an
acceptabl e and reliable formof signature throughout the Maryl and
uccC

Second, the process that a non-account hol der goes through to
provi de a thunbprint signature is not unreasonably inconvenient.
As not ed, non-account hol ders seeking to cash a check are asked to
apply their right thunb to an inkless fingerprinting device to
create a “thunbprint signature.” Unlike fingerprinting — which
has repeatedly been upheld as an “unobtrusive” form of
i dentification® —thunbprint signatures do not require application
of ink nor do they require the participation of nore than one
digit. In fact, appellant’s thunbprint signature programuses an
i nkless fingerprinting device that |eaves no ink stains or
resi due.

And third, this procedure is a reasonable and necessary
answer to the growing incidence of check fraud. The Anerican

Bankers Association has reported that check fraud | osses have

° The use of fingerprints, as a form of identification, has been

approved in many noncrim nal contexts. See, e.g., Perkey v. Department of
Motor Vehicles, 721 P.2d 50 (Cal. 1986) (state |law requiring an individual to
provide a fingerprint as a condition for obtaining a drivers |icense upheld);
see also Thom v. New York Stock Exch., 306 F. Supp 1002 (S.D.N.Y. 1970), aff’d
sub. nom., Miller v. New York Stock Exch., 425 F.2d 1074 (2d Cir.), cert.
denied, 398 U.S. 905 (1970)(state law requiring enployees in the securities
industry to provide fingerprints was upheld); People v. Stuller, 10 Cal . App. 3d
582 (1970) (muni ci pal ordinance requiring bartenders to submt fingerprints to
the |l ocal police department upheld); Brown v. Brannon, 399 F. Supp. 133
(MD.N. C 1975); aff’d, 535 F.2d 1249 (4'" Cir. 1976) (munici pal ordinance
requiring fingerprinting of applicants for business |license upheld).
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grown, between 1995 and 1997, at an average rate of 17.5 percent.
Carreker-Antinori, Provide Your Bank with a Shield of Protection
against  Check  Fraud, Thonpson Fi nanci al Publ i shi ng, at

http://ww. tfp.comtext/Fraudlink.pdf. “lIndustry estimtes based

on survey data show that actual |osses fromcheck fraud anounted
to $512.3 mllion in 1997, a 5.2 percent increase over the $487.1
mllion estimated for 1995." Id.

As a result of the rising | evel of check fraud, thunbprint
prograns, as appellee notes, “have been endorsed by the Anmerican
Bankers Association and nore than thirty (30) state bankers
associ ations including Ari zona, Maryl and, M ssouri, O egon, Texas,
Utah and Virginia.” Testifying before the United States House of
Representatives as to the effectiveness of these prograns,
Charles L. Onens, forner Chief of the Financial Crines Section of
the FBI, stated:

W have supported inplenmentation of inkless
fingerprint policies which have been adopted
by over 20 State bankers associ ations for non-
bank custoners negotiating checks. VWher e
i mpl ement ed, t hese procedur es have
successful |l y reduced negoti ati on of stol en and
counterfeit checks by as nuch as 50 percent.
Computer Generated Check Fraud, Subcommittee on Domestic and
International Monetary Policy, Committee on Banking and Financial
Services, U S. House of Representatives, My 1, 1997, see also

Perkey v. Department of Motor Vehicles, 721 P.2d 50, 53 (Cal.

1986) (stating that the fingerprint requirement is one of the few
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non-i nvasi ve reliabl e neans of conbating ranpant fraud).

Finally, appellant’s contention that a thunmbprint does not
serve the purposes of the Act is unpersuasive. W agree with
appel l ant that a thunbprint cannot be used, in nost instances, to
confirmthe identity of a non-account checkhol der at the tine that
the check is presented for cashing, as his or her thunmbprint is
usually not on file with the drawee at that tine. W disagree,
however, with appellant’s conclusion that a thunbprint signature
Is therefore not “reasonable identification” for purposes of C. L.
8§ 3-501 (b)(2).

Nowher e does the | anguage of C. L. 8 3-501(b)(2) suggest that
“reasonabl e identification” islimtedto infornmation appellee can
authenticate at the tinme presentnent is made. Rather, all that is
required is that the “person nmaking presentnent nust . . . give
reasonabl e identification.” C. L. 8 3-501(b)(2). While providing
a t hunmbprint signature does not necessarily confirmidentification
of the checkhol der at presentnent —unless of course the drawee
bank has a duplicate thunmbprint signature on file —it does assi st
in the identification of the checkhol der should the check |ater
prove to be bad. It therefore serves as a powerful deterrent to
those who m ght otherw se attenpt to pass a bad check. That one
met hod provides identification at the tine of presentnent and the
other identification after the check may have been honored, does

not prevent the latter frombeing “reasonable identification” for
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pur poses of C.L. 8§ 3-501(b)(2).
II.

Appel I ant contends that the circuit court erred in holding
t hat appellee did not “accept” the check at issue under C. L. § 3-
409(a) (1975, 1997 Repl. Vol.). That section provides:

“Accept ance” nmeans the drawee’s signed
agreenment to pay a draft as presented. It
must be witten on the draft and nmay consi st
of the drawee’s signature alone. Acceptance
may be made at any tine and becones effective
when notification pursuant to instructions is
given or the accepted draft is delivered for
t he purpose of giving rights on the acceptance
to any person.

Appel lant clainms that the teller had accepted the draft in
gquestion and that appellee was therefore required to pay it at the
time of acceptance. | ndeed, C. L. 8 3-413(a) (1975, 1997 Repl
Vol .) states that “[t] he acceptor of a draft is obliged to pay the
draft (i) according to its terns at the tinme it was accepted.”
Moreover, “[i]f a draft is accepted by a bank, the drawer is
di scharged, regardless of when or by whom acceptance was
obtained.” C.L. 8 3-414(c). Therefore, according to appellant,
“the check that was returned to the Appellant when the Appellee
wrongfully refused to pay the Appell ant the proceeds of sane is no
| onger negotiable and the drawer’s obligation to Appellant was
di scharged.”

In support of his claim that his check was accepted by

appel l ee, appellant cites the testinony of the teller that she
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put the Check into the validation slot of [her] conputer and
val idated the Check.” By that act, appellant clains, appellee
endorsed the check. And indeed, a “signature may be made (i)
manual |y or by neans of a device or machine, and (ii) by the use
of any nane, including a trade or assumed nane, or by a word

mark, or synbol executed or adopted by a person with present
intention to authenticate a witing.” C. L. 8§ 3-401(b).

Appel lant then points to Oficial Coment 2 to C. L. 8§ 3-
409(a), which states that, as a general rule, “the nere signature
of the drawee on the instrunent is a sufficient acceptance.” He
t heref ore concl udes that appellee’s placenent of that check in the
validation slot of the conputer constituted “acceptance.” We
di sagree and hol d that the check in question was not “accepted’ as
that termis defined by C L. 8§ 3-409(a).

To constitute an “acceptance” under C L. 8 3-409(a), the
accept ance nust be:

(1) inwiting, (2) witten on the instrument

itself, (3) signed and (4) delivered to the
hol der or the holder notified

* * %

Al t hough usual Iy an obl i gati on on a negoti abl e
instrument is not effective until t he
i nstrunment is delivered, an acceptance becomes
operative when completed either by delivery or
by notification [by the drawee]. By
permtting an acceptance to be effective upon
notification, the acceptance becones effective
earlier and delay is avoided. The
notification nmust indicate that there has been
a witten acceptance and nust be sent to the
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hol der or to another person at the holder’s
di rection.

6 WIliamD. Hawkl and, Uniform Commercial Code Series, [Rev] 8§ 3-
409: 2 (1999) (enphasi s added) (footnotes omtted).

In other words, for an acceptance to occur, appellant nust
establish that the instrunent was signed by the appellee and that
the latter notified appellant that it had accepted it. See e.g.,
Union Export Co. v. N.I.B. Intermarket, A.B., 786 S.W2d 628, 629
(Tenn. 1990) (bank accepted draft where it both signed draft and
sent notice of acceptance under fornmer 3-410);'° Merson v. Sun Ins.
Co. of New York, 253 N.Y.S. 2d 51, 52-53 (1964)(“[D]rawee bank did
not irrevocably accept [a] draft by notification or delivery,
despite drawee’s tentative approval of the check by placing the
wor ds “upon acceptance [by the drawee bank]” on it.); see also
Schering-Plough Healthcare Products, Inc., v. NBD Bank, N.A., 98
F.3d 904, 908 (6'" Cir. 1996)(holding that the words “No Stops”
[indicating no stop paynents] and “TV’ [initial of drawee bank
enpl oyee providing that i nformation] on the back of two checks did
not evi dence a “signed agreenent” or “intent to pay the drafts” to
constitute acceptance under the UCC 8§ 3-409(a)).

Wi | e Bank of Anerica’ s stanping of the check may constitute

% The first three subsections of Section 3-409 is a restatement of

former Section 3-410.” Official Conment 1 of C.L. 8 3-409 (1997 Repl. Vol.).
Former section 3-410(1) provided “[a]cceptance is the drawee’s signed
engagement to honor the draft as presented. It nust be written on the draft,
and may consist of his signature alone. It beconmes operative when conpleted
by delivery or notification.”
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a “signed agreenent” to pay the check as presented, there is no
evidence that appellee notified or delivered notification to
appel  ant that an acceptance had occurr ed.

As noted earlier, the check was given back to appellant by
the teller so that he could put his thunmbprint signature on it,
not to notify or give himrights on the purported acceptance.
After appellant declined to put his thunbprint signature on the
check, he was infornmed by both the teller and the branch manager
that it was against bank policy to honor the check wthout a
t hunbprint signature. |Indignant, appellant wal ked out of the bank
with the check. Because appellant did not conply with appellee’s
request to provide a thunbprint signature when the check was
handed over, it cannot be said that there was an “accepted draft

delivered [by appellee] for the purpose of giving rights on

the acceptance to” appellant. C. L. § 3-409(a).

III.

Appel l ant further asserts that the circuit court erred in
hol di ng that the appellee did not dishonor the check under C. L. §
3-502(d)(1). That section provides that “if the draft is payable
on demand, the draft is dishonored if presentnment for paynent is
duly made to the acceptor and the draft is not paid on the day of
present nent.” Because the check “presented to [appellee] was

payabl e on demand” and because appellee “accepted the check on
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August 3, 2000, but did not nmake paynent on that date,” appellant
concl udes that appellee “di shonored the check.”

C. L. 8 3-502(d) (1), however, is not relevant to the instant
case because the check in question, as we concluded earlier, was
never accepted by appellee. 1In other words, appellant cites the
wrong section of the UCC. The section that appellant shoul d have
cited is CL. & 3-502(b)(2), as it applies to dishonored

“unaccept ed” checks.

That section provides that if an unaccepted “draft is
payabl e on demand . . . the draft is dishonored if presentnent for
paynent is duly nade to the drawee and the draft is not paid on
the day of presentnent.” CL 8 3-502(b)(2). There is no
di shonor, however, if presentnent fails “to conply with the terns
of the instrunent, an agreenent of the parties, or other
applicable law or rule.” C L. 8 3-501(b)(3). In the words of
one authority:

If the presentnent is not proper, paynent or

acceptance nay be refused by the present ee and

thi s refusal does not constitute a di shonoring

of the instrunment. This provision cones into

play if the presentnent does not conply “with

the terns of the instrunment, an agreenent of

the parties, or other applicable lawor rule.”
6B Anderson on the Uniform Commercial Code [Rev] 8 3-501:15(3d Ed.
1998).

It is undisputed that appellee had the authority to refuse

paynment in accordance with the deposit agreenent it had with each
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account holder, including with the drawer of the check in
question. Pursuant to that agreenent, appellee was pernmitted to
set “physical and/or docunentary requirenents” for all those who
seek to cash a check with appellee. And because appell ee had the
authority to refuse paynent by agreenment with its custoner under
CL 8 3-501(b)(2)(ii) wunless *“reasonable identification” was
presented, appellant’s failure to provide his thunbprint rendered
the presentnent ineffective and did not result in a dishonor of

the check when appellee returned it to him

IvV.

Appel I ant contends the circuit court erred in holding that

appel l ee “did not convert the cash proceeds of the particular

check at issue, as ‘conversion’ is set out” in C L. 8 3-420(a)
(1975, Repl. Vol. 1997, Cumm Supp. 2000). That subsection
provi des:

The | aw applicable to conversion of persona

property applies to instrunents. An
instrunent is also converted if it is taken by
transfer, other than a negotiation, from a
person not entitled to enforce the instrunent
or a bank nakes or obtains paynent wth
respect to the instrunent for a person not
entitled to enforce the instrunment or receive
paymnent .

Appel l ant argues that Bbecause appellee’s teller took
possessi on of the check and then counted and separated out the

proceeds of the check to pay themto appellant, the failure of the
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teller to then do so constituted a conversion. In appellant’s
words, he “was deprived of the proceeds to which he was entitled
to possess at that tine, and the refusal of [appellee] to turn
over the proceeds to [him was a conversion.” W disagree.

Appel I ant unfortunately confuses the check, which was his
property, with the proceeds of that check, which were not. The
proceeds of the check belonged to the bank until paid over to
appel  ant —whi ch of course they never were because of appellant’s
refusal to provide a thunbprint signature.

“Conversion,” we have held, “requires not nerely tenporary
interference wth property rights, but the exercise of
unaut hori zed dom ni on and control to the conpl ete excl usion of the
rightful possessor.” Yost v. Early, 87 WM. App. 364, 388
(1991) (citations omtted)(quotations omtted). At no time did
appel | ee exercise “unauthorized dom nion and control [over the
check] to the conplete exclusion of the rightful possessor,”
appel | ant.

Appel I ant voluntarily gave the check to appellee's teller.
When appellant indicated to the teller that he was not an account
hol der, she gave the check back to himfor a thunbprint signature
in accordance with bank policy. After being informed by both
appel l ee’ s tell er and branch manager that it was appellee’s policy
not to cash a non-account holder’s check w thout a thunbprint

signature, appellant |eft the bank with the check in hand.
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Because appellant gave the check to the teller, appellee’s
possessi on of that check was anything but “unauthorized.” And,
having returned the check, within mnutes of its receipt, to
appel l ant for his thunbprint signature, appellant never exercised
“dom nion and control [over it] to the conplete exclusion of the
rightful possessor,” appellant. In short, there was no
conver si on.

V.

Finally, appellant contends that the circuit court erred in
not giving full effect to the plain |language of C L. § 3-111
(1975, 1997 Repl. Vol.). That section provides:

[Aln instrunent is payable at the place of
paynment stated in the instrunent. If no place

of paynent is stated, an instrunent is payabl e
at the address of the drawee or maker stated

in the instrunent. |If no address is stated
the place of paynent is the place of business
of the drawee or naker. |f a drawee or naker

has nore than one pl ace of busi ness, the place
of paynent is any place of business of the
drawee or maker chosen by the person entitled
to enforce the instrunent.

Appel | ant argues that since neither the place of paynment nor
the address of the drawee or naker was stated in the check, the
check was payable at any place of business of appellee (the
drawee) chosen by the appellant (the person entitled to enforce
the instrument). Thus, once appellant was in a branch office of

appel l ee, the bank was required to pay the check under C. L. 8§ 3-

111. O herw se, appellant argues, C L. 8 3-111 would have no
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nmeani ng. That argunent is also without nerit.

C. L. 8 3-111 provides that an instrument will be paid at the
| ocation specified in that instrument. In the event that no
| ocation is specified, C.L. 8 3-111 provides that the appropriate
pl ace of paynent of an instrunent is “the place of business of the
drawee.” As appellee was the drawee, any of its branch offices
was an appropriate place to present the check in question.
Al t hough the | ocation was correct, presentnment was not.

““Presentnent’ neans a denmand nmade by or on behalf of a
person entitled to enforce an instrunent” by either paying the
I nstrunent or accepting the draft. C.L. 8 3-501(a). Pr oper

present nent, however, depends upon nore than a demand for paynment

at the right location. |Indeed, an instrunment may be returned to
its presenter, as appellant concedes, for “lack of reasonable
identification by the person making presentnent,” or, for that

matter, for failing to conply with any of “the terms of the
i nstrunment, an agreenent of the parties, or other applicable | aw
or rule.” C L. 8§&8 3-501(b)(3). By refusing to provide a
t hunmbprint signature, appellant violated appellant’s rules for
honoring a non-account holder’s check. This failure rendered
appel lant’s presentnent ineffective. Accordi ngly, appellant’s
C. L. 8 3-111 argunent is unpersuasive.

VI.

As noted, because this appeal involves a request for
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declaratory judgnent, the circuit court nust enter “a witten
declaration of the rights of the parties” or file a “witten
opi nion” which could be treated as such. Bushey v. Northern
Assurance Co. of America, 362 Ml. 626, 651-52 (2001). Because it
did not, we shall vacate the judgnent and remand the case to the
circuit court to enter a witten declaration of the rights of the

parties consistent with this opinion.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE CITY VACATED.

CASE REMANDED TO THE CIRCUIT
COURT FOR FURTHER PROCEEDINGS
CONSISTENT WITH THIS OPINION.

COSTS TO BE PAID BY APPELLANT.
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