Eileen Ley v. Jeffrey Forman, No. 2467, September Term 1999

MOTION FOR MODIFICATION OF CHILD SUPPORT - RELIANCE ON
APPROXIMATIONS AND ESTIMATIONS OF INCOME OF THE PARTIES IS NOT
PERMITTED — Trial court is required to consider actual inconme and
expenses based on the evidence and nust rely on the verifiable
I nconmes of the parties. Failure to do so results in an inaccurate
financial picture and affects the issue of the distribution of the
cost of a private school.

CHILD SUPPORT - AUTOMATIC CREDIT TOWARD CHILD SUPPORT OBLIGATION
FOR SOCIAL SECURITY BENEFITS RECEIVED BY MINOR CHILD OR PARENT -
In an above-guidelines case, the <child support guidelines
establish a rebuttabl e presunption that the maxi mum support award
under the schedule is the m ninum that should be awarded. There
shoul d be no deduction of social security paynents made to child
unl ess and until the trial judge has exam ned the needs of the
child in light of the parents’ resources and determnm ned t he anount
of support necessary to ensure that the child s standard of |iving
does not suffer because of the parents’ separation.

CHILD SUPPORT - MODIFICATION OF SUPPORT AWARD PRIOR TO THE DATE OF
THE FILING OF THE MOTION FOR MODIFICATION - Maryl and | aw does not
permt a court to nodify a child support award prior to the date
of the filing of a notion for nodification.
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Appellant, Eileen Ley, filed in the Crcuit Court for
Baltinmore City a Motion to I ncrease Child Support agai nst Appel | ee,
Jeffrey Forman. (Appellant’s Mtion for Change of Nane fromeEil een
Ley Rivera to Eileen Ley, for purposes of this appeal, was granted
on April 4, 2002.) A copy of the court’s order was not included in
the record extract, as required by Ml. Rule 8-501; however, we were
able to determ ne that the court rendered an oral decision in open
court on June 29, 1999, and issued a witten order thereafter
whi ch was entered on the docket on July 16, 1999. Also, the trial
judge sent a letter to counsel to explain his ruling. Atranscript
of his oral ruling and a copy of the explanatory letter were
included in the record extract.

FACTUAL BACKGROUND

Appel | ant was granted an absolute divorce from Appellee on
April 13, 1995. The parties were given joint care, custody and
guardi anship of their mnor daughter, Mria, who was born on
January 1, 1992. Appellant was granted primary physical custody.
Appel |l ee was ordered to pay alinmony in the amount of $1,000 per
nonth from Decenber 1, 1994 through Novenber 1, 1995, and from
Novenber 1, 1995 through May 1, 1998, he was ordered to pay $2, 000
per nonth in alinony.

Appel l ee was ordered to pay child support in the anpunt of
$250 per nmonth from Decenber 1, 1994 through Cctober 31, 1995 and
$500 per nonth from Novenber 1, 1995 until the first to occur of

any of the following events: (1) the death of the child or



appel lee, (2) the marriage of the child, (3) the child s becom ng
sel f-supporting, or (4) the child s arrival at age eighteen. The
Judgnent specified that “[o]n or before May, 1998, the parties will
review and attenpt to readjust the anount payable for child
support.”

On May 18, 1998, Appellant filed an Arended Mdtion To | ncrease
Child Support And Modify Visitation, to which Appellee filed a
response. On June 17, 1998, Appellant filed an Amended Mdtion To
I ncrease Child Support And Modify visitation, in which Appellant
request ed t hat Appel | ee provi de health i nsurance coverage for Mari a
in Maryland and that Maria s private school tuition be paid by the
parties proportionate to their incones. In response, Appellee
al l eged that Appellant had decided unilaterally to send Maria to
Bryn Maw, a private school

In March 1999, the nonth following a pre-trial conference,
Appel | ee voluntarily increased the child support from $500 to an
average of approxi mately $900 per nonth.

Appel l ant testified that she has had congenital degenerative
nmyopi a since birth, wears contact | enses to help give contrast and
definition to colors, and uses large print and voice access on
conputers. In addition to wal king, she uses taxis and buses for
transportation. She receives social security disability benefits.
She has an undergraduate degree from Harvard University and

attended Wharton Busi ness School .



I n 1998, she received $15, 324 in social security benefits, $88
in interest incone, $269 in refunds, and $8,555 in net business
i ncome. Appel lant’s total income, not including alinmny which
ceased in May 1998, was $24,236. She testified that Maria al so
recei ves soci al security disability benefits, which anount to about
one hal f of what Appellant receives. Appellant testified that she
uses Maria s disability paynents for “disability rel ated expenses”
such as hiring readers for Maria and drivers to take her to school .

Dr. Forman, who attended Harvard University, is a physician
who practices pulnobnary and i ntensive care nedicine in Virginia.
He is one of 27 or 28 full partners in a medical partnership. He
owns an equal interest in the partnership and is paid generally in
accordance with his gross billing | ess expenses and | ess a shared
subsidy to increase the earnings of general practitioners. Dr .
Forman’s 1998 incone tax return reflects that he earned taxable
wages i n the amount of $162, 452 and that his Medi care wages total ed
$172, 452.

At a hearing on March 31, 1995, the parties reaffirmed their
origi nal agreenent, that Appell ee woul d continue to maintain health
i nsurance for Maria “so long as she is eligible under the policy”,
a commi tment that was incorporated, but not nmerged, in the judgnent
of absolute divorce. At the hearing on June 29, 1999, on
Appel lant’s notion to increase child support, Appellee testified

extensively that the health insurance coverage he provides for



Maria is with a health mai ntenance organi zation (HMO) in which he
partici pates that provides coverage in Maryland for energency or
urgent care only, but not for general nedical coverage. As a
result, Maria nust obtain her annual physical exanm nations and
i mruni zations in Virginia.

Appel l ee testified that a preferred provider option (PPO is
avai | abl e, at additional cost, which woul d provi de heal th i nsurance
coverage for Maria s general nedical expenses in Maryland. He did
not purchase the PPO pl an because “it is not a very good plan. In
fact the current plan ... economcally -- makes nmuch better sense.”

Appel l ee testified that, since Maria does not have nany
illnesses, he would be willing to pay up to $200, annually, to
cover doctors’ visits for mnor nedical problens such as colds or
sore throats. He testified that Maria has “mld asthm” and “it
woul d be advi sabl e that she have an inhaler with her at all tinmes,”
Appel lee did notice that Maria did not use her inhaler at all
during one sumer she spent with himin Virginia.

W wi il provide additional facts, infra.

ISSUES PRESENTED

Appel | ant raises the follow ng five issues:

| . Did the court err inits determ nati on of
the parties’ incones?

1. Didthe court err, as a matter of law, in
granting Appellee a credit for social
security disability paynents received by
Appel | ant on behal f of Maria, against his
child support obligation
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Did the court abuse its discretion in
granting Appellee a credit against his
child support obligation for socia
security disability paynents received by
appel lant as custodian of their mnor
chil d?

IV. Did the court abuse its discretion in
failing to awar d child support
retroactivel y?

V. Did the court err in refusing to require
Appellee to provide health insurance
whi ch provides regular nedical coverage
I n Maryl and?

W reverse Issues I, II, Ill, and V, and remand for further

consi deration in accordance with this opinion.

wi t hout reversing or affirm ng.

On cross-appeal, Appellee raises two issues:

V.

VII.

In |ight

Did the court err in requiring appellee
to contribute to the private schoo
expenses of Maria?

Did the court err in nodifying the
vi sitation schedul e wi t hout a hearing and
wi t hout taking additional testinony.

of our decision on Appellant’s Issue I,

Appel l ee’s Issue VI for reconsideration in accordance

opinion. W find no error as to |Issue VII.

STANDARD OF REVIEW

We remand | ssue |V

we renmand

with this

When presented with a notion to nodify child support, a trial

court may nodify a party’s child support obligation if a materi al

change in

nmodi fi cati on.

circunstances has occurred which justifies a

Whet her to grant a nodification rests with the sound



discretion of the trial court and will not be di sturbed unl ess that
di scretion was arbitrarily used or the judgnment was clearly wong.
Dunlap v. Fiorenza, 128 M. App. 357, 363, cert. denied, 357 M.
191 (1999). When an action has been tried without a jury, we wll
review the case on both the | aw and the evidence. W w | not set
aside the judgnent of the trial court on the evidence unless
clearly erroneous, and we give due regard to the opportunity of the
trial court to judge the credibility of the witnesses. M. Rule 8-
131(c).
DISCUSSION
I.

Appel l ant contends that the trial court failed to make
specific findings of fact on the incomes of the parties and,
instead, relied on approximations and estinations. W agree.

At the conclusion of the June 29, 1999 hearing, the judge, in
his oral opinion, found that there was a material change in
circunstances resulting from “[a]Jt the very least a $40,000
increase in Dr. Forman’s incone, if not a $70,000 increase.” The
j udge concluded that Dr. Forman earned “at |east $160, 000 a year,
and that’s at | east $10,000 | ess than the $172,000 that is probably
closer to his real incone. But $160, 000. " The trial judge
el imnated a nunber of itens fromthe |ist of Maria s expenses that
was admtted into evidence. He concluded, w thout considering the

cost of her education, that her expenses were $1, 226.50 per nonth.
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Next he subtracted the $638 per nonth in social security benefits
received by Maria fromthe total nonthly expenses. He concl uded
that Bryn Mawr was an appropriate school for Maria. The judge then
stated, inter alia:

[ The Court]: The support award at the present

time for the daughter, commencing in the nonth

of July, is $1250 a nonth, plus $500 a nonth

for Bryn Mawr School. O a total of $1750 a

nmont h.

Wait a mnute. That's not correct. That
is correct. Did|l say $1250 a nonth?

[ Counsel for Plaintiff]: Yes, Your Honor.

[ The Court]: What | did was | took the -- |
found the basic child support to be sonewhat

hi gher than | am indicating. $1376. | added
to that $500, so | got $1876, and | subtracted
$650 from that, and | canme to a figure of
$1250.

| find the basic child support at $1250
for as long as Bryn Maw is $500 a nonth.

|f Bryn Mawr should go to $1000 a nont h,
| believe that the child support should be
i ncreased to $1750 a nont h.

Now | et me go over that again, because
was -- my nunbers were there, but ny head
wasn't with nmy nunbers.

| found that the basic obligation should

be $1376. 50.

| increased that by $500 a nonth for Bryn
Mawr, on the schol arship. So that | got
$1876. 50. I subtracted from that

approxi mately $650. |t doesn’t come out quite
right, but $1226.50, so | bunped that up to
$1250. That's what | did.



If it goes up, and it is $12,000 a year
for Bryn Mawr, rather than $6,000 for Bryn
Mawr, it would be an additional $500 a nonth
t hat she woul d have to pay.

[ Counsel for Plaintiff]: Can | ask a
guestion?

[ The Court]: So $1750 a nonth would be the
child support.

[ Counsel for Defendant]: | have a question.
Did you apportion the 1376 plus the 500 which
gives 1876? Shouldn’t that be the total for
both of the parents, and then you shoul d take
the 86 percent of that? If you find the child
needs $1376.50 plus 500 for Bryn Maw, which
is the total paynent that both of them would
have to pay, shouldn’'t you then apportion it
so that the Dad woul d pay 87 percent of that
figure?

[The Court]: Ckay. You are correct. So the
87 percent of that responsibility turns out to
be approxi mately $1000 -- $1066 a nonth. You
are correct, Mss Erlich. And in the event --
so that if it goes up -- if the price of the
school goes up to $1000 a nonth, the court
would increase the order to $1501.61 from
$1066. 62. That is correct?

| found that Dr. Forman had approxi mately
87 percent obligation of the total, and that
the total obligation was $1376.50. 87 percent
of that was $1226.50. Wit a mnute. But the

court believes -- wait a mnute. That’'s not
what | did. Wether | amright or wong, | am
confusing -- | am even confusing nyself.

The court is mndful that it is not
required to neke a straight deduction of
social security paynments received on Maria's
behal f in the amount of $650. But the court
believes that this should be applied directly
to reduce Maria' s needs to the present need of
$1226. 50.



The court finds that Dr. Forman has 87
percent of the responsibility, and therefore,
so long as Bryn Maw is at a figure of $500 a
month, his responsibility would be $1066.62 a
nont h. In the event that Bryn Maw School
should increase at sone point to a figure
which | cap at $1000 a nonth, the court would
change its support to increase Dr. Forman’s
obligation to $1501. 62 a nonth.

* * *

In an attenpt to clarify his oral opinion, the judge sent a
letter to the attorneys which denonstrates his reliance on
approxi mati ons and esti mati ons:

Since ny opinion was confusing to ne as
well as wundoubtedly to each of you, | do
believe a letter is in order. During the
| uncheon recess, | had witten out some notes
and ny confusion canme because | really did not
follow ny notes accurately. What | did was
that | reviewed Dr. Forman’s inconme and
concluded that this incone was at |east
$160,000 a year. This made a nonthly incone
of nmore than $13,000 a nonth. | | ooked at Ms.
Rivera’s [Appellant’s] incone and concl uded
that her nonthly income was $1250 non-taxabl e
i nconme fromSocial Security and $750 per nonth
earnings, or a total of $2000 a nonth. The
conbined incones are well over the child-
support guidelines, and are approximtely
$15, 000 a nonth gross incone. An extrapol ated
gui del i ne fromthe gui deli nes woul d be support
in the amount of approxinmately $1600 a nont h.
| then reviewed Maria’s needs fromDefendant’s
exhibit 2 and found that her non-school needs
were in the ampbunt of $1,376.50 a nonth. I
| ooked at her needs list and del eted $15 from
her food expense, $45 fromgifts and $160 from
her nedi cal expense for a total deletion of
$220 a nonth, therefore concluding that
Maria’s needs were in the anount of
approxi mately $1376.50. | increased this
nunber after reviewing the [Wtt] v. Ristaino
case in 118 M. App. 155 (1997) by $500 a

9.



month for Bryn Maw tuition and concl uded t hat
her total needs were $1876.50. | then
deducted from that anmount approxi mtely $650
for her Social Security inconme, rounding it
off, and it came to a present need of
$1226.50. | found that Dr. Forman had 87% of
this responsibility; and therefore so |long as
the Bryn Maw school is at a figure of $500 a
nont h for expense, Dr. Forman’s responsibility
woul d be $1, 066. 62. In the event that the
Bryn Mawr School should increase at sone
poi nt, capped at $1000 a nonth, the court
woul d change its support order to increase Dr.
Forman’s obligation to a maxinmm |evel of
$1566. 62.

* * *
The cardinal rule of statutory interpretationis to ascertain
and effectuate legislative intent. Oaks v. Connors, 339 Ml. 24, 35
(1995). To this end, we exanm ne the words of the statute and, when
the statute to be construed is a part of a statutory schene, we
discern the legislative intent in light of the entire statutory
schene. GEICO v. Insurance Comm’r, 332 Ml. 124, 131-32 (1993). W
are m ndful that the statutory schenme nust be exam ned as a whol e,
and the relationship between its various provisions nust be
consi der ed. Reuter v. Reuter, 102 M. App. 212, 224 (1994)
Odinarily, when the words of the statute are clear and
unanbi guous, according to their commonly understood neani ng, we end
our inquiry there. Id. Construction of a statute that is
unreasonabl e, illogical, unjust, or inconsistent with common sense

shoul d be avoided. D&Y, Inc. v. Winston, 320 Ml. 534, 538 (1990).
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Section 12-201(b) of the Fam |y Law articl e defines i ncone for

pur poses of the child support guidelines, as “actual income of a

parent, if the parent is enployed to full capacity.” “Act ual
i ncone” is defined as “incone fromany source.” M. Fam Law Code
Ann. 812-201(c)(1). “For inconme from self-enmploynent, rent,

royalties, proprietorship of a business, or joint ownership of a
partnership or closely held corporation, *‘actual inconme’ neans
gross receipts mnus ordinary and necessary expenses required to
produce incone.” M. Fam Law Code Ann. 812-201(c)(2).

Section 12-203(b) requires that incone statenents of the
parents be verified with docunentation of both current and past
actual incone. The rules pertaining to verification of actua
i nconme do not apply in cases where the court rules that a parent is
voluntarily inpoverished. But, in cases where the parents are
enpl oyed, their actual inconmes can be “verified.” Reuter v.
Reuter, 102 Ml. App. 212, 225 (1994).

When it adopted the child support guidelines in 1989, the
General Assenbly intended to conmply with a federal nandate
requi ring that guidelines be established and that they be “based on
specific descriptive and nuneric criteria and result in a
conputation of the support obligation.” See 42 U.S.C. 88651-667
(1982 & 1984 Supp. Il). See also Voishan v. Palma, 327 M. 318,
321 (1992); Reuter, 102 M. App. at 224-26. Child support

guidelines were also intended, inter alia, to inprove the
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consi stency and equity of child support awards, and to increase
efficiency in their adjudication. Petrini v. Petrini, 336 Ml. 453,
460 (1994); Voishan, 327 M. 318, 321 (1992).

The clear intention of the legislature requires the trial
court to consider actual incone and expenses based on t he evi dence.
The court nust rely on the verifiable incomes of the parties, and
failure to do so results in an inaccurate financial picture. The
trial court’s determ nation of the parties’ incones, sub judice,
was erroneous. W remand with instructions that the court determ ne
t he actual inconmes of the parties based on the evidence presented.
Qur holding w Il necessarily inpact on other decisions nmade by the
trial court.

II.& III.

Appel l ant argues that the trial court erred in granting
Appel l ee a credit against his child support obligation for socia
security benefits received by Appellant on behalf of Miria, and
when it deducted Maria's social security disability paynent of $650
per nonth fromthe total anount cal cul ated as Maria s nonthly need.
Appel I ant asserts that this dollar-for-dollar credit violates the
Court of Appeal s’ hol dings in Drummond v. State, 350 Mid. 502 (1998)
and Voishan v. Palma, 327 Md. 318 (1992). Alternatively, Appellant
contends that even if the trial court had the discretion to reduce

appel l ee’s child support obligation by the total anount of socia
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security benefits received by Maria, the trial court’s action was
an abuse of discretion.
| N Drummond, M. Drummond argued that he was entitled to a
credit against his child support obligation for the social security
disability paynent then being made directly to his mnor child.
The Court of Appeals recognized that 812-202(a)(2)(ii) of the
Fam |y Law article grants a trial court the discretion to deviate
from the guidelines when their application would be unjust or
i nappropriate and that the receipt of income by a child may be a
relevant factor in making such a determ nation. Absent a
determ nation that application of the guidelines woul d be unjust or
i nappropriate, the Court of Appeals held that an autonmatic credit
for social security disability dependency benefits received by a
childis unavail able to the non-custodi al parent under the Maryl and
child support guidelines. |In support of its decision, the Court
relied upon the follow ng “often-enunci ated policies of this State
regarding child support and children generally:”
A parent has both a common |aw and statutory
duty to support his or her mnor child. W
previ ously have noted the rational e underl ying
a parent’s obligation of support:
“The duty of parents to provide for the
mai nt enance of their children, is a principle
of natural law, an obligation |laid on themnot
only by nature herself, but by their own
proper act, in bringing theminto the world:
By begetting them therefore they have

entered into a voluntary obligation to
endeavor, as far as in them lies, that the

13-



life which they have bestowed shall be
supported and preserved.”

To relieve a parent entirely of his or her
support obligation because the child receives
a benefit to which he or she is entitled from
sone other source would not ordinarily be
consistent with this fundanmental principle of
famly | aw.

Mor eover, Maryl and has adopted the | ncone

Shares Model in calculating child support
awar ds. As Judge Chasanow opined for the
Court, “the conceptual underpinning of this

nodel is that a child should receive the sane
proportion of parental inconme, and thereby
enjoy the standard of living, he or she would
have experienced had the child s parents
remai ned together. Wen a parent becones
disabled and thereafter receives social
security disability benefits, his or her child
is generally entitled to social security
di sability dependency benefits regardl ess of
whet her the child s parents remai n together or
separ at e. It is the child, not the parent,
who is entitled to the social security
di sability dependency benefit pursuant to 42
U S.C. 8402(d). It would be inconsistent with
the Incone Shares Mdel to give a child of
separated parents the benefit of only social
security disability dependency paynents when a
child, whose parents renmained together, has
the benefit of both his own direct social
security disability dependency paynent and t he
indirect benefit of the social security
disability paynent received by the parent.
Qur approach gives a child whose parents have
not remai ned together the benefit of both the
social security dependency benefit and the
parent’s social security disability benefit
t hrough the award of child support.

This approach also puts a child of
separated parents in the sanme situation as a
child of parents who are not separated because
it allows the child to muintain the sane
standard of living as if the parents had not
separ at ed.

-14-



Drummond, 350 M. at 520-21(citations omtted).

For the reasons articulated above, and because the best
interest of the child is of paranmount inportance in Maryland, the
Court concluded, in Drummond, that an obligor parent should not
receive an automatic credit toward his or her <child support
obligation in an anount equal to the benefit paynents received by
his or her mnor child, who is entitled to the paynents under
federal |aw. In reaching its conclusion in Drummond, the Court
relied, in part, on Voishan v. Palma, 327 M. 318 (1992).

Voishan i S notable because it was the first tinme the Court
addressed the child support statutes enacted in 1989. |In Voishan,
the trial court increased the child support obligation of a father
from$700 to $1550 per nonth. At trial, evidence was presented to
show that the parties’ conbi ned adj ust ed actual i ncome was $175, 000
per year, or $14,583 per nonth. This anmpbunt exceeded the hi ghest
i ncome provided for in 812-204(d) and, therefore, the court was
permtted to use its discretion in setting the anount of child
support.

Al t hough Voishan did not involve the issue of whether a child
support obligor is entitled to a credit against his or her child
support obligation for benefits received by a child, it did offer
useful instruction for cases, such as the case sub judice, Wwhich
i nvol ve conbi ned adj usted actual inconme in excess of the highest

i ncome provided for in the guidelines.

-15-



The father in Voishan argued that the maxi mum basic child
support obligation listed in the guidelines not only applied to
conbi ned nonthly incomes of $10,000, but also to those exceeding
$10, 000 per nonth. The Court of Appeal s disagreed and held that,
al t hough t he maxi mum basi c child support obligation listed in the
gui delines “could provide the presunptive minimum basic award for
t hose wi t h conbi ned nont hly i ncones above $10, 000, " the | egi sl ature
did not intend to cap the basic child support obligation at the
maxi mum anount in the guidelines. Voishan, 327 Ml. at 325-26. The
Court stated that the father’s approach created an artificial
ceiling and defeated the guidelines” policy that a child enjoy a
standard of living consonant with what he or she would have
experienced had the parents remained marri ed.

The father in Voishan argued, in the alternative, for
restricted judicial discretion in above-guidelines cases. He
contended that the trial judge should have extrapolated fromthe
child support guidelines to determne the support obligation.
Again, the Court disagreed and held, instead, that a trial judge
shoul d consider the underlying policies of the guidelines and
strive toward congruous results. The Court recognized that the
| egi sl ative history indicated that the CGeneral Assenbly did not
intend to inpose a maxi mum percentage of income or any simlar
restraint on a judge' s discretion in setting awards where the

parents’ conbi ned adj usted actual incone exceeds $10, 000 per nont h.

-16-



Nei t her Drummond, a case within the child support guidelines,
nor Voishan, an above-gui del i nes case, resol ves the i ssue presented
in the case sub judice. Most recently, in Anderson v. Anderson,
117 Md. App. 474 (1997), we had the opportunity to address the
specific issue of whether a child support obligor was entitled to
a credit toward child support in the amount of the Social Security
benefits received by a mnor child. Al though that case was
subsequent |y vacated and remanded by the Court of Appeals for |ack
of a final judgnent, Anderson v. Anderson, 349 Ml. 294 (1998), the
substanti ve i ssue presented was never addressed by the high court.
We find the reasoning set in Anderson, 117 Ml. App. 474 (1997), to
be particularly instructive in the case at hand.

In Anderson, an above-guidelines case, the father asserted
that he was entitled to a dollar-for-dollar credit against his
child support obligation in the amount of Social Security benefits
received directly by his children. W disagreed. Witing for this
court, Judge James R Eyler observed that the Social Security
benefits received by the children are “an entitlenent belonging to
the children and not to [their father].” Anderson, 117 Ml. App. at
480. Judge Eyler exam ned Maryland s conprehensive statutory
schenme governing child support awards and the basic prem se
underlying the statutory schenme as discussed in Voishan
Specifically, Judge Eyler recognized that the guidelines do not

provide for application of Social Security benefits directly
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agai nst an obligor’s support obligation, nor do the guidelines
provi de that the benefits paid on behalf of a minor child shall be
included in the incone of the custodial parent. Anderson, 117 M.
App. at 483. Judge Eyler noted that in cases where “the conbined
adj usted actual income of the parents exceeds $10,000 per nonth,
the trial court is directed to use its discretion in setting the
anmount of child support.” 117 Md. App. at 482. 1In exercising its
di scretion, “the trial court is not required to use a strict
extrapol ati on nethod t o determ ne support in a non-guidelines case,
but may resort to any other rational nmethod that pronotes the
general objectives of the child support guidelines and considers
the particular facts of the case before it.” Anderson, 117 M.
App. at 478 (relying on Voishan, 327 Ml. at 328-29).

Despite the fact that the guidelines do not expressly provide
for the treatnment of Social Security benefits paid directly to or
on behalf of mnor children, we held that “trial courts nay
consi der such benefits when determ ning whether to deviate fromthe
gui del i nes under 812-202(a)(2), or when setting the anount of child
support in accordance with 812-204(d).” 1d. at 484.

Wth respect to the setting of child support pursuant to 812-
204(d), Judge Eyler wote:

In Voishan, the Court of Appeals noted that,
inmplicit in the Legislature’s reliance on
judicial discretion in such cases is that

“at the very high incone levels, the
per cent age of incone expended on children nmay
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not necessarily continue to decline or even
remai n constant because of the nultitude of
different options for incone expenditure
available to the affluent. The | egislative
judgnment was that at such high incone |evels
judicial discretion is better suited than a
fixed formula to inplenent the qguidelines’
underlying principle that a child s standard
of living should be altered as little as
possi bl e by the dissolution of the famly.”
327 Md. at 328 (quoting from am cus curiae
bri ef subm tted by  Attorney General ).
Accordingly, in Voishan, the Court of Appeals
upheld a child support award based upon what
the trial court determned to be “the
reasonabl e expenses of the child,” even though
such an award exceeded that which would have
resulted froma strict extrapolation nethod.
The Court cautioned that in exercising its
di scretion the trial court should not ignore
t he general principles fromwhich the schedul e
was derived. Id. It further noted that while
strict extrapolation from the guidelines may
provi de a useful guide to the trial court, the
court “may also exercise [its] independent
discretion in balancing ‘the best interests
and needs of the child with the parents’
financi al ability to neet those needs.
Factors which should be considered when
setting child support include the financial
ci rcunstances of the parties, their stationin
life, their age and physical condition, and
expenses in educating the children.” 327 M.
at 329 (quoting Unkle v. Unkle, 305 M. 587,
597, 505 A 2d 849 (1986)).

In exercising its discretion, the trial
court nust be mndful that Maryland s child
support statute is a response to “the federa
call for child support guidelines [that] was
notivated in part by the need to inprove
consi stency of awards.” 327 M. at 331. The
gui del i nes establish a rebuttabl e presunption
that the nmaxi mum support award under the
schedul e i s the m nimumthat shoul d be awar ded
I n cases above the schedule. 327 Ml. at 331-
32. “Beyond this the trial judge should
exam ne the needs of the child in light of the
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parents’ resources and determ ne the anmount of

support necessary to ensure that the child s

standard of |iving does not suffer because of

the parents’ separation.” 327 Ml. at 332.
Anderson, 117 Md. App. at 487-88.

The determ nation of the anmount sufficient to neet Maria's
needs in light of her parents’ financial resources is a decision
|l eft to the sound discretion of the trial court. I n exercising
that discretion, however, a trial judge nust inplenent the
gui del i nes’ underlying principle that a child s standard of |iving
should be altered as |little as possible by the dissolution of the
famly.

The trial judge stated that he was “m ndful that [the trial
court] is not required to make a straight deduction of social
security paynments received on Maria' s behalf in the amount of
$650.” He then proceeded to give Appellant a dollar-for-dollar
credit against his child support obligation equal to the total
amount of benefits received by Maria. The trial judge never
articulated why Maria's standard of living would not suffer as a
result of applying the credit against Appellant’s child support
obl i gati on. Voishan and  Anderson cautioned trial judges, in
exercising their discretion, that they should not ignore the
general principles from which the child support schedule was

deri ved. We cannot overstate the inportance of a trial judge

articulating on the record the reasons in support of his or her
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exercise of discretion, particularly in an area as inportant as
this.

We reverse and remand issues |l and Il to the trial court for
further proceedi ngs consistent with this opinion. On renmand, the
trial judge, in exercising discretion, should be m ndful of the
general principles from which the guidelines were derived and
should articulate on the record his or her findings of how the
child support award, and the handling of the social security
benefits, serve the best interests of Mria.

Iv.

Appel lant clains that the trial court abused its discretion
when it failed to nake the child support obligation retroactive to
May 1998 because the parties had entered into a contract pursuant
to which they agreed that, “on or before May, 1998," they would
“review and attenpt to readjust the anount payable for child
support.” The trial court denied the request stating:

The court’s award for support wll not be
retroactive, because | think it is a subject
of dispute. There was an attenpt to resolve
it, a good faith attenpt on both sides, and
the court believes that in its discretion, the
new support order should start on July 1°,
1999.

Maryl and | aw does not permt a court to nodify a child support
award prior to the date of the filing of a notion for nodification.

Mi. Fam Law Code Ann. 812-104 (1999 Repl. Vol., 1999 Supp.)

provi des:
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(a) Prerequisites. -- The court may nodify a

child support award subsequent to the filing

of a motion for nodification and upon a

showi ng of a material change of circunstances.

(b) Retroactivity of modification. -- The

court may not retroactively nodify a child

support award prior to the date of the filing

of the notion for nodification.
Section 12-204(b) makes clear, however, that it is within the
di scretion of the trial court to determ ne whether and how far
retroactively to apply a nodification of a party’ s child support
obligation up to the date of the filing of the petition for said
nodi fi cati on.

We shall neither reverse nor affirm the trial court’s
decision on this issue. On remand, the trial court should address
this issue and determne whether and how far to apply a
nodi fication in light of the requirenents in 812-104.

V.

Appellant’s final contention is that the court erred in
refusing to require Appellee to provide health insurance coverage
for Maria that provides regular nedical coverage in Maryland. At
the March 31, 1995 hearing, counsel for Appellant stated that “Dr.
Forman will continue to maintain health insurance for the mnor
child so long as she is eligible under the policy.” At the hearing
on June 29, 1999, Dr. Forman testified that the policy referenced

at the 1995 hearing was a health insurance policy from Johns

Hopki ns Hospital. At the 1999 hearing, Dr. Forman no | onger
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mai nt ai ned the Johns Hopkins policy, but, rather, maintained HMO
coverage for Maria through his nmedical practicein Virginia. It is
undi sputed that the HMO does not provi de coverage for Maria s well

visits in Maryl and, but only in Virginia. The HMO covers energency
and urgent care outside of the Virginia area. Dr. Forman testified
that Maria, who has “mld asthma,” receives her pre-schoo

physicals and vaccinations in Virginia, and that he would be
willing to pay up to $200 per year for doctor visits for mnor
i1l nesses.

A PPO which would provide health insurance coverage for
Maria' s general nedical expenses in Maryland is available to Dr.
Forman, for additional cost, but Dr. Forman believes the HMO nmakes
better sense econom cally.

The trial court concl uded:

Now wi t h respect to the medical insurance, Dr.
Forman indicated that he has maintained the

same nedi cal insurance. | amgoing to accept
him at his word, and the nedical insurance
will be that he is required to continue his

present insurance that he has, covering Mari a,
and that he is to pay the first $200 annually,
of any deducti bl e.
In his attenpt to clarify his decision, the trial judge directed
that Dr. Forman pay the first $200 of expenses incurred by
Appel l ant for Maria s nedical needs, not covered by insurance.
The trial judge erred in concluding that Dr. Forman

“mai ntai ned the sane nedical insurance” at the tinme of the 1999

hearing that he had maintained in 1995. The uncontroverted
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evi dence was that Dr. Forman had switched fromthe Johns Hopkins

health plan to an HMO in Virginia. The trial court failed to
exan ne whet her the change in health i nsurance coverage constituted
a breach of the 1995 agreenment and to consider Maria' s best
i nterests. W reverse and remand for further proceedings
consistent with this opinion.

VI.

In his cross-appeal, Dr. Forman contends that the trial court
erred in ordering himto contribute to the expenses of Miria's
private education. He did not object to Maria' s enrollnment at a
private school, but objected to her enrollnent at the Bryn Maw
School. He contends that Bryn Maw is an elitist school and that
a parochi al school would be a better “value.”

Section 12-204(i) of the Fam |y Law article provides, in part:

(i) School and transportation expenses. — By
agreenent of the parties or by order of court,
the foll owi ng expenses i ncurred on behalf of a
child may be divided between the parents in
proportion to their adjusted actual incones:

(1) any expenses for attending a special or
private el enentary or secondary school to neet
t he particul ar educational needs of the child;

W exam ned the phrase “particul ar educational needs of the

child” in witt v. Ristaino, 118 MJ. App. 155 (1997):
From our review of Maryland cases prior
to the enactnent of the Child Support
Gui del i nes and of cases from other
jurisdictions interpreting a simlar statutory

provision, it is clear the law in Mryl and
prior to the Guidelines can be reconciled with
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the new statutory |anguage. Prior to the
Gui delines, we declined to give a hard and
fast rule for determning whether a non-
custodi al parent should be obligated to pay
for his or her children's private school
educati on. Rat her, we noted, trial courts
shoul d eval uate various factors on a case-by-
case basis, taking into consideration the best
interests of the child “tenpered only by the
financial ability of the parents” to pay for
t he educati on. In O0’Connor [v. O’Connor, 22
Md. App. 519 (1974)], for instance, we
considered such factors as the children's
history of education, their “station in
society,” as well as their educational needs.
Al t hough these cases were not rejected by the
Legi sl ature when it enacted the Guidelines, we
realize that we nust give the trial courts
further guidance in interpreting what are a
child s “particul ar educati onal needs.”

W decline to interpret section 12-
204(i) (1) under the narrow view, as advocated
by appellant, that in order for a trial court
to order that special or private educational
expenses for the child be considered as
support subj ect to t he Gui del i ne
considerations, the child must be Ilaboring
under sone sort of disability or high ability.
This interpretation would render too strict a
standard for parents whose children have
special needs but are by all other accounts
normal or average students. Further, the | aw
in Maryland child support cases has al ways
been what is in the best interests of the
chil d. The Child Support Guidelines do not
abrogate this doctrine but rather, reinforce
it. It would be nonsensical to allow a child
toremain in a special or private school after
the parents’ separation only if he or she
qualified for “special education” services.
To state it another way, a trial court should
consi der whether to attend or remain in a
special or private school is in the childs
best interest and whether and how parents are
required to contribute to that expense.
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Accordingly, we hold that the trial
courts should consider this non-exhaustive
list of factors when determ ning whether a
child has a “particular educational need” to
attend a special or private elenentary or
secondary school. First, courts should
consi der the child s educational history, such
as the nunber of years the child has been in
attendance at that particular school. Wile
we give no mninmum of tinme to consider, it
seens evident that a child who has attended a
private school for a nunber of years may have
a nore conpelling interest in remaining in
that school than a child who has yet to begin
his or her education at the private
institution. Further, as part of the history
factor, courts should evaluate the childs
need for stability and continuity during the
difficult tinme of the parents’ separation and
di vor ce. This factor also contenplates the
prem se of the Incone Shares Mddel that “the
child should receive the sanme proportion of
parental income he or she would receive if the
parents |ived together.”

Second, courts should | ook at the child s
performance while in the private school. It
is often in a child s best interest to remain
in a school in which she or he has been
successful academ cally. Third, courts should
consider famly history. That is, a court
shoul d 1 ook at whether the famly has a
tradition of attending a particular school or
whether there are other famly nenbers

currently attending the school. Part of this
consideration can include a review of the
famly’s religious backgr ound and its

inportance to the famly unit, if the private
school is a religiously-oriented institution.

Fourth, courts should consider whether
the parents had nmade the choice to send the
child to the school prior to their divorce.
Al t hough the statute provides that expenses of
a special or private school may be divided “by
agreement of the parties or by order of
court,” often there i s no express agreenent as
to the child s schooling. Consi derati on
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should be given, however, to the oprior
deci sion and choice of the parents to send the
children to a private institution as the
intent of the parties before the separation is
i nstructi ve.

Fifth, courts should consider any
particul ar factor that may exist in a specific
case that m ght inpact upon the child s best
i nterests.

Finally, courts nmust t ake into
consideration the parents’ ability to pay for
the schooling. Wile not the primary factor,
it is vital for a court to consider whether a
parent’s financial obligation would inpair
significantly his or her ability to support
himself or herself as well as support the
child when the child is in his or her care.

witt, 118 Md. App. at 168-171 (citations omtted).

The trial judge considered various factors and Maria s best
interest when determning whether Miria had a particular
educational need to attend Bryn Maw. The trial court clearly
considered and rejected Dr. Forman’s argunents against his
daughter’s enroll ment at Bryn Maw and rul ed:

| find that Bryn Maw is an appropriate
school for this young woman. She has been
there for a year; that her nother applied, she
got in. M. Rivera says it’s a school for al
wonen. It, in her view, was a better schoo
than the other school; that it had nore
conputers; it had a smaller class size.

| don't believe the nother is putting her
daughter in this school to injure the father.
| believe the nother is putting her daughter
in the school because she believes it’'s the
best school .
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And the court believes it is an
appropriate school when | consider the
financial ability of the famly.
The court then apportioned the amount of tuition between the
parties in an amount equal to the percentage of their child support
obl i gati ons.

There is nothing in the record to suggest that the trial court
erred in determning that Maria has a particul ar educational need
to attend Bryn Mawr . The judge was presented with evidence of
Mari a’ s academ c performance i ncl udi ng her report card. Dr. Forman
testified that he intended to send his son, by his current
marriage, to a private school in Virginia. There was al so evi dence
to showthat the parties agreed that Maria should receive a private
education, but that they disagreed about which school she should
at t end.

Nevert hel ess, one of the factors that nust be considered in
determ ning whether a child has a particul ar educational need to
attend a private school is the financial ability of the parents to
pay for the education. That factor will need to be reconsidered in
light of our ruling on Appellant’s first issue. Accordingly, we
remand |Issue VI for further consideration consistent wth this
opi ni on.

VII.
Appellant filed a notion to alter or anmend the court’s

visitation ruling. She sought to change the trial court’s ruling
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entitling Dr. Forman to 10 days of visitation with Maria during the
Christmas and New Year vacation. Appel | ant requested that the
order be anended to reflect that the Christnas/ New Year vacati on be
evenly divided between the parties. Dr. Forman filed a response to
the notion. The court (Holland, J.) granted the notion so that Dr.
Forman “wi || be entitled to visitation with the mnor child for one
half of the child s Christmas holiday from school each year, with
any odd days resulting in a one half day visitation.”

Dr. Forman conplains that the notion to alter or anend was
deci ded by Judge Hol | and rat her than Judge Waxter, the trial judge
who heard the underlying case. He further conpl ains that, pursuant
to M. Rule 2-311(e), there should have been a hearing on the
notion. W do not reach either of these issues because Dr. Forman
failed to object and, as a result the issues are not preserved for
our review. Ml. Rule 8-131(a)(“Ordinarily, the appellate court
will not decide any ... issue unless it plainly appears by the

record to have been raised in or decided by the trial court....”).

JUDGMENT REVERSED ON ISSUES I, II, III AND V;
CASE REMANDED FOR FURTHER CONSIDERATION
CONSISTENT WITH THIS OPINION; REMANDED ON
ISSUE IV WITHOUT AFFIRMANCE OR REVERSAL;
REMANDED ON ISSUE VI WITHOUT AFFIRMANCE OR
REVERSAL FOR FURTHER CONSIDERATION CONSISTENT
WITH THIS OPINION; JUDGMENT AFFIRMED ON ISSUE
VII. COSTS TO BE PAID BY APPELLEE.
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