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In this tort case involving an allegedly unconstitutional
“second stop,” we encounter one of the Cordian knots of Maryl and
governnental immunity | aw — whet her, under the Maryl and Tort C ai ns
Act, a police officer classified as State personnel has a qualified
i munity defense against a constitutional tort claimalleging a
violation of the Maryl and Decl aration of Rights.

Frederick County Deputy Sheriff Gary dine, ! appel | ee, stopped
Keith A Lee, appellant, because Lee’'s front license plate was
m ssing. After Lee produced the plate, and explained that it had
been damaged that nmorning in a car wash, Cine asked Lee for
consent to search his car. Lee refused. Cine asked dispatch to
send a canine unit, which eventually arrived and scanned Lee’s
vehicle without an alert. Cine wote two warning citations, which
he delivered after the scan.

Caimng racial profiling, retaliation, and an unjustified
detention, Lee, who is African-Anerican, sued Cline for violating
his constitutional rights under the Maryl and Decl arati on of Ri ghts.
On sunmary judgnent, the Crcuit Court for Frederick County rul ed,
inter alia, that dine had qualified imunity for his
constitutional torts. Citing Court of Appeals decisions, Lee
argues that Cline does not have qualified immunity for

constitutional torts. Citing broad statutory |anguage, dine

!dine, as a deputy sheriff of Frederick County, is classified
as “State personnel” under the Maryland Tort Clains Act. See M.
Code (1984, 1999 Repl. Vol., 2001 Cum Supp.), 8 12-101(a)(6) of
the State Governnment Article.



argues that he does. W shall hold that, based on the Maryl and
Tort Clainms Act, police officers classified as State personnel do
have qualified immunity from liability for their constitutiona
torts.
FACTS AND LEGAL PROCEEDINGS
The Stop

On March 12, 1994, Keith Lee left his Frederick home to run
sonme errands and then get in a few hours of work at the financial
servi ces conpany where he was a vice president. Dressed in jeans
and a sweater, he drove his black BMNto the bank, the car wash,
and the dry cleaners. As he returned to his car froman errand, he
noticed that his front license plate was mssing. He imedi ately
returned to the car wash, where he found the tag. Because it was
mangl ed, he could not reattach it. Instead, he placed it on the
floor directly behind his seat.

Lee was driving on Route 355 when he saw a marked police car
withits lights flashing, two cars behind him The car between Lee
and the cruiser pulled over, but the cruiser went around it, then
deactivated its lights. After another mle, the cruiser lights
reacti vated, and Lee pulled over into a driveway off of the heavily
travel ed thoroughfare.

Frederick County Deputy Sheriff Gary Cine cane to Lee's
wi ndow and asked for his driver’s |license and vehicl e regi stration.

Lee retrieved his wallet from the center console and m stakenly



handed Cline a credit card instead of his license. Cine asked for
the license and Lee gave it to him Lee then sifted through the
papers in his glove conpartnent and found the registration. As he
presented it to Cine, Lee asked why he had been pulled over.
Cline replied that his front |icense plate was m ssing, whereupon
Lee explained that it had cone off in the car wash. Lee
i mmedi ately presented the danmaged tag to Cine.

Cline then said that on these types of stops in Frederick
County, he liked to search vehicles for illegal narcotics and
weapons. He asked Lee if he would consent to a search of his car.

Lee responded that Cine did not have probabl e cause or reason to

suspect that he was transporting any illegal itens, and that he
woul d not consent to a search. Cine retorted, “lI don’'t need your
perm ssion to search the car. | can get dogs in here and search it
wi t hout your permssion.” Lee maintained his refusal to a

consensual search, and Cine returned to his cruiser with Lee’'s
|icense and registration.

Wiile Lee was waiting in his car, he observed that dine
appeared to be talking on his handset radio and witing. After
about 15 mnutes, another patrol car arrived, apparently as back
up. Cline got out of his car and talked with the officer for
several mnutes. During this time, Lee got out of his car because
he was tired of just sitting there. About 30 seconds after he did

so, Cine yelled at Lee to get back into his car. Lee conplied.



Eventual ly, the other officer left the scene.

After several nore mnutes, Maryland State Trooper Eric Fogle
arrived with his dog, which was trained to detect narcotics. Cine
again exited his cruiser and spoke with Fogle for a couple of
m nutes. Fogl e approached Lee’ s vehicle, and asked Lee whet her he
had any drugs in the car. Lee said that he did not. Fogle and his
dog then circled Lee' s car. When the dog did not alert, Fogle
returned to his car and left.

At that point, Cine returned to Lee’s vehicle to deliver two
warni ng citations involving the mssing tag. After commenting that
he coul d have ticketed Lee, Cine asked Lee to sign both citations.
Lee did so, whereupon Cine returned his Iicense and regi strati on.

Lee proceeded directly to the nearby house of his grandnot her,
calling his wife along the way. Wen he arrived, his grandnother
al ready had heard about the stop fromsoneone who sawit. Lee told
hi s cousin about the incident, and then later that day, called his
attorney.

C i ne does not have any i ndependent recol |l ection of Lee or the
stop. A tape of the radio dispatch and other police departnent
records, however, recorded the follow ng:

15: 11 Cine reported Lee’s tag nunber and “requested a
traffic on that vehicle.” Cdine testified at his
deposition that it is his standard practice to
report and request such information before he has

pul | ed over a notorist.

15: 13 D spatch advised that the tag was valid and woul d
expire in July 1994.
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15: 14 Cline asked the dispatcher to “locate a cani ne and
start himmy way.” The dispatcher responded that
there were no canine units avail abl e.

15: 16 Di spatch advised that a State of Maryland canine
unit was on 1-270, near Route 109, and could
respond. dine asked the canine unit to be sent,
stating, “l’ve got a suspect not being too

cooperative. Already told nme there’s no way he’'s
going to give ne consent to search. Go ahead and
start this way please.” Cline then requested
information on Lee’'s driving record and arrest
war rant stat us.

15: 17 Di spatch advised that Lee’s |license was valid, with
no points or restrictions, and that Lee’'s wanted
status was negati ve.

15: 22 O ficer Henry reported that he was on the scene as
backup.

15: 23 Cline asked for the “reporting district and beat”
i nformation necessary to conpl ete traffic
citations. At the sane tine, he asked for the

canine unit’s estimated tinme of arrival, commenting
that he had alnost finished his paperwork.
D spatch advised that the “ETA” was three m nutes.

15: 31 Tr ooper Fogl e reported being on the scene. (The K-
9 Unit Search Report shows arrival tinme as 15:30).

15: 42 Cine reported that the stop was “cleared.”
The Litigation

Al eging that he had been “detained, seized and searched
pursuant to a ‘drug courier profile and policy in practice .
whi ch targets persons of the African Anerican race,” Lee filed suit
inthe Grcuit Court for Frederick County. He sued Maryland State
Trooper Eric Fogle, the Maryland State Police, Frederick County
Sheriff James W Hagy, Deputy Sheriff Gary Cine, and the County

Commi ssioners of Frederick County. The circuit court dism ssed
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Fogl e because the state trooper was not alleged to be responsible
for any unlawful detention, and the Maryland State Police because
it concluded that Lee’'s notice of claim under the Maryland Tort
Claims Act did not provide adequate notice of his claim against
Fogle. Lee filed an anended conpl aint, asserting a federal civil
rights cause of action under 42 U.S.C. section 1983, along with his
state law clains for violation of his State constitutional rights,
fal se i nprisonnment, invasion of privacy, intentional infliction of
enoti onal distress, and negligence. The anended conpl ai nt did not
name the State, which was Cine’'s enployer for purposes of the
Maryl and Tort C ains Act, as a defendant.

The remai ning defendants renoved the case to federal court.

After discovery, that court granted sunmary judgnent for Hagy, who

did not becone sheriff wuntil after this incident, and for the
County Comm ssioners. In addition, the federal court granted
summary judgnment in favor of Cline on the section 1983 count. In

a menor andumopi ni on, the court concl uded that, although there were
factual disputes regarding both the length of the stop and what
occurred during the stop, there was insufficient evidence that
Cine acted with the type of malice that can defeat a federa

section 1983 claim?

2Under federal law, 42 U S.C. section 1983 creates a private
cause of action for violations of the United States Constitution.
Def endants may assert a qualified imunity defense to a section
1983 claim by showi ng |ack of malice. Under federal |law, malice
(continued...)



On remand to the circuit court, the renaining def endants were
Cline and the County Comm ssioners. They jointly noved for sunmary
judgnment on all of the state law clains. At the conclusion of the
summary judgnent hearing, the circuit court granted dine sunmary
judgment on all clainms, ruling that there had been no viol ation of
Lee’s constitutional rights; that Cine had qualified inmunity
under Ml. Code (1974, 2002 Repl. Vol.), section 5-522(b) of the
Courts & Judicial Proceedings Article (“CJ”); and that Lee had not
overcome Cdine’'s qualified imunity with evidence raising an
i nference of malice.

DISCUSSION

Lee offers four reasons for reversing the judgnent in favor of
Cline on all counts, which we restate in issue format as foll ows:

l. Did the circuit court err in holding that Lee did not
produce sufficient evidence to create a factual dispute
as to whether there was a constitutionally unjustified
“second stop”?

Il. Didthe circuit court err in holding that, under section
5-522(b) of the Maryland Tort Clains Act, Cine had a
qualified immunity defense against constitutional tort
cl ai ns?

I1l. Did the circuit court err in holding that, under section
5-522(b), dine had a qualified imunity defense agai nst

intentional tort clains?

IV. Did the circuit court err in holding that there was

2(...continued)
I's defined by objective standards. See generally Shoemaker v.
Smith, 353 M. 143, 160-64 (1999)(reviewi ng distinctions between
qualified imunity under Maryland | aw and qualified i munity under
federal |aw).



insufficient evidence of nmnmalice to defeat dine's
qualified i munity?

We shall hold that the circuit court erred in concl uding that
there was no evidence of an unjustified detention, but that the
grant of summary judgnment was nonethel ess proper because, under
section 5-522(b), dine could assert a qualified i mmunity defense
agai nst both Lee’s constitutional tort clainms and his intentional
tort clains, and Lee did not present sufficient evidence of malice
to defeat sunmmary judgnent. Accordingly, we shall affirm the
judgnment in favor of dine.

I.
The Circuit Court Erred In Concluding As A Matter Of Law
That Cline Did Not Violate Lee’s Constitutional Rights

A.
Alleged Violation Of Maryland Declaration Of Rights

The Court of Appeals “has recogni zed that a common | aw acti on
for damages lies when an individual is deprived of his or her
liberty in violation of the Maryland Constitution.” Okwa V.
Harper, 360 M. 161, 201 (2000). Constitutional tort clains
frequently arise from allegations that the police used excessive
force during an arrest or search. See, e.g., 1id. (claim of
excessive force during arrest); Shoemaker v. Smith, 353 M. 143
(1999) (cl aim of excessive force to renove children from hone);
Tavakoli-Nouri v. State, 139 Ml. App. 716 (2001)(cl ai mof excessive
force during arrest).

This case does not involve allegations of excessive force.



Nor does it concern a search or arrest.® Instead, it turns solely
on whether there was an unjustified detention of Lee. For
anal yti cal purposes, however, we see no relevant distinction
bet ween cases addressing civil liability for a constitutionally
unjustified search or arrest, wi thout the use of force, and those
addressing civil liability for an unjustified detention.

Lee all eged that Cine unjustifiably detained hi mfor a canine
scan after he refused Cine’'s request to search his car. He
theorized that Cdine’'s actions reflected retaliation, racial
profiling, or both.

The test for civil liability of an individual police officer
is whether the detention was constitutionally unjustified. See
Richardson v. McGriff, 361 Md. 437, 445-46 (2000); okwa, 360 MI. at
202. In turn, the answer to that question depends on “whether the
totality of the circunstances justified a particular sort of search
or seizure.” See Tennessee v. Garner, 471 U.S. 1, 8-9, 105 S. Ct.
1694, 1700 (1985). Accordingly, in the context of this case, our
inquiry into whether Deputy Cline can be held civilly liable is
coextensive with our inquiry into whet her there was an unreasonabl e

detention of Lee, or, in Fourth Arendment parl ance, whether there

3Because a cani ne scan of a vehicle is not considered a search
for Fourth Anmendnent purposes, Lee does not have an unjustified
search claim See, e.g., Gadson v. State, 341 Md. 1, 8 n.4 (1995),
cert. denied, 517 U.S. 1203, 116 S. . 1704 (1996) (“A dog sniff of
a vehicle conducted during a lawful detention is not a ‘search’
wi thin the neaning of the Fourth Amendnent").



was a constitutionally justified “second stop.”

As grounds for sunmmary judgment, Cine argued that there was
no undue delay, and thus no constitutional violation and no
constitutional tort. Cdine s counsel asked the court to “find that
the stop based wupon the record was not excessive or
unreasonable[.]” The circuit court did so, stating that it “just
[did not] think there’'s any evidence in that regard as to the
violation.”

Lee challenges that finding. He asserts that the evidence,
when viewed in the light nost favorable to him is sufficient to
establish an unjustified detention. Cdine counters that (1) Lee’'s
conplaint did not adequately allege a violation of his right to be
free froman unlawful seizure under the Maryland Declaration of
Rights, and (2) in any event, the court correctly concluded that
there was no evidence of a violation of that right. For the
reasons set forth below, we agree with Lee and reject both of
Cline' s justifications for the court’s ruling.

B.
Claim Of Unjustified Detention

Cline argues that the circuit court properly granted summary
judgnment on the constitutional tort claimbecause Lee asserted an
equal protection claimrather than an unjustified detention claim
He points to the allegation in Lee’s third anended conpl ai nt t hat
Cine’ s “actions . . . constituted restrictions and deprivations of

[Lee’s] liberty in violation of Article 24 of the Maryland
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Decl arati on of Rights.”*

Lee acknow edges that he “m stakenly characterized [the
detention] as a violation of Article 24 . . . as opposed to a
violation of Article 26[.]"° Lee points out, however, that
t hroughout his prior conplaints, his pleadings, and his summary
judgnment argunents, he “consistently and repeatedly alleged a
violation of his state constitutional rights to be free from
unreasonabl e intrusions upon his person.” He contends that the
“thoroughly vetted” issue of whether there was an unjustified

detention is therefore “properly before this [Court for

‘“Article 24 of the Maryland Decl aration of Rights states

[t] hat no man ought to be taken or inprisoned
or disseized of his freehold, liberties or
privileges, or outlawed, or exiled, or, in any
manner, destroyed, or deprived of his life,
liberty or property, but by the judgnent of
his peers, or by the Law of the |and.

Article 24 is Maryland s counterpart to the due process and equal
protecti on guarant ees af forded under the Fourteenth Anendnent. See
Ashton v. Brown, 339 Ml. 70, 100-01 (1995).

SArticle 26 states

[t] hat al | warrant s, wi t hout oath or
affirmation, to search suspected places, or to
seize any person or property, are [grievous]
and oppressive; and all general warrants to
search suspected places, or to apprehend

suspect ed per sons, wi t hout nam ng or
describing the place, or the person in
special, are illegal, and ought not to be
gr ant ed.

Article 26 is “the State counterpart of the Fourth Amendnent[.]”
Richardson v. McGriff, 361 Md. 437, 445-46 (2000).
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consi deration.”

Qur review of the record confirnms that it has been clear from
the outset of the pre-trial notions in this case that Lee was
asserting an unjustified detentionclaim |In fact, Cine argued to
the federal court that “the thrust of [the constitutional tort
cl ai ms under both federal and state law] is really a seizure claim
under the Fourth Amendnent,” and incorporated that argument into
hi s subsequent notion for summary judgnent in circuit court. The
circuit court did not cite the mstaken reference to Article 24 as
grounds for granting Cline s notion.

In addition, Cine has never cited Lee's reliance on Article
24 as ground for sunmary judgnent on his unjustified detention
claim It is rare that we will decide an issue that was neither
presented to nor decided by the circuit court. See M. Rule 8-
131(a). We will not do so here, because we nmay not affirmsummary
judgnent on grounds other than those that the circuit court cited
i n support of its decision. See Lovelace v. Anderson, 366 Mi. 690,
695 (2001). Accordingly, we shall treat Lee’'s constitutional tort
claimas a claimof unjustified detention in violation of Article
26 of the Maryl and Decl aration of Rights.

C.
Evidence Of Unjustified Detention

Lee argues that the circuit court erred in holding that he did
not produce sufficient evidence to support his claimthat Cine

violated his constitutional rights by detaining himlonger than was
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necessary to resolve the matter of the mssing |icense plate.
Cline disputes Lee’s interpretation of the evidence, claimng that
“[t]he record before this Court denonstrates that the |l ength of the

stop was approxi mately twenty mnutes,” and that Lee “was detai ned
no | onger than reasonably necessary for Deputy Cline to conplete
the two warnings.” Bef ore addressing the respective nerits of
t hese positions, we shall review the relevant | egal standards for
assessing Cline’s liability for this traffic stop.

1.
Constitutionally Unjustified “Second Stops”

“The Fourth Anmendnent requires that . . . seizures be
reasonabl e. A . . . seizure is ordinarily unreasonable in the
absence of individualized suspicion of wongdoing.” City of

Indianapolis v. Edmond, 531 U S. 32, 37, 121 S. Q. 447, 451
(2000) . The Supreme Court has refused to “credit the ‘genera
interest in crine control’ as justification for a reginme of
suspi ci onl ess stops.” Id., 531 U S at 41, 121 S. C. at 454.
Thus, an officer who detains a notorist nust have an articul abl e
basis for the stop. See id.

When, as in this case, the officer has a specific legitinate
reason for stopping a notorist, that detention is reasonable. See
Whren v. United States, 517 U. S. 806, 810, 116 S. C. 1769, 1772
(1996). But the officer’s continued detention of a notorist

stopped for a traffic offense nmay develop into a second stop
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Florida v. Royer, 460 U.S. 491, 500, 103 S. . 1319, 1325 (1983),
and its progeny teach that a second stop occurs when the officer
detains the notorist “longer than is necessary to effectuate the
purpose of the [initial] stop.” “[T]he officer’s purpose in an
ordinary traffic stop is to enforce the |laws of the roadway, and
ordinarily to investigate the manner of driving with the intent to
issue a citation or warning. Once the purpose of that stop has
been fulfilled, the continued detention of the car and the
occupants anounts to a second detention.” Ferris v. State, 355 M.
356, 372 (1999). At that point, “the initial traffic stop

[can] no |longer serve as the Fourth Amendnent justification for
anything that follows].” Charity v. State, 132 Ml. App. 598, 613,
cert. denied, 360 Ml. 487 (2000).

The of ficer nust have a separately articul able basis for that
second stop, because even “seizures that involve only a brief
detention” may violate the Fourth Arendnent. See Nathan v. State,
370 M. 648, 659-60 (2002); Ferris, 355 Md. at 371. “[A] bsent
reasonabl e suspicion, even a reasonable delay would not [be]
permtted[.]” Green v. State, 145 M. App. 360, 391, cert.
granted, 2002 Md. LEXI S 878 (2002).

Ref usal to consent to a search of one’s vehicle does not give
police reason to prolong a traffic stop. Long ago, in Snow v.
State, 84 Mi. App. 243 (1990), we expressed particul ar di sturbance

at the notion “[t] hat | aw enforcenent personnel [woul d] assune t hat
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a citizen exercising his or her constitutional right to reject a
search indicates that he or she is gqguilty of some crimnal
activity[.]” Id. at 261-62. “Acitizen’ s exercise of the Fourth
Amendnent right to be free from unwarranted searches does not
trigger a reasonable suspicion that he or she is carrying
narcotics.” Id. at 262.

Cline does not contend that Lee's refusal of his request to
search justified the canine scan. |Indeed, O ine has never argued
that he had any legal justification for a second stop; rather, he
asserts that there was no second stop at all. Consequently, the
viability of Lee's Article 26 claim turns on whether dine
prol onged Lee’'s stop in order to obtain the canine scan.

“When . . . there is evidence that the investigating officers
have not proceeded as diligently as they could wunder the
ci rcunst ances, a prolonged detention wll be viewed as
unreasonabl e.” Graham v. State, 119 Mi. App. 444, 468 (1998). “In
the absence of a justification for continued detention that
mani fests itself during the period of tine reasonably necessary for
the officer to (1) investigate the [violation for which the stop
was made] and [the driver’s] |icense status, (2) establish that the
vehicle has not been reported stolen, and (3) issue a traffic
citation, the Fourth Amendnent prohibits a detention in excess of
that period of tine.” Pryor v. State, 122 Ml. App. 671, 682, cert.

denied, 352 Mi. 312 (1998).
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In particul ar, prolonging “a detention because the K-9 unit is
detai ned el sewhere nust be viewed as contrary to the diligence
required under a Fourth Anendnent reasonabl eness analysis.”
Graham, 119 M. App. at 468. |In wilkes v. State, 364 Ml. 554, 570
(2001), the Court of Appeals held that because an investigation
incident to a traffic stop was still legitimtely underway at the
time the canine scan occurred, there was no second stop. That
case, however, differs fromthis case, because that canine unit
arrived and conducted the scan before the officer received radio
verification of the notorist’s driver’s |icense, registration, and
warrant status. See id.

Wilkes i's consistent with our decisions enphasizing that the
of ficer has a reasonable anpbunt of tine to effectuate the purpose
of the stop, so that when a canine is present at the tine of the
initial stop, or arrives while the officer is still investigating
and ticketing the notorist for the traffic offense, a perineter
cani ne scan of the vehicle may be “entirely proper.” See Pryor,
122 Md. App. at 681 n.6. Many of those decisions, however,
i nvol ved stops that we concluded were unjustified second stops
because they continued after the officer had resolved the reason
for the initial traffic stop. Compare Pryor, 122 Ml. App. at 681
& n.6 (unjustified second stop occurred because canine did not
arrive for 20-25 mnutes after whren stop, and officer nmade no

effort to pursue the traffic violation during that tinme); Graham,
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119 Ml. App. at 468-69 (unjustified second stop of passenger
occurred because canine scanned 25 minutes after the stop, and
after driver had been arrested for driving without a valid
license); Munafo v. State, 105 Md. App. 662, 673 (1995) (unjustified
second stop occurred because canine did not arrive until tw to
three mnutes after officer learned the license and registration
were in order); and Snow, 84 M. App. at 267 (unjustified second
stop occurred because canine scan was conducted after speeding
ticket was issued) with McKoy v. State, 127 M. App. 89, 100-01
(1999) (no second stop because canine was present in vehicle of
officer who nmde the traffic stop, and scan was conducted
i mredi ately after officer spoke with notorists and before |icense
was verified); In re Montrail M., 87 M. App. 420, 437 (1991),
arf’d, 325 Md. 527 (1992) (no second st op because canine arrived and
scanned whil e officer was still checking |icense and regi stration).

As a general rule, then, the tine that it takes to conplete
the investigation and ticketing resulting fromthe initial stopis
not to be considered in determ ning whether there was a second
stop. See Pryor, 122 Mi. App. at 681-82. An inportant caveat to
this rule is dramatically illustrated by Charity v. State, 132 M.
App. 598, 614-15, cert. denied, 360 Mi. 487 (2000), in which we
war ned that officers may not delay witing or delivering a traffic
citation in order to conduct an intervening narcotics

I nvestigation. Delays for that purpose will be treated as a second
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stop sandwi ched between the initial stop and the ultinmate delivery
of the conpleted ticket. *“Just as a traffic stop . . . loses its
energi zing power to legitimte a contenporaneous but extrinsic
investigation once it is formally termnated, so too nmay the
legitimati ng raison d’etre evaporate if its pursuit i s unreasonably
attenuated or allowed to lapse into a state of suspended
animation.” Id. at 614 (citation omtted).

On the other hand, we also cautioned in Charity that the
exi stence and constitutional significance of any delay cannot be
measured solely by the length of a particular stop.

We are not suggesting for a nonent that when
the police effectuate a traffic stop, they are
operating under a “time gun” or may not pursue
two purposes essentially sinmultaneously, with
each pursuit necessarily slowing down the
other to sone nodest extent. W are sinply
saying that the purpose of the justifying
traffic stop nmay not be conveniently or
cynically forgotten and not taken up again
unti | after an i nt erveni ng narcoti cs
i nvestigation has been conpleted or has run a
substantial course. The legitinmting power of
a traffic stop to justify a coincidental
i nvestigation has a finite “shelf life,” even
when the traffic stop . . . is not formally
term nat ed.

Id. at 614-15.

Charity 1involved an egregious instance of a suspended
investigation of atraffic offense. Charity’s vehicle was stopped,
along wth another vehicle, for a traffic violation. When the
police officer asked for Charity’'s license and registration, he

noticed that Charity's vehicle was filled with what turned out to
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be 72 air fresheners. The officer asked Charity to step out of the
vehicle, questioned Charity and his passenger about their
activities and destination, and then patted Charity down. The pat
down of Charity yielded a snmall anount of narijuana, and a
subsequent search of the vehicle yielded alarge anount of cocai ne.
Hours after Charity arrived at the police station, the officer
I ssued Charity a traffic citation.
We held that there had been an unjustified second stop.
Under the extrene circunstances of this
case . . . it is clear . . . that the police
pur pose of taking appropriate action. . . for
[Charity’s] traffic infraction of follow ng
too closely effectively |apsed into a coma at
the instant [the officer] approached the
Ni ssan Maxinma and [Charity] rolled down the
W ndow.
As soon as Sergeant Lewi s snelled and saw

the air fresheners, if not before, he was
figuratively as well as literally, “on the

scent” of a narcotics violation. H s total
focus had shifted fromthe traffic i nfracti on,
i f it had ever been there, to drug

interdiction.
Id. at 618.

In Lee’s case, the circunstances do not so clearly establish
that there was a second stop. W agree with Cine that thereis no
conpar abl y concl usi ve evi dence that he suspended his investigation
of the traffic infraction while he awaited the arrival of the
canine unit to pursue his otherw se unsubstantiated suspi ci on that
Lee m ght possess narcoti cs.

Lee rem nds us, however, that an unjustified detention need
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not be so egregious or obvious as the one featured in Charity. He
anal ogi zes his case to wWhitehead v. State, 116 Ml. App. 497, cert.
denied, 348 Md. 207 (1997), and Munafo, in which detained notorists
al so refused to consent to a search of their vehicles, which were
then subjected to canine scans. |In whitehead, we held that after
the officer received information that the notorist had a valid
| icense and was not wanted on any outstanding warrants, and that
his vehicle was not stolen, the officer “was under a duty
expeditiously to conplete the process of either issuing a warning
or a traffic citation for whatever traffic offenses that he had
observed.” whitehead, 116 Ml. App. at 499, 503. In Munafo, we
held that once the officer had obtained such information, his
continued detention of the notorist for “two to three mnutes”
while awaiting the arrival of a canine unit, and for another
“mnute or two” to discuss the situation with the respondi ng cani ne
unit officer, was “brief,” but nevertheless “entirely unjustified
by the purpose of the original stop.” Munafo, 105 Mi. App. at 673.

Read together, these cases teach that the Iength of a traffic
stop, by itself, does not dictate whether there was an
unconstitutional second stop. As Munafo illustrates, the tine
consuned by a constitutionally unjustified delay m ght be “brief,”
| asting only a couple of mnutes. Just as a “time gun” cannot be
used to condemn a particular traffic stop, neither can it be used

to legitimze one. Instead, we nust ask what occurred during the
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particul ar stop, and why.

2.
Factual Disputes Material To Determining Whether
There Was An Unjustified Second Stop

Evi dence that C i ne del ayed either his preparation or delivery

of the warning tickets would establish an unjustified second stop.

Lee points to the foll ow ng evidence, which he contends rai ses such

an i nference.

Deposition testinony of fornmer supervising officers of
Frederick County and the Maryland State Police opining that
the tickets witten by Cine should not have taken nore than
five mnutes to conplete.

Statistical evidence authenticated by the Frederick County
sheriff who supervised Cine, showing that the average | ength
of simlar traffic stops throughout the departnment was
approximately 14 mnutes, and that the Il ength of four simlar
“equi pnrent warning” stops by Cline, inparticular, ranged from
four to ten m nutes.

Lee’s deposition testinony that when he refused Cine's
request to search the car, Clineretorted that he didn't “need
[his] permission to search the car” because he “can get dogs
in here and search it w thout your perm ssion.”

Lee’s testinony and the police dispatch tape show ng that
Cline twice requested a canine unit, with the second request
made i medi ately after Lee refused Cline s search request.

The police di spatch tape showi ng that Cine specifically asked
how long it would take for the canine unit to arrive, because
he was al nost finished with his paperwork, and that he was
told that the unit would not be there for another three
m nut es.

Lee’ s deposition testinony that about fifteen m nutes after
the stop, and before the canine unit arrived, Oficer Henry
arrived as backup, and that Cine then talked with him for
several mnutes while Lee watched and waited in his car.

Lee’s deposition testinony that the delay from when Cine
returned to his cruiser until the canine unit arrived was
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nearly thirty mnutes, during which tine he |ooked at the
cl ock, read a newspaper, listened to the radi o, and eventual |y
exited his vehicle when he began to tire of waiting and to
wonder about the del ay.

. Lee’s testinony that when the canine unit officer arrived,
three to five mnutes elapsed before the officer and dog
approached the vehicle, during which time the canine officer
talked with dine for “[a] few m nutes.”

. Lee’s testinony that “after the [canine] officer le[ft],
Oficer dine reapproache[d] the car wth two warning
citations . . . asking for ny signature.”

Cline argues that “this is not a ‘second-stop’ case” because,
even though he has no independent recollection of the stop, the
evi dence shows that it lasted only twenty mnutes, and that the
canine scan occurred during the period that he was doing his
paperwork. In support of that position, Cine cites the foll ow ng
evi dence:

. The di spatch tape showi ng that he did not request the “RD&B’

(i.e., reporting district and beat) code necessary to conpl ete

the warning tickets until 3:23 p. m
. Cline's deposition testinony that whenever he is witing two

tickets, he invariably requests RD& i nformati on when witing
the first of the two tickets.

. Lee’ s admi ssion that while he was waiting, he sawCdinein his
police cruiser witing and occasionally speaking into his
radi o.

. Cline's affidavit that police records showed that the cani ne

unit arrived “no later than 3:31 (15:31),” and the canine unit
officer’s testinony that scans take approximtely ninety
seconds to conpl ete.

. Cline’ s deposition testinony and affidavit stating that he has
never delayed a traffic investigation or citation in order to
await the arrival of a canine unit.

We concl ude that both the | ength of the stop and whether dine
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del ayed witing or delivering the warnings for the purpose of
obtaining the canine scan are disputed questions of fact that
cannot be resolved on summary judgnent. As the federal court
correctly pointed out, “[t]he earliest time nentionedis 3:09 p.m,
whi ch corresponds to the time Oficer Cine [allegedly] wtnessed
the violation fromhis patrol car. The latest tinme nentioned is
3:42 p.m, which is the tinme that the call was cleared.” (Record
citations omtted.) Thus, “[r]esolving all evidentiary di sputes in
M. Lee’'s favor, the stop may have |l asted as | ong as 33 mnutes[,]”
with the canine unit arriving “twenty one mnutes after the
earliest time that M. Lee could have been stopped.”

Moreover, there was “sone disputed testinony about exactly
what took place during that tine.” “M. Lee testified that, when
the second officer arrived, Oficer Cine got out of his car and
chatted with him  Although ‘he does not recall this particular
stop,’” Oficer Cine asserts that he spent the entire tinme M. Lee
was detained filling out paperwork and conducting background
checks, and that ‘he has never detained a notorist to wait for a
cani ne after he has finished his paperwork.’”

W agree with Lee and the federal court that, in this case,
the I ength of the stop and whether Cine prolonged it to obtain the
canine scan rest on factual disputes that cannot properly be
resol ved on sunmary judgnent. For purposes of sunmmary judgnment, we

must reject Cine’'s scenario of a twenty m nute stop, during which
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the canine unit arrived before he had an opportunity to conplete
t he war ni ngs. Most notably, we cannot credit the w tnesses and
docunments that he relies on as nore accurate reports of the I ength
and events during the stop than the testinony of Lee. The evidence
proffered by Lee raised an inference that 20 to 25 m nutes el apsed
between the tinme he showed Cine the nmangled license plate and
Cine returned to his cruiser with Lee’s |icense and regi stration,
and the tine the canine scan was finally conducted. Nor can we
credit Cdine’s claimthat he diligently used that time to wite the
tickets, given the statistical evidence regarding the length of
simlar stops by Cine and other nenbers of the Frederick County
Sheriff’'s Departnent; the expert opinions that the length of this
stop was unreasonable, especially given that the |icense,
registration, and warrant checks were negative; Lee s testinony
that Cine spent several m nutes conversing with both the backup
and the canine unit officers; Cine s statenent at 3:23 that he was
al nrost done with the paperwork and indicating concern about when
the canine unit would arrive; and the undisputed evidence that
Cine delivered the tickets imedi ately after the canine unit left.

“The summary judgnment process is not properly an opportunity
for the trial court to give credence to certain facts and refuse to
credit others.” Okwa, 360 M. at 182. We hold that there were
mat eri al di sputes regardi ng whether Cine prolonged Lee's traffic

stop while awaiting the arrival of the canine unit. |n concluding
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that there was no evidence of a constitutional violation, the
circuit court disregarded Lee’'s version of events and accepted
Cline's, even though dine could not renmenber anything about this
particular traffic stop. That was error. See, e.g., id. (because
evi dence rai sed material dispute as to events surroundi ng forceful
arrest, summary judgnent was i nproper).

The next question is whether sunmary judgnent was appropriate
despite this error. Cine contends that it was, because, even
assum ng that he did unjustifiably detain Lee in an i nproper second
stop, the circuit court correctly concluded that he has qualified
imunity fromcivil liability for that constitutional violation due
to his lack of malice. W turn nowto the imunity issues raised
by that ruling.

II.
The Circuit Court Properly Held That Cline Had
Qualified Immunity Against Constitutional Torts

A.
The Qualified Immunity Debate

At the summary judgnment hearing, Lee' s attorney argued that,
even if the evidence was insufficient to establish that Cine acted
with nmalice, Lee nust be allowed to proceed on his constitutional
tort clai mbecause state officials |like dine do not have qualified
immunity fromliability for their constitutional torts. Counsel
“maintain[ed] that . . . when you analyze the constitutional tort
inthis case, whether or not . . . Cine acted with malice is just

not germane.”
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When the circuit court asked dine's attorney whether he
agreed, he replied, “No,” taking the position that “you need to
prove malice for a Maryl and Decl aration of Rights clainf.]” dine
reads Ml. Code (1974, 2002 Repl. Vol.), section 5-522(b) of the
Courts & Judicial Proceedings Article (“CJ”), as a blanket gift of
statutory immunity to all State personnel. He argues that,
“[ bl ased upon the plain |anguage of [section] 5-522(b), it clearly
applies to all torts, regardless of type,” because the immunity
granted by section 5-522(b) “does not differentiate in any manner
bet ween i ntentional and non-intentional, or constitutional and non-
constitutional, torts.”

The circuit court agreed that summary judgnment was appropriate
on the constitutional tort claim because there was no indication

that Cline acted with malice.® In this appeal, Lee challenges that

The circuit court initially granted summary judgnent on al
clainms based onits finding that there was i nsufficient evidence of
malice. |In response, Lee's counsel argued that the court coul d not
grant summary judgnment on the constitutional tort claim based on
that rationale. Wen the court asked Cine’ s counsel to respond,
counsel repeated his “belie[f] that you need to prove nalice for a
Maryl and Decl aration of Rights claim” and then “request[ed] that
the [c]ourt find that the stop based upon the record was not
excessive or unreasonable and that the officer did not act wth

malice.” The court cryptically replied that it would “so find
because there is no indication. I nmean there was certainly
probabl e cause for the stop, et cetera. | nean | just don’t think
there’s any evidence in that regard as to the violation.” Both Lee

and Cine have interpreted this ruling as an adoption of both of
Cline’s alternative argunents for sunmary judgnent on the
constitutional tort claim W agree with that construction of the
court’s ruling, and therefore address whether the court erred in
ruling that Cdine had qualified imunity for any constitutiona

(conti nued. . .)
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conclusion, while Cline urges us to affirmit.

CGting Okwa v. Harper, 360 Md. 161 (2000), Lee contends that
“[t] he principle that governmental imunity is not a defense to [a]
claimof violation of state constitutional rights is firmy etched
in Maryland law.” Cdine points out, however, that “the Maryl and
Court of Appeals has never directly addressed the applicability of
the statutory immunity provided in 8 5-522(b) to state
constitutional torts.” He contends that section 5-522(b) abrogated
t he common | aw.

W agree with Cdine that section 5-522(b) gives State
personnel qualified imunity against constitutional torts. Aplain
reading of the statute in light of its purpose, and a careful
reading of the Court of Appeals’ decisions regarding section 5-
522(b) leads us to this conclusion. |In particular, we believe that
in Ritchie v. Donnelly, 324 Md. 344 (1991), the Court of Appeals
recogni zed that the General Assenbly changed the common | aw, under
which State officials did not have qualified immunity against their
state constitutional torts, by granting qualifiedimunity to State
personnel on all types of tort clains.

We recognize that the Court of Appeals’ opinion in Okwa
suggests a different result, and that Okwa has been applied as

authority for the proposition that State personnel cannot assert a

5C...continued)
tort that he m ght have comm tted.
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qualified inmmunity defense to a state constitutional tort claim
notwi thstanding the grant of qualified imunity in section 5-
522(b). After exam ning the record and decision in Okwa, however,
we cannot say that it should be read so broadly.

We shal | explain our conclusions by exam ning the devel opnent
of statutory governnmental imunity for State personnel under
section 5-522(b). In doing so, we distinguish that imunity from
both the sovereign immunity enjoyed by the State, and from the
governnental immunity enjoyed by |local governnments and their
enpl oyees under comon |aw and the Local Governnent Tort d ains
Act. These distinctions are critical to understanding the uni que
nature of the qualified immunity available to State personnel.

B.
The Common Law, Section 5-522 (b), And Qualified Immunity
Of State Personnel Against Constitutional Torts

Under Maryland conmon |law, civil damages could be awarded
against a state police officer for violating the plaintiff’'s
constitutional rights by conduct i ng a constitutionally
| mperm ssible search, arrest, or detention, wthout regard to
whet her the officer acted with malice. Clea v. City of Baltimore,
312 Md. 662 (1988), is the | andmark case articul ating the principle
that, at comon |law, State officers have no governnental imunity
agai nst constitutional torts.

In that case, the Clea famly alleged that a Baltinore Gty

police officer m stakenly obtained and executed a search warrant
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for their house, although a house | ocated on a nei ghboring street
was the correct target. The d eas acknow edged that the error
resulted from the officer’s reliance on incorrect address
i nformati on provided by an informant.

The Court of Appeals concluded that the officer’s m staken
search “was clearly a violation of the Ceas’ constitutional
rights.” Id. at 679. After reviewing three anal ogous cases
involving constitutional tort damage clainms against individual
police officers, the Court specifically rejected the officer’s
“argunent that a public official, guilty of violating a plaintiff’s
rights under the Maryland Constitution, should be entitled to a
qualified imunity fromconpensatory damages based upon t he absence
of malice.” 1Id. at 684. It held that the officer could be held
personally |iable for danages resulting fromthat violation, even
t hough he did not act wwth malice. See id. at 684-85. “[A] public
official who violates a plaintiff’s rights under the Maryland
Constitutionis entitled to no inmunity. The plaintiff may recover
conpensatory danages regardless of the presence or absence of
malice.” I1d. at 680.

In this oft-cited passage, the Court explained why:

There are sound reasons to di stinguish actions
to remedy constitutional violations from
ordinary tort suits. The purpose of a
negligence or other ordinary tort action is
not specifically to protect i ndi vi dual s
agai nst governnment officials or to restrain

government officials. The purpose of these
actions is to protect one individual against
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another individual, to give one person a
remedy when he is wongfully injured by

anot her  person. | ssues of governnenta
imunity in this context concern whether, and
to what extent, as a policy natter, a

governmental official or entity is to be
treated |i ke an ordinary private party.

On the other hand, constitutional
provisions like Articles 24 or 26 of the
Maryl and Declaration of Rghts . . . are

specifically designed to protect citizens
against certain types of wunlawful acts by
government officials. To accord imunity to
the responsible governnment officials, and
leave an individual renediless when his
constitutional rights are violated, would be
i hconsi st ent with the purpose of t he
constitutional provisions. It would also .

| argel y render nugatory the cause of action
for violation of constitutional rights[.]

Id. at 684-85 (citations omtted).

One of the cases that the Cliea Court relied on has notable
simlarities to the case before us now. In Mason v. Wrightson, 205
Ml. 481 (1954), the Baltinore City Police Conm ssioner had
responded to a rash of arned crinmes by issuing a “‘general order
for police to search “all persons com ng under police suspicion’
for weapons.” Clea, 312 Mi. at 682. *“David T. Mason, an attorney
and | ater a distinguished judge of the Court of Special Appeals,”
was seated with friends at a tavern when Wightson, a city officer,
“told himto ‘stand up and be searched[.]’” Id. Mason “'arose
from his chair, but informed Sergeant Wightson that he did not

consent to be searched because there was no legal basis for the

search.”” I1d. Wightson proceeded to pat down Mason w thout his
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consent. Mason then sued the officer for damages.

The trial court granted judgnent for Wightson, but the Court
of Appeals reversed, holding that Mason was entitled to non na
damages agai nst Wightson. See Mason, 205 Mi. at 489. Chief Judge
Brune expl ai ned t hat

[wW hen a peace officer goes beyond the scope
of the | aw he may becone liable civilly and is
not shielded by the inmunity of the law. The
fact that the appell ee was acti ng under orders
of a superior officer does not relieve himof
civil liability for his actions which are
illegal[.]
Id. at 487.

Clea and Mason both applied the common |aw principle that
government officials do not have qualified i munity against clains
alleging a violation of the Maryland Declaration of Rights. But
the Court of Appeals’ opinion in Clea also recognized that the
comon | aw had been dramatically changed by statute. The Clea
Court specifically acknow edged that inmunity for State officials
had been “broadened considerably” in 1985, when the GCeneral
Assenbly first adopted a qualified immunity provision for State
personnel as part of the Maryland Tort Cains Act (the “MICA").
See Clea, 312 Md. at 671 n.6; 1985 Md. Laws ch. 538 § 2 (effective
July 1, 1985).

The MICA was an historic quid pro quo. Before it was enacted,

the State and its agencies had absolute sovereign inmmnity from

liability for all torts. “[T]he doctrine of sovereign inmunity
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prevent[ed] the State from being held liable in danages for an
unconstitutional act absent a legislative waiver.” Ritchie, 324
Ml. at 373-74. Thus, before the MICA, the State could not be held
liable, either directly or under principles of respondeat superior,
for constitutional torts commtted by State enpl oyees.

In contrast, as Clea illustrates, individual state officials
did not share the State’s sovereign imunity. See Clea, 312 M. at
680. The only imunity available to State enployees was the
limted governnmental inmunity available to public officials under
common |aw. See id. at 680-81. That common | aw gover nnment al
immunity did not include qualified inmunity against constitutional
tort liability. See id. at 680-85.

The deal reflected in the MICA was that the State agreed to
partially waive its sovereign imunity in exchange for an expanded
immunity fromliability for a broader category of State enpl oyees.
See id. at 671 n.6. In 1981, the first version of the MICA was
enact ed. ”’ See 1981 M. Laws ch. 298; Foor v. Juvenile Svcs.
Admin., 78 Md. App. 151, 163, cert. denied, 316 Ml. 364 (1989). It
provided that the State and i ndividual state enpl oyees were i mmune
from liability for specified categories of torts, including

negl i gent operation of a notor vehicle, negligent nmedical care, and

The State’'s first nodern waiver of sovereign immunity
occurred in 1976. See 1976 MJ. Laws ch. 450; Foor v. Juvenile
Sves. Admin., 78 M. App. 151, 162, cert. denied, 316 M. 364
(1989).
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negl i gent supervision at state parks and recreational facilities.
See 1981 Md. Laws ch. 298.

By 1985, these “categories of waiver and protection ha[d]
created a sea of legal wuncertainty”; according to the State
Treasurer, “[n]either the public nor the State enployees [coul d]
ascertain their legal positions without a careful study of each
case i nvol ving al | eged negligence of a State enpl oyee i n the course
of enploynment. The organized Bar also suffer[ed] from the sane
confusion.” See Bill Analysis on S.B. 380, Senate Judicial
Proceedings Conmittee (State Treasurer’s explanatory statenent).
To remedy that problem the General Assenbly broadly expanded the
MICA, to waive the State’s sovereign immunity “in all types of tort
actions[,]” and grant corresponding imunity to State enployees
against any tort clains “for which the State or its units have
wai ved i nmmunity” under the act. See id; 1985 MI. Laws ch. 538.

In 1985, the CGeneral Assenbly responded to these problens by
enacting the MTCAin the formthat, for purposes of our discussion,
is substantively identical to the current statute. Under the MICA,
“State personnel . . . have the immunity fromliability described
under 8 5-522(b) of the Courts and Judicial Proceedings Article.”
See M. Code (1984, 1999 Repl. Vol.), § 12-105 of the State

Government Article (“SG). In turn, section 5-522(b)® provides

8The | anguage now found at section 5-522(b) was originally
codified at CJ section 5-401. See 1985 MJ. Laws ch. 538. In 1990,
(continued. . .)
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t hat

State personnel . . . are imune fromsuit in

courts of the State and fromliability in tort

for a tortious act or omission that is within

the scope of the public duties of the State

personnel and is nmade wi thout malice or gross

negligence, and for which the State or its

units have waived inmmunity under 8§ 12-104 of

the State CGovernnent Article, even if the

damages exceed the limts of that waiver.
In SG section 12-104, the General Assenbly waived “the immunity of
the State and of its units . . . as to a tort action,” up to
“$200,000 to a single claimant for injuries arising froma single
i nci dent or occurrence.”

The enactnment of section 5-522(b) added to the conmmon | aw
governmental imunity that had been available only to State public
officials, by enconpassing all State personnel (as that termis
broadly defined in SG section 12-101). |In addition, it gave State
personnel qualified imunity fromliability for any tort that the
State had agreed to be liable for under principles of respondeat
superior. Thus, section 5-522(b) of the MICA granted State
personnel a new and broader statutory imunity fromliability.

The extent and nature of the statutory governnental imunity

available to State personnel under section 5-522(b), and its

8...continued)
the legislature transferred this provision to CJ section 5-399. 2.
See 1990 MI. Laws ch. 546 § 3. In 1997, the provision was
transferred again, toits current home at CJ section 5-522(b). sSee
1997 Md. Laws ch. 14 § 9. For clarity, in discussing relevant
events and case |l aw, we shall refer to this provision as section 5-
522(b), regardl ess of howit was denom nated at the pertinent tine.
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counterpart for |ocal governnent enployees,® has been the frequent
subj ect of debate in the bar and at the bench. The question raised
by this case is whether section 5-522(b) affords State personnel a
gqualified immunity defense against state constitutional tort
claims. The particular conundrum that we encounter in answering
that question is howto reconcil e the | anguage of section 5-522(b),
which explicitly grants qualified inmunity “fromsuit . . . and
fromliability in tort,” w thout excepting constitutional torts,
with the Court of Appeals’ opinionin Okwa, which states that State
per sonnel cannot assert a qualified inmunity defense agai nst cl ai nms

all eging violations of the Maryland Decl arati on of Rights.

°CJ section 5-507(b) (formerly codified at CJ section 5-321)
provides in relevant part that

an official of a nmunicipal corporation, while
acting in a discretionary capacity, wthout
mal i ce, and within the scope of the official’s
enpl oynment or authority shall be inmune as an
of ficial or i ndi vi dual from any civil
liability for the performance of the action.

Local governnment enpl oyers nmust “provide a defense for an offici al
. . . for any act arising within the scope of the official’s
enpl oynment or authority.” CJ 8 5-507(b)(3)(i); see CJ 8 5-302.

Under the Local CGovernnment Tort Clainms Act, plaintiffs who
obtain a judgnent against a |ocal governnent enployee nay not
execut e that judgment against the enployee if the tortious act or
om ssion was commtted within the scope of the public enploynent,
and w thout nmalice. See CJ 8 5-302(b). | nstead, the I ocal
government enployer is “liable for any judgnment against its
enpl oyee for damages resulting from tortious acts or om ssions
commtted by the enployee within the scope of enploynent with the
| ocal governnment.” CJ § 5-303(b).
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B.
Clea, Ritchie, Ashton, and Okwa

A careful review of the pertinent case |law and statutory
devel opnments suggests sone answers. W shall review these
devel opnents chronologically, in an effort to wuntwist the
i ndi vidual strands of this knot of governnental inmmunities.

W start with Clea. For good reason, the cClea Court
explicitly declined to address whether the MICA gave State
personnel qualified immunity against constitutional torts.! The
Court footnoted its statenent of the common |aw rule that public
officials do not have qualified immunity against their state
constitutional torts. Acknow edgi ng the broad expansion of the
MICA, the Court of Appeals stated that it would ®“intimate no
opinion” as to “[w] hether or not the type of actions conplai ned of
in this case, by an officer of the Baltinore City Police
Department, woul d be enconpassed by the Tort Clains Act[.]” Clea,
312 Md. at 671 n.6.

The Court of Appeals did address the effect of section 5-

522(b) on the governnmental imunity of a state police officer in

The Clea Court cited two reasons for not addressing this
question. First, the warrant search challenged in Clea occurred
before the revised MICA took effect. See Clea v. City of
Baltimore, 312 M. 662, 671 n.6 (1988). Thus, the Court was
obligated to apply the conmon | aw, rather than the MICA. Second,
“InJone of the matters” relating to the revised MICA had been
“argued, raised, or even nentioned by the plaintiffs at any stage
of th[e] litigation.” Id. at 671. “Absent any briefing or
argunment what soever concerning the i ssue,” the Court “decline[d] to
decide it.” Id.
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Ritchie v. Donnelly, 324 Md. 344 (1991). This discussion indicates
that the Court treated section 5-522(b) as a |egislative grant of
qualified imunity against constitutional torts.

Ritchie, a fornmer deputy sheriff in Howard County, alleged
that Donnelly, the sheriff, term nated her in violation of federal
and state due process and equal protection guarantees. She sued

Donnel |'y individually and in her capacity as Sheriff of Howard
County[.]'" 1d. at 350. Donnelly noved to dismss the clains
because, since the State would have to pay any judgnent rendered
against her in her official capacity, Donnelly had sovereign
i mmunity, and because the individual clains failed to state a cause
of action, given that all of Donnelly s acts were committed within
t he scope of her public enpl oynent. The circuit court “agreed with
both argunents,” and granted the notion as to both the “official
capacity clains” and the “individual capacity clainf against
Donnel |y. Id. at 368. Relying on the sane distinction between
of ficial and individual capacity clainms, we reversed the di sm ssa
of the official capacity clains, but affirmed the di sm ssal of the
i ndi vi dual capacity claim

The Court of Appeals reversed. It held that it was error to
split the state clains into individual and official capacity
clainms, and that Donnelly did not share the State’'s sovereign

imunity. See id. at 369. Cting Clea, Mason, and other common

| aw constitutional tort cases, the Court explained that Maryl and
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has never extended sovereign inmmunity to individual state officials
and has never differentiated between “official” and “individual”
capacity torts. See id. at 370. The Court enphasized that this
was a | ongstandi ng principle of Maryland comon | aw.

This Court has consistently held that a
public official who violates the plaintiff’s
rights wunder the Mryland Constitution is
personally liable for conpensatory damages.
This liability for damages resulting from
unconstitutional acts is in no way based upon
the “of ficial/individual capacity” body of |aw
whi ch has devel oped in federal 8§ 1983 cl ai s.
Li ability has been i nposed upon t he gover nnent
official when his wunconstitutional actions
were in accordance wth or dictated by
governmental policy or custom Liability has
al so been inposed when the unconstitutiona
acts were inconsistent wth governnenta
policy or custom Moreover, . . . liability
has been i nposed upon the of ficial when he was
acting in the scope of his enpl oynent.

Id. at 370-71 (citations omtted).
The Court then reviewed each of the cited common | aw cases.
Judge El dridge sunmari zed that precedent as foll ows:

(1) t he particul ar of ficial/individual
capacity dichotonmy that is part of 8§ 1983 | aw
does not apply to state constitutional
violations, (2) the doctrine of sovereign
imunity prevents the State from being held
liable in damages for an unconstitutional act
absent a |l egislative waiver, and (3) the state
official who violates a plaintiff’s
constitutional right is personally liable for
compensatory damages to that plaintiff and, in
the absence of statute, does not have the
qualified immunity defense available in a §
1983 action. Therefore, the Court of Special
Appeals erred in splitting the state
constitutional clainms into official capacity
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and individual capacity cl ains, and in
affirmng the dism ssal of the clains against
the defendant in her “individual capacity.”
State law does not allow this bifurcation.
The dismissal of the state constitutional
claims sinply should have been reversed.
Id. at 373-74 (enphasis added and footnotes omtted).
O critical inmport for this case is the highlighted | anguage
i n the above- quot ed passage of the Ritchie opinion. Significantly,
the Court added a footnote at the end of that sentence to explain
both the neaning of its statenent that state officials do not have
qual i fied immunity agai nst state constitutional tort clains and the
analytical basis for its holding that none of Ritchie's
constitutional clainms could be dismssed.
The Court’s footnote specifically acknow edged and descri bed
the inpact that section 5-522(b) had on the conmmon | aw principle
that state officials do not have qualified i mmunity against clains

that they violated the Maryl and Decl aration of Ri ghts.

The General Assembly, however, could
provide that the State will be liable for
damages resulting from state constitutional
torts such as those alleged by the plaintiff
in this case, and that the individual employee

will be immune. In other words, the
Legi slature may substitute state liability for
I ndi vi dual enpl oyee liability. The

Legislature has done precisely this, under
certain circumstances, in the Maryland Tort
Claims Act[.] .

As a result of 1985 anmendnents to the
[ MTCA], the statute does not excl ude specified
categories of torts except clains arising
“from the conbatant activities of the State
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Mlitia during a state of energency[.]”
Q herw se, “tort actions generally” are
encompassed, as long as the state employee’s
actions were not malicious, grossly negligent,
or outside the scope of employment[.] House
Bill 364 of the 1989 Session of the Genera

Assenbly woul d have provided that “[i]mmunity
i s not wai ved” under the [ MICA] for “any state
. . . constitutional claim”™ |In the course of
the bill’ s | egislative process, this provision
was amended out. Utinmately House Bill 364
did not pass.

Id. at 374 n. 14 (enphasis added and citations omtted).

W read this as an explicit recognition by the Court of
Appeal s that section 5-522(b) does grant to State personnel a
statutory qualified inmunity against state constitutional torts.
That construction is reinforced by the final paragraph of this
footnote, which nmakes it clear that the Court actually applied
section 5-522(b) to Ritchie’'s constitutional «clains against
Donnelly. The Court explained its holding that “the di sm ssal of
the state constitutional clainms sinply shoul d have been reversed”
as a holding that this Court had erred in affirm ng the di sm ssa
of some of those clainms because Ritchie' s conplaint alleged malice
to overcone the qualified immnity that Donnelly had under section
5-522(b). The Ritchie Court st ated:

In the present case, the defendant is not
entitled to the statutory immunity defense
under the [MTCA] because of the plaintiff’s
allegations of malice. If at trial the
plaintiff fails to prove nmalice and the
def endant asserts immunity under the [MICA],
the circuit court will have to rul e on whet her
the statutory immunity defense is applicable.
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The i ssue could al so arise in other ways, such
as requests for jury instructions.

Id. at 374-75 n. 14 (enphasis added and citation omtted).

The Court of Appeals’ subsequent opinion in Ashton v. Brown,
339 Md. 70 (1995), sonetines has been viewed as authority for the
proposition that the common law rule that State officials do not
have qualified i nmunity agai nst state constitutional clains applies
to cases involving State personnel who are entitled to the
statutory inmmunity granted in section 5-522(b). W reject that
interpretation of Ashton.

Ashton applied the “ordi nary” common | aw rul e regardi ng public
official immunity because the constitutional tort clains in that
case involved municipal police officers. The officers allegedly
violated Article 24 by detaining and arresting the plaintiffs
pursuant to an unconstitutional curfew ordi nance. Describing the
uni que nature of the Local Governnment Tort Clains Act (“LGICA"),
the Court concluded that it differs fromthe MICA in that it does
not give governnment enployees any imunity from liability, but
nmerely certain imunities from paying a judgment. See id. at 104,
107-08. Rather than granting a statutory inmunity |ike section 5-
522(b) of the MICA, the LGICA only shifts financial responsibility
fromthe local official to the |ocal governnent enployer, w thout
ot herw se expandi ng t he common | aw public official imunity that is

avai l abl e to | ocal governnent enpl oyees. See CJ § 5-302; CJ § 5-
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303; Lovelace v. Anderson, 366 Ml. 690, 707 (2001); Ashton, 339 M.
at 104, 107-08 & n.19; see also Housing Auth. of Baltimore City v.
Bennett, 359 MJ. 356, 362 (2000)(reviewing effect of LGICA on
cl ai ns agai nst | ocal governnent enpl oyee); DiPino v. Davis, 354 M.
18, 49-50 (1999) (sane).

In Ashton, the Court of Appeals cited Ritchie, Clea, and Mason
in “reaffirnfing] the longstanding principle that Mryland | aw
ordinarily provides no inmmunity to public officials sued for
violating state constitutional rights.” Ashton, 339 Ml. at 102.
But the Ashton Court did not address whether this rule, which
applies “ordinarily” in comon |aw imunities cases, also applies
to State personnel who are entitled to i nvoke the protections that
the General Assenbly afforded themby enacting section 5-522(b) of
the MICA. Ashton cited and applied the common | aw rul e recogni zed
in Ritchie, Clea, and Mason, because the LGICA did not grant
expanded public official immunity to | ocal governnent enployees,
and t herefore, the common | aw principles articulated in those three
cases also applied to the plaintiffs’ clainms agai nst the individual
city officers.

We view Ashton as sinply an application of the common | aw
public official immunity to municipal officers, in accordance with
the legislative schene of the LGICA The distinction that the
Ashton Court drew between the comon law imunity that | ocal

gover nnment enpl oyees enjoy under the LGICA and statutory imunity
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t hat State personnel enjoy under the MICA expl ains why it cited and
reaffirmed the common | aw principles articulated in Clea, Ritchie
and Mason. Accordingly, the Court’s holding in Ashton does not
address qualified immunity for State personnel, nuch |ess
contradict the Court’s holding in Ritchie that section 5-522(b)
afforded that State officer qualified inmmunity against state
constitutional tort clains.

Al t hough Ashton nust be under st ood as an application of common
| aw principles to constitutional clains against |ocal governnent
enpl oyees, the Court’s opinion is otherwise instructive in the
case before us. In examning the governnental imunity avail able
to the individual nunicipal officers under the LGICA, the Ashton
Court was called wupon to decide which torts section 5-507
enconpassed. The | anguage used in section 5-507 to describe which
torts are enconpassed by the LGICA cl osely resenbl es the | anguage
used i n section 5-522(b) to descri be which torts are enconpassed by
the MICA. sSee CJ § 5-507(b); CJ § 5-522(b). Significantly, the
Ashton Court saw nothing in the |anguage of section 5-507(b) to
suggest that the General Assenbly carved constitutional torts out
of the scope of its protection. To the contrary, the Court
concluded in a footnote that “there is no exception in the Local
Governnent Tort Clainms Act for constitutional torts. In fact,
there is no exception in the statutory | anguage for any category of

torts.” Id. at 107-08 n. 19.
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G ven the simlar descriptions of which torts are within the
scope of the MICA and the LGICA, the Court’s assessnment of which
torts fall within the purview of section 5-507 seens equally valid
when applied to section 5-522(b). Just as nothing in the | anguage
of section 5-507(b) suggests that constitutional torts have been
carved out of the LGICA, nothing in the |anguage of section 5-
522(b) suggests that constitutional torts have been carved out of
t he MICA.

I ndeed, that is precisely the argunent that Cine has nade in
this case. He effectively asks the sane question — how can an
exception for constitutional torts beread intothe simlarly clear
statutory | anguage used in section 5-522(b)?

The answer, according to Lee, is found in the Court of
Appeal s’ decision and opinion in Okwa v. Harper, 360 M. 161
(2000). Okwa asserted unjustified arrest and excessive force
cl ai nrs agai nst Bal ti nore-Washi ngton International Airport police
officers who arrested himafter he had a verbal altercation with a
ticket agent. The Court of Appeals reversed summary judgnent in
favor of the two officers on Ckwa's battery cl ai mbecause t here was
a factual dispute as to whether they acted with malice. |n doing
so, the Court applied section 5-522(b) to that comon | aw cl ai m
and recogni zed that the officers had a qualified i munity defense
against it. See id. at 179-80.

In the I ast section of its opinion, however, the Court stated
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that "“[a] state public official alleged to have violated Article
24, or any article of the Maryland Declaration of Rights, is not
entitled to qualified immunity. See Ritchie, 324 MI. at 373; Clea
v. Mayor and City Council of Baltimore, 312 M. 662, 684-85
(1988)." Id. at 201. Wthout citing or discussing section 5-
522(b), the Court quoted the fam |iar passage from Clea to explain
this “feature” of Maryland | aw. See id. at 201-02. Utimately, it
concluded that the circuit court erred in granting summary judgnent
on the state constitutional clains because Okwa had presented
sufficient facts to establish,

for the purpose of summary judgnent, [that the

officers] did not have legal authority to

arrest M. Okwa for disorderly conduct. On

this basis alone, we . . . conclude that

sumary judgnent was granted inproperly on

[Ckwa’s] Article 24 clainms because an arrest

wi thout Ilegal authority qualifies as *“an

unl awf ul act by a governnent official.” Clea

312 Md. at 684-85.
Id. at 202 (enphasis added).

Lee understandably relies on the Okwa Court’s opinion as
authority for the proposition that, notw thstanding the clear
| anguage of section 5-522(b), State personnel do not have qualified
I munity against their constitutional torts. Indeed, this Court
has done so as well. See, e.g., Tavakoli-Nouri v. State, 139 M.
App. 716, 734 (2001)(citing okwa for the proposition that “a claim

under Article 24 against a state public official is not subject to

a qualified inmmunity defense”); Samuels v. Tschechtelin, 135 M.
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App. 483, 522 & n.10 (2000)(citing Okwa for the proposition that
“State officials are not entitled to qualified immunity in a suit
under” Article 24).

A cl oser exam nation of oOkwa, however, persuades us that it
shoul d not be applied in that manner. W explain.

The oOkwa Court cited Ritchie only for the conmon | aw principle
di scussed i n that opi nion, wi thout recogni zing Ritchie’s hol di ng or
footnote regarding the effect of section 5-522(b) on the
constitutional claimin that case. The Okwa Court’s citation to
Clea and to the common | aw anal ysis in Ritchie reflects that it did
not focus on the applicability of section 5-522(b), and that it was
not called upon to do so.

The deci si on under appellate reviewdid not require the Court
of Appeals to consider the effect of section 5-522(b) on Ckwa's
state constitutional tort clains. The circuit court granted
sumary judgnment on those clains based solely on its conclusion
that Okwa had not presented enough evidence to establish that his
arrest was unlawful. The circuit court did not address the |egal
i ssue of whether the State officers had a qualified immunity
defense against Okwa's Article 24 and 26 cl ains. On appeal ,
therefore, the Court of Appeals was not called upon to decide
whet her the individual officer defendants could assert a qualified
i mmunity defense under section 5-522(Db).

Consequently, the Court of Appeals reversed the grant of
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summary judgnent solely because it disagreed wth the circuit
court’s conclusion as a matter of |aw that Ckwa’ s evi dence did not
raise an inference that his arrest had been unlawful. “On that
basis alone,” the Court decided, “sunmmary judgnent was granted
I nproperly[.]” Okwa, 360 MI. at 202. The Court then observed that
“normal ly” its analysis would “end at this point,” presunably
because appellate courts refrain from speculating that summary
judgnment m ght have been granted on other grounds not cited by the
circuit court. See id.,; Lovelace v. Anderson, 366 MI. 690, 695-96
(2001). Because the Okwa Court’s decision was based only on the
narrow “sufficiency of the evidence” grounds addressed by the
circuit court, the general statenent that State officers do not
have a qualified imunity defense agai nst state constitutional tort
cl aims played no part in the Court’s decision to reverse. |nstead,
that statenment was passing dicta on an issue that was not before
the Court. See, e.g., Miles v. State, 141 M. App. 381, 388
(2002) (treating cited | anguage froma Court of Appeals opinion as
“passing dicta on an issue not before the Court”).

Mor eover, it appears that neither Ckwa nor the officers argued
to the Court of Appeals that the officers could not assert a
qualified imunity defense under section 5-522(b) against OCkwa's
state constitutional clainms. Qur review of the parties’ briefs,
and of the Court of Appeals’ summary of their argunents, reveals

that they took “a different route around” the issues raised by the
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grant of summary judgnent on the constitutional claim See id. at
202. “The parties argue[d] that, because [Okwa’'s] Article 24
clainms are essentially excessive force clains inplicating simlar
rights protected by the Fourteenth Amendnent to the United States
Constitution, [the Court of Appeal s] should resol ve the i ssue using
federal jurisprudence.” Id.

The thrust of the parties’ appellate argunents on the Article
24 count, then, centered on whether, under the facts set forth in
the summary judgnent record, the officers’ “‘conduct was
characterized by race-based discrimnation, an evil notive, ill
wi | I and physi cal aggression denonstrating anintent toinjure M.
kwa.” 1d. at 204. Thus, the parties assuned that the officers
woul d have inmmunity against Ckwa's state constitutional clains if
they acted without nalice.

The Court of Appeals addressed the lack of malice argunent
“for guidance on remand.” See id. at 202. Applying the federa
st andard gover ni ng excessi ve force clains, the Court concl uded t hat
t he sane evidentiary record that precluded sumary judgnent on the
clainms arising fromthe officers’ use of force in arresting and
detaining Ckwa al so nade the “grant of summary judgnent on the
Article 24 count . . . inproper.” Id. at. 204.

In these circunstances, we conclude that, because the cited
| anguage from Okwa was not essential to the Court of Appeals’

hol ding that the circuit court erred in granting sunmary judgment
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on the state constitutional tort clains, that statenent should not
be read as a sub silentio overruling of Ritchie' s interpretation of
section 5-522(b). See, e.g., In re Lakeysha P., 106 Md. App. 401,
430- 31 (1995)(cautioning that unessential dicta m ght “acquire an
accept abl e pedi gree” through repetition and rhetorical flourish).
We cannot reconcile the oOkwa Court’s dicta statenent that State
officers do not have a qualified imunity defense against State
constitutional tort clainms with the Court’s statenent and hol di ng
in Ritchie that section 5-522(b) granted State personnel a
qualified immunity defense. Nevertheless, in light of the Okwa
Court’s narrow hol ding regarding the sufficiency of the evidence
concerning the |lawfulness of the Ckwa's arrest, and the Court’s
alternative recognition that there was sufficient evidence of
mal i ce to overcone, for purposes of sumrmary judgnent, a qualified
imunity defense to the Article 24 claim we view the result in
Okwa as consistent with the Court’s rationale and result in
Ritchie. Just as Ritchie’s malice allegations overcane the
qualified immunity defense asserted by Donnelly’s notion to dismss
Ritchie’'s Article 24 claim Owa' s nmalice evidence overcane the
officers’ qualified immunity defense to Ckwa’'s Article 24 claim
We conclude that Ritchie provides the correct interpretation
of section 5-522(b). As the Ritchie Court instructed, our task is
to ascertain the CGeneral Assenbly’'s intent in enacting the MICA

See Williams v. Mayor of Baltimore, 359 M. 101, 115 (2000).
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Odinarily, when the words of a statute are clear, we |ook no
farther for legislative intent. See id.; Condon v. State, 332 M.
481, 491 (1993). W read that |anguage in the full context in
which it appears and in light of other available evidence of
| egislative intent. See williams, 359 Ml. at 116. The Ritchie
Court’s construction of section 5-522(b) as a | egislative grant of
qualified imunity against all types of tort clains is consistent
with the clear statutory |anguage and purpose of the MICA, as
articulated in Ritchie. It is also consistent with the Ashton
Court’s subsequent construction of anal ogous | anguage i n the LGICA.

W follow the Ritchie Court’s conclusion that the State's
partial waiver of its sovereign imunity in the MICA, and its
si mul t aneous grant of qualified immunity, nean that State personnel
may  assert a qualified immunity defense against State
constitutional clainms, while, in the absence of namlice or gross
negl i gence, the State nay not assert a sovereign imunity defense
to such clains. As the Court recogni zed i n Shoemaker v. Smith, 353
Md. 143, 160-61 (1999), the MICA strikes a balance between
substantive liability and immunity, in order to advance the twn
goal s of protecting State personnel but deterring | aw ess conduct
by them

The MICA was intended to provide individual State enpl oyees
some measure of protection against the daunting prospect of being

sued for tortious acts or om ssions that were undertaken in the
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line of duty and wi thout actual malice or gross negligence. Wen
properly applied to police officers classified as State personnel,
this statutory protection strikes a balance wth an individual
citizen’s right to a renedy when his or her constitutional rights
have been viol ated. As Judge El dridge pointed out in Ritchie, that
was both an understandable and perm ssible change to the conmon
| aw. See Ritchie, 324 Ml. at 374-75 n.1l4.; see also Robinson v.
Bunch, 367 Ml. 432, 447 (2002)(citing the Ritchie footnote for the
proposition that “the Legislature may ordinarily substitute a
statutory renmedy . . . for a common |aw renedy w thout violating
Article 19 of the Declaration of R ghts or other Maryland
constitutional provisions”).

The Shoemaker Court recognized that the |egislative schene
that the General Assenbly created in the MCA is that State
personnel will not be required to litigate State constitutiona
claims unless there are sufficient allegations and evidence that
they acted with malice or gross negligence.'* See Shoemaker, 353

Ml. at 161. In such cases, the State or one of its units has been

Yl'n Shoemaker v. Smith, 353 M. 143 (1999), although the
plaintiffs asserted federal and state constitutional clains agai nst
police officers classified as State personnel, and the circuit
court granted sumary judgnment on those clains, the issue before
the Court of Appeals was whether the court’s denial of summary
judgnment on the conpanion conmon |aw cl ai s was appeal abl e as an
interlocutory order. For this reason, the Court had no occasion to
consi der whether the officers could assert a qualified immunity
def ense under section 5-522(b) against the State constitutional
cl ai ns.
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statutorily substituted for the individual State officer as the
sol e defendant, because it has agreed to provide a renmedy for the
constitutional tort that the officer committed. See Robinson, 367
Ml. at 447; Ritchie, 324 Md. at 374-75 n.14. O herw se, when there
is a dispute as to whether the individual State defendant acted
with malice or was grossly negligent, the burden of litigation and
the ri sk of personal liability remain on the individual defendant. '
Both the State and the individual defendant nust remain in the
case. 3

Accordingly, we hold that Cine did have a qualified imunity
defense to Lee’s state constitutional tort claim W shall review
the circuit court’s conclusion that Lee failed to overcone that
def ense on summary judgnent in Part |V.

IIT.
The Circuit Court Properly Held That Cline Had
Qualified Immunity Against Intentional Torts

Lee argues that the circuit court erred in concluding that

2Despite the differences between the MICA and the LGICA, the
ultimate result is that both State and | ocal governnent officials
will not be asked to pay the costs of litigating tort clains or to
pay a tort claimunless the official acted with malice or outside
t he scope of enploynent, or, in the case of State personnel, acted
wi th gross negligence.

Bln this case, however, the State is not a defendant.
Al t hough Lee named the Maryland State Police as a defendant, the
circuit court dismssed all the clainms against it on the ground
that Lee failed to substantially conply wth the notice
requi renents of the MICA Lee noted an appeal, but voluntarily
dismssedit. He then filed an anended conpl ai nt that did not nane
the State as a defendant. Thus, Cine’ s governnental enployer is
not a defendant in this lawsuit.
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Cline could assert a qualified immunity defense to these clains.
He argues that |ocal officials do not have qualified imunity for
their intentional torts, and therefore, State officials should not
ei t her.

We di sagree, for substantially the sane reasons that we have
di scussed with respect to Lee’s constitutional tort clainms. Just
as constitutional tort clains were not carved out of the statutory
Imunity granted in section 5-522(b), neither were intentiona
torts. W reject Lee’s anal ogy between state and | ocal gover nnment
enpl oyees because it is based on the same m sunderstandi ng of the
effect that section 5-522(b) had on comon |aw governnental
immunities. Mreover, our conclusion is consistent wth the Court
of Appeal s’ deci si ons appl yi ng section 5-522(b) tointentional tort
clainms against State personnel. See Okwa, 360 M. at 179;
Shoemaker, 353 M. at 157.

We hold that the circuit court properly permtted Cine to
assert aqualifiedimmunity defense to the intentional tort clains.
W turn now to the final question — whether the summary judgnent
record contained sufficient evidence to raise an inference that
Cline acted with malice.

Iv.
The Circuit Court Properly Held That There Was Insufficient
Evidence Of Malice To Overcome Cline’s Qualified Immunity

As his final ground for reversal, Lee contends that the

circuit court erred in concluding that there was insufficient
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evidence of malice to overcone Cine’'s qualified inmmunity. e
agai n di sagree.

“The question raised for purposes of immunity under the State
Tort Clains Act is whether a jury could reasonably find that
[ def endant’ s] conduct, given all of the existing and antecedent
ci rcunst ances, was notivated by ill will, by an i nproper notive, or
by an affirmative intent toinjure the [plaintiff].” Shoemaker v.
Smith, 353 Md. 143, 164 (1999). “Malice may be inferred fromthe
surroundi ng circunstances." Green v. Brooks, 125 Ml. App. 349, 377
(1999). Thus, a nmalicious “nptive or aninus nmay exi st even when
the conduct is objectively reasonable. If it does, there is no
immunity under the State Tort Clains Act.” Shoemaker, 353 M. at
164.

Whet her Lee has proffered sufficient evidence to raise an
inference of malice is a question of |aw See id. at 167. In
resolving that question, we recognhize that, “[b]ecause the
determ nation of malice, in particular, involves findings as to the
defendant’s intent and state of mnd, there is nuch | ess |ikelihood
of it presenting an ‘abstract issue of law.’" I1d. at 168.

Nevert hel ess, to successfully oppose sunmary j udgnment based on
qualified immunity, Lee nmust point to facts sufficient to raise an
inference of malice. “[P]laintiffs nmay not rely upon the nere
exi stence of . . . an intent, notive, or state of mnd issue to

def eat summary judgnent.” Thacker v. City of Hyattsville, 135 M.
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App. 268, 301, cert. denied, 363 MI. 206 (2001). For this reason,
we frequently have rejected attenpts to rely on bare allegations
that a particular act raises an inference of malice. See, e.g.,
Baltimore Police Dep't v. Cherkes, 140 M. App. 282, 330-31
(2001) (rejecting bare allegation of malice based on training and
supervi sion of police officers); Tavakoli-Nouri v. State, 139 M.
App. 716, 730 n.2 (2001)(rejecting bare all egation of malice based
on national origin discrimnation); Green, 125 M. App. at 380
(rejecting bare allegation of nalice based on mstaken identity
arrest); Penhollow v. Bd. of Comm'rs, 116 M. App. 265, 294-95
(1997) (rejecting bare allegation of malice based on gender bias);
Williams v. Prince George's County, 112 M. App. 526, 551
(1996) (rejecting bare allegation of nalice based on wongful
arrest).

Lee contends that Cine's violation of his Fourth Amendnent
rights by unjustifiably detaining him for the canine scan is
sufficient to raise an inference of ill wll and inproper notive.
He argues that

Deputy Cine’'s reaction to M. Lee’s assertion
of his right not to be searched, stating that
he didn’t need M. Lee’s perm ssion but woul d
call the canine, indicates an intent to punish
M. Lee for asserting his rights. That intent
to frustrate M. Lee's attenpt to assert his
rights to be free fromunreasonabl e intrusion
Is manifested by Deputy dine’ s dispatch
statenent that he was sumoning the canine
unit because M. Lee had “Already told ne
there’s no way he’s going to give ne consent

to search.” H's further action of detaining
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M. Lee beyond the tinme that it took to
effectuate the purpose of the traffic stop,
under the pretext of conducting necessary
conmponents of the traffic stop, establishes
the inference of evil and rancorous notive to
deliberately and wilfully violate M. Lee’s
ri ght agai nst unreasonabl e detenti on.

Cline counters that none of these actions or comments cited by
Lee shows the type of actual nmalice that defeats qualified
I munity. We agree.

Prelimnarily, we agree with Cine that, “to infer ‘actua
malice’ from the nere act of a police officer calling for [a
cani ne] scan after a notorist has refused consent to search would
render” the law permtting such scans “entirely nugatory” because
“it is . . . a matter of course for an officer to request
perm ssion to search fromthe driver of a vehicle first, before
calling for a canine scan.” W do not think that a jury reasonably
could infer that, by itself, the use of a standard police neasure
such as requesting consent to search a vehicle at atraffic stop or
requesting a cani ne scan during that stop can rai se an i nference of
mal i ce.

More inportantly, however, even if Lee is correct that dine
detai ned him | onger than was necessary to investigate and ticket
himin connection with the |icense plate, we agree with the circuit
court that this does not establish an inference of malice. To the

extent that Lee seeks to infer nalice solely from a police

officer’s comm ssion of a constitutional tort, without regard to
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the circunstances surrounding the specific tortious act or
om ssion, we conclude that is not a reasonable inference. If we
were to define every violation of constitutional rights as a
mal i ci ous act, individual public officials could becone personally
liable for even the nost “innocent” constitutional torts that they
m ght commit. By shifting the financial responsibility for
tortious acts committed in the course of public enploynment, from
the governnment entity back to the individual public official, we
woul d underm ne the |egislative schene of providing an effective
remedy for tortious conduct wthout wunduly burdening public
officials to the extent that public enploynent is discouraged.

Consequently, to eval uate whether there i s enough evidence to
suggest that Cine acted with nalice, we nust examne the
particul ar circunstances of Lee's detention. W see no evidence of
the type of “ill wll” or “inproper notive” that raises an
inference of malice sufficient to defeat qualified imunity from
any prol onged detention that m ght have occurred in this instance.
The manner in which Cine is alleged to have violated Lee’s
constitutional rights does not suggest that Cine harbored the type
of targeted aninmus that indicates malice for purposes of defeating
qual i fied governnental inmunity.

The initial traffic stop was undisputedly for the legitinmate
pur pose of investigating Lee’s mssing |license plate. Cdine did

not know Lee prior to the traffic stop. Cf. Thacker, 135 M. App.
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at 307-08 (discussing inference raised by evidence of prior
aninosity between arresting officer and plaintiff). As Lee also
has conceded, there is no evidence to support Lee’ s suspicion that
Cline harbored any racial aninmus toward him cf. 1id. at 305-06
(officer’s coments during encounter leading to allegedly
unjustified arrest supported an i nference of racial aninus); Nelson
v. Kenny, 121 Md. App. 482, 494-95 (1998)(sane).

Lee gives great wight to the -evidence that dine
unjustifiably detained him out of anger or to punish him e
recogni ze that anger and frustration are relevant to assessing
whether a police officer’s use of force to arrest, search, or
detain raises an inference of malice. |In Shoemaker, for exanple,
the Court of Appeals observed that a jury reasonably could find
malice fromevidence that two police officers “acted . . . out of
anger or frustration over the[] unwillingness to cooperate” on the
part of two children who were being renoved fromtheir hone, and
their parents. See id. at 168; see also Okwa, 360 Ml. at 182
(arresting officers’ “extrene and overzeal ous desire to punish M.
Okwa for failing to obey i Mmediately their instructions” may have
resulted in their wuse of excessive force during arrest).
Simlarly, anger might be rel evant to assessi ng whet her an offi cer
m sused his authority to arrest, search, or detain. I n Thacker,
for instance, we held that a jury could find nalice from evidence

that the officer decided to arrest the plaintiff based on his
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personal dislike and frustration wiwth the plaintiff prior to the
specific encounter that led to his allegedly unjustified arrest.
See Thacker, 135 Md. App. at 304-09.

But we cannot agree with Lee that “nere” anger or frustration,
or without any use of force or threat of force by Cine, nuch |ess
I nappropriate force, or wi thout any evidence suggesting that Cine
had an inperm ssible aninmus for msusing his authority to detain
Lee, is sufficient to raise an inference of malice. In Shoemaker
the Court of Appeals did not infer malice solely fromthe officers’
anger and frustration with the plaintiffs. The Court specifically
cited the officers’ extrenely harsh threats coupled with “unusual ly
rough conduct which . . . is beyond that which one would normal |y
expect from a neutral and dispassionate |aw enforcenment officer
supposedl y engaged in” a | aw enforcenent task. See Shoemaker, 353
Ml. at 168. Simlarly, in Thacker, we did not infer that the
all egedly unjustified arrest was nmade with malice solely fromthe
officer’s anger and frustration with the plaintiff. Instead, we
detail ed the specific evidence that suggested the officer nmay have
had a racial aninus, a personal aninus, or a financial aninus for
meki ng the arrest. See Thacker, 135 Md. App. at 305-009.

This sunmary judgnent record does not contain the detailed
evidence of ill wll that raised an inference of malice in
Shoemaker, Okwa, Thacker, and Nelson. |n contrast to those cases,

if Cine violated Lee’'s constitutional rights by prolonging Lee’s
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detention for a canine scan, the evidence here indicates that he
did so in a manner that does not suggest the type of unusually
harsh and targeted aninus that is necessary to overcome Cine’s
qualified inmunity. W think that evidence indicating that a
police officer inproperly detained a notorist for a short tine
| onger than was necessary to conplete a traffic ticket because he
became angry or frustrated when the notorist would not agree to a
consensual search does not establish the “malice” necessary to
shift liability for that conduct fromthe State to the individual
of ficer.

W find no error in the circuit court’s holding that Lee
failed to proffer sufficient evidence of nmalice to overconme ine’'s
qualified inmmunity. W shall affirmthe grant of sunmary judgnent.

JUDGMENT AFFIRMED ON ALL COUNTS.
COSTS TO BE PAID BY APPELLANT.
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