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In this appeal, we have been asked to decide whether Gai
Young, appellant, the w dow of Charles Young, Jr. (the “Decedent”
or “Young”), is entitled to recover survivor pension benefits from
Anne Arundel County (the “County”), appellee, under the County’s
Police Service Retirenent Plan (the “Plan”). Young retired as a
County police officer in Septenber 1992, and was diagnosed wth
denmentia in 1995, at the age of fifty-three. At the tinme of
Young's death on Cctober 19, 1997, he was survived by a mnor
child, Theresa Young;! a sister, Susan Gier; and his wife, from
whom he had separ at ed.

Pursuant to a marital separation agreenent (the “Separation
Agreenment” or “Agreenent”), executed by appellant and Young in
Sept enber 1996, the Youngs waived their respective rights to the
other’s retirenment funds. In March 1997, the Decedent also
executed a change of beneficiary form namng his sister as the
beneficiary under the Plan. The circunmstances that led to the
execution of the Separation Agreenent and t he change of beneficiary
form are in dispute. Neverthel ess, based on the Agreenent, the
County’s Ofice of Personnel refused to award Young s pension
benefits to appellant. Aggrieved by that determ nation, appellant
filed a claimw th the Anne Arundel County Board of Appeals (the
“Board”). At a hearing on May 26, 1998, the Board refused to
address appellant’s chall enges to the validity of the Agreenent and

change of beneficiary form and denied her request for pension

! From what we can determine, appellant is not the nother of
Ther esa Young.



benefits.

Appel I ant then sought judicial review of the Board s deci sion
in the Crcuit Court for Anne Arundel County. On Septenber 1,
1998, while the judicial review petition was pending, appellant
filed a Conplaint for Declaratory Judgnent. The circuit court
stayed the declaratory action and remanded the matter to the Board
for further consideration of appellant’s clains. Thereafter, the
Board hel d an evidentiary hearing on May 27, 1999, but declined to
consider the validity of the Agreenent or change of beneficiary
form Presum ng those docunents to be valid, the Board rejected
appel l ant’ s request for benefits.

The circuit court subsequently consolidated the declaratory
action and appell ant’s second admi ni strative review petition. The
parties then filed cross-notions for summary judgnent. Foll ow ng
a hearing, the court concluded, inter alia, that appellant waived
any claim to Young' s pension benefits when she executed the
Separation Agreenent. Accordingly, the court granted the County’s
sumary judgnent notion and deni ed appellant’s notion.

On appeal, M. Young presents several issues for our
consi deration, which we have rephrased and reordered:

l. Whet her appellant’s status as the spouse of a

retired, deceased police officer entitled her to
t he survivor benefits under the Pl an.

I1. \Whether appellant could |awfully waive her rights

to benefits under the Plan, pursuant to the marital
separation agreenment executed by appellant and

Charl es Young.

I'1l. Was the waiver | anguage in the separation agreenent
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sufficient to constitute a waiver of benefits?

V. Was the filing with Aetna of the Change in
Beneficiary Formeffective, as a matter of law, to
deprive appellant of benefits under the Plan,
despite her status as the spouse and joint
annui tant of Charles Young?

V. Did the court err in granting summary judgnment to
the County as to the <clainms of duress and
I ncapacity, because the validity and enforceability
of the marital separation agreenment presented
di sputes of material fact?

For the reasons that follow, we shall vacate the award of
summary judgnment and remand this case to the circuit court for
further proceedings.

FACTUAL SUMMARY

Young was born on February 22, 1942, and began his service
with the County in 1970. Appellant, who was born on May 19, 1946,
married Young on February 15, 1992. On July 15, 1992, in
anticipation of his inpending retirement fromthe County police on
Septenber 1, 1992, Young executed the “ANNE ARUNDEL COUNTY
RETI REMENT | NCENTI VE PROGRAM PARTI Cl PATI ON AGREEMENT. ” From t he
time of his retirenment until his death in Cctober 1997, Young was
married to appell ant.

Aetna Life Insurance Conpany (“Aetna”) has served as the
third-party adm nistrator of the County’s Police Service Retirenent
Plan since July 1, 1969, pursuant to a “GROUP ANNU TY CONTRACT”
(the “Contract”) with the County. In that capacity, Aetna nakes

annui ty and ot her paynents of pension benefits to the beneficiaries

of the Plan. Pursuant to the Plan, codified in Anne Arundel County



Code (“AAACC "), At. 7, Title 5, 85-102, Young received two
annuity paynents per nonth under the Plan. One paynent was in the
amount of $1835.00, and the other was in the anpbunt of $263.52.

According to the County, Aetna was its authorized agent with

respect to the Plan. Section 11 of the Contract concerns
“Termination and Death Benefits,” and § 11G pertains to
Beneficiaries. It states, in relevant part:

11G Beneficiaries

11G1 A Menber may nane a beneficiary to receive any
Death Benefit which may beconme due on or after his
death.... Any nanmed beneficiary nmay be changed by the
Menber fromtinme to tine....

11G2 .... A Retired Menber may nanme or change his
beneficiary by witten request filed at the Hone O fice
of Aetna. A request filed with the Contracthol der shall
be forwarded by the Contractholder to Aetna, in
accordance wth Aetna's established admnistrative
procedures, at |east one nonth before the Menber becones
a Retired Menber or, if he dies before beconm ng a Retired
Menber, pronptly after his death.

11G 3 A request to name or change a beneficiary will be
effective on the date it is signed by a Menber, whether
or not the Menber is living when the request is receiver
by Aetna at its Hone O fice, but wthout prejudice to
Aet na because of any paynments made by Aetna before
recei pt of the request at its Home Ofice.

11G 4 Aetna will make a Death Benefit paynent to the
appropri ate payee listed belowif, on the date the Death
Benefit paynment is due, no beneficiary has been duly
named by the nenber or no named beneficiary is alive.
The payees are as foll ows:
(a) the surviving spouse of the nenber, if any....
On or about July 13, 1992, Young executed an Aetna formtitled
“ELECTI ON AND | NFORVATI ON FORM ” in which he selected the “JO NT

ANNUI TY OPTION' in Section D, namng Gail Young as his wife and
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“Joint Annuitant.” That portion of the form provided:

Wth 100% of the annuity payable to be continued to ny
Joi nt Annui tant upon ny death.

| designate my Joint Annuitant Gail Young Wfe
(Nane) (Rel ati onshi p)

Under 8 G, Young al so el ected paynent of his benefits to begin
on Septenber 1, 1992. That portion of the form contains a space
for the “Designation of Beneficiary,” but no nane is inserted in
the line provided.

On the sane date, Young al so conpleted an Aetna formentitled
“DESI GNATI OV CHANGE OF BENEFI ClI ARY,” which was filed with the
County’s Personnel Ofice. Under “MARI TAL STATUS,” Young wrote
“MARRIED.” In this form Young designated appellant as the sole
primary beneficiary of the Plan, and he naned his daughter as the
sol e secondary beneficiary. The docunent states, in relevant part:

CONDITIONS - Unl ess ot herwi se expressly provided on this

Desi gnat i on/ Change of Beneficiary form any sumbecom ng

payabl e upon ny death under ny enployer’s plan will be

payabl e as prescribed in such plan. After payment of any
amount required by the plan to be paid to my spouse, any

remaining benefit will be paid to

a. My designated primary beneficiary or beneficiaries if
they shoul d survive ne;

b. M designated secondary beneficiary or beneficiaries
if no designated primary beneficiary or beneficiaries
survive ne.

If my marital status changes, the validity of this
designation may be affected. In the event of such a
change, I should complete a new Designation Change of
Beneficiary form.

DESIGNATION REQUEST - Subject to the terns of ny
enpl oyer’s plan, | request that any sumbecomn ng due upon
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my death be payable to the beneficiary(ies) designated

below. | wunderstand this designation shall revoke all

prior beneficiary designations nade by ne under ny

enpl oyer’ s pl an.

(Enphasi s added).

Young and appel | ant each signed the docunment, certifying that
“this Designation of Beneficiary is subject to all the COND TI ONS
stated above.” Under their signatures, the foll ow ng appears: “To
the Dbest of nmy know edge, the marital status of the
partici pant/designator is as shown above.” The signature of M.
Vall e, a County Personnel Ofice enployee, appears in the space
provi ded for the “SI GNATURE OF PLAN REPRESENTATI VE.”

The designations of appellant as spouse, beneficiary, and
joint annuitant were the only designations filed with the County’s
Personnel Ofice. No change was ever nade in the records of the
Personnel O fice with regard to those designati ons.

As we noted, Young was di agnosed with denmentia in 1995, at 53
years of age. At about the sane tine, appellant’s stepfather died
and her nother, who lived in Virginia, suffered a severe stroke,
which resulted in significant paralysis. As a result of
appel lant’ s financial circunstances, she had to work outside the
home while trying to care for both her nother and husband. Because
of her difficulties, appellant sought help in February 1996 from
Young’s sister and brother-in-law, Susan and Robert Gier, who
lived in upstate New York.

According to appellant, in March 1996 Young began to reside

with the Griers, because they were in a position to provide him
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with the full-time care that he needed. Neverthel ess, appell ant
clainms that she mmintained regular contact with Young until My
1996, when the Giers allegedly denied her visitation. Appellant
asserts that in June 1996 the Giers asked her to consent to their
appoi ntment as guardians of the person and property of Young.
According to appellant, when she refused to consent, the Giers
retaliated by refusing “scheduled visits” wth her husband,
including a visit planned for June 28, 1996.

Appel l ant clains that, on or about July 8, 1996, the Giers
contacted her regarding Young’ s need for “constant supervision and
medical care,” and they suggested that she sign a nmarital
separation agreenent. Then, in August 1996, appellant received the
Agreenment in the mail, which had been prepared by the Giers
attorney. According to appellant, the “Giers represented to Gail
Young that unless she signed the [A]greenent, they would never
permt her to see Charles Young again.” Young reportedly signed
the Agreenent before a notary public on Septenber 9, 1996, and
appel  ant executed it on Septenber 20, 1996.

The Agreenent states, in relevant part:

1. It shall be lawful for the Wfe at all tines
hereafter to live separate and apart from the Husband,

and free fromhis marital control and authority as if she

were sole and unmarried and free from any control,

restraint, or interference, direct or indirect, by the

Husband; and it shall be lawful for the Husband at al

times hereafter to live separate and apart fromthe Wfe,

and free fromher marital control and authority as if he

were sole and unmarried and free from any control,

restraint, or interference, direct or indirect, by the
Wfe.



13. The Husband is the owner of a certain joint and
survivor annuity which was available to himthrough his
former  enpl oyer, Anne  Arundel Count vy, Mar yl and.
Currently this annuity i s handl ed by Aetna Life | nsurance
Conpany wunder certificate #164340273. The Wife
specifically acknow edges that she is aware of this
account, is famliar with benefits associated therewith
and waives any interest of any nature thereunder in that
account or any successor accounts thereto. The Wife
further agrees that the Husband may name any beneficiary
to any death benefits associated with this plan.

13a. The Wfe has an interest in tw retirenent
pl ans fromprevi ous enpl oyers. They are a 401-K Pl an with
Bl ue Cross/ Bl ue Shi el d whi ch has been rol |l ed over into an
I ndi vi dual Retirenment Account #226-60-6287 with I nvestors
Fiduciary Trust Co., and a Vested Life Annuity through
Blue Cross of Maryland’s Inc. retirement program The
Husband specifically acknowl edges that he is aware of
t hese accounts, is famliar with the benefits associ ated
therewith, and waives any interest of any nature
t hereunder in those accounts or any successor accounts
thereto. The Husband further agrees that the Wfe nay
nane any beneficiary to any death benefit associated with
ei ther of these plans.

16. The provisions of this agreenent shall not
prevent either party from suing for a divorce in any
jurisdiction either within or without the United States
upon such grounds that he or she may el ect or be advi sed,
but the parties shall neverthel ess be bound by all of the
ternms hereof, and this agreenent shall survive a divorce
or annul ment decree that nay be obtai ned by either party,
agai nst the other.

Soon afterwards, beginning Septenber 28, 1996, Young visited
wi th appellant in Maryl and, and remai ned with her until Cctober 12,
1996. During the visit, appellant observed that Young was “in a
vegetative state” and his “nental condition had deteriorated
significantly.” She clains that her husband | acked the ability to

conmuni cate, and could not renenber significant famly dates or
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names. Upon Young’'s return to New York, appellant clains that the
Giers cut off all further communication with her; she never saw
her husband agai n.

On March 18, 1997, Young executed a “DESI GNATI OV CHANGE OF
BENEFI Cl ARY” form designating his sister, Susan Gier, as primary
beneficiary, and her husband, Robert Gier, as secondary
beneficiary. Under “MARI TAL STATUS" he wrote “MARRI ED- SEPARATED. ”
Young’s signature differed nmarkedly from the signature on his
ori gi nal “DESI GNATI ON CHANGE OF BENEFI Cl ARY” form executed about
five years earlier. The bottom of the docunent contains the
followi ng pre-printed statenent:

| certify that | agree to the designation by ny spouse of

a beneficiary other than nyself. | understand that, if I

have not been naned a beneficiary, | will not be entitled

to any death benefit payable under the plan; further

that if | have been nanmed a beneficiary, but not the sole

beneficiary, I will not be entitled to the entire death

benefit payabl e under the plan.

The formal so contains a signature |line, under the headi ng of
“SI GNATURE OF SPOUSE.” Appel l ant never signed the form however.
The “SI GNATURE OF PLAN REPRESENTATI VE was al so | eft blank. Aetna
apparently received this formon April 8, 1997, but the docunent
was not filed with the County’s Personnel O ficer prior to Young's
death. Instead, it was filed directly with Aetna.

In April 1997, a few weeks after Young executed the change of
beneficiary form he was institutionalized. He remained there

until his death on Cctober 19, 1997.

After Young' s death, appellant contacted the County Personnel



O fice regarding her benefits under the Plan. See A A CC § b5-
104. By letter dated Novenber 3, 1997, Denni s Buckl ey, a Personnel
Anal yst with the County Personnel Ofice, responded to appellant’s
I nquiry, stating:

W are sorry to hear of the death of your husband,

Charl es. As M. Young's Joint Annuitant, you are

entitled to certain benefits from Anne Arundel County.

RETI REMENT- As a nenber of the Police Retirement Plan,

the normal form of retirement for a police officer

married at the tine of retirenent is a 100% Joint and

Survivor Annuity Paynment Option. As M. Young s naned

joint annuitant you are entitled to receive a nonthly

benefit, commenci ng Novenber 1, 1997, of $2,383,81, |ess

any authorized deductions. This benefit will continue

for your lifetinme, unless you renarry.

Thereafter, the County received a letter from the Giers’
attorney, advising that appellant had signed the Agreenent, in
whi ch she waived her rights to any benefits under the Plan. The
Giers’ attorney also provided the County with a copy of the
Agreerment. In addition, the County received fromAetna the change
of beneficiary form executed by Young in March 1997.

Accordingly, by letter dated Decenber 29, 1997, E. Hilton
Wade, a County Personnel O ficer, advised appellant that the County
had rescinded its decision as to benefits payable to appellant
under the Plan. The letter stated, in relevant part:

W received a copy of a separation agreenent, dated

Septenber 9, 1996 which states in part that you were

aware of M. Young’ s pension and the associ ated benefits
and that you waived any interest, of any nature, in the

pension. It goes on to state that M. Young could “nane
any beneficiary to any death benefits associated with the
pl an.”

* * %
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You executed the separation agreenent before a notary
public on Septenber 20, 1996.

On March 18, 1997, M. Young executed and forwarded a
DESI GNATI ONV CHANGE OF BENEFI CI ARY form to AETNA Life
| nsurance Conpany.

April 8, 1997, AETNA received this form However, copies
of the beneficiary form and the executed separation
agreenent were not forwarded to our office for inclusion
in M. Young' s retiree file.

Upon M. Young's death, you contacted our office
inquiring about the benefits available as M. Young s
spouse. Qur office notified you by | etter dated Novenber

3, 1997, of what we believed were your entitl enents based

on the information contained in M. Young's file.

As the Plan Adm nistrator and based on the avail able

information, it is ny opinion that you entered a valid

and enforceabl e waiver in which you rel eased all clains

to any benefits under the plan and that the primary

beneficiary designated on the beneficiary form dated

March 18, 1997 is entitled to receive any death benefits

associated with the plan.

Ms. Young subsequently appeal ed that decision to the Board,
whi ch held a hearing on May 26, 1998.2 The Board was of the view
that it had no jurisdiction to determne the validity of the
Agreerment or the conpetency of the Decedent. Therefore, it stayed
the matter, “pending the resolution of matters the Board deened
outsideits jurisdiction.” Subsequently, appellant sought judici al
reviewinthe circuit court. Additionally, she filed a rmulti-count

Conpl aint for Declaratory Judgnent on Septenber 1, 1998.°3

> The County al so deni ed benefits to Ms. Grier. She appeal ed
to the Board, but her appeal was denied in August 1998 as untinely.
Ms. Grier did not challenge that ruling.

® The declaratory action contains the follow ng counts and
captions:
Count I - Plaintiff’s All eged Waiver O Her Rights Under
(continued. . .)
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On February 12, 1999, the circuit court issued a renmand and
ordered the Board to “lift its stay of adm nistrative proceedi ngs
and ‘decide whatever issues it deens are within its

jurisdiction. The court also stayed the declaratory action

pendi ng a deci sion of the Board.

%...continued)

the Police Service Retirement Plan, Relied Upon By Anne
Arundel County To Deny Her Benefits, Is Ineffective
Because It Is Not Expressly Authorized By The Pl an;

Count II - Defendant’s Al |l eged Wi ver O Benefits, Relied
Upon By Anne Arundel County To Deny Benefits Under The
Police Service Retirenment Plan, |Is Ineffective Because
The Language OF Wai ver Does Not Sufficiently lIdentify The
Subj ect Matter O The Waiver Wth Sufficiently Specific
O Express Language;

Count III - The Alleged Change O Beneficiary Form
Executed By Charles E. Young, Jr. Shortly Before H's
Death I's I neffective Due To A Failure To Conply Wth The
Requi renments O The Anne Arundel County Code;

Count IV - The Alleged Change O Beneficiary Form
Executed By Charles E. Young, Jr. Shortly Before H's
Death is Ineffective For |Its Failure To Contain
Plaintiff’ s Acknow edgnent O Certain D scl osures And Her
Know edge O Her Rights Under The Police Service
Retirement Pl an;

Count V - The Marital Separation Agreenment, Relied Upon
By Anne Arundel County To Deny Plaintiff Her Spousal
Death Benefits, Is Void For Lack O Sufficient Mental
Capacity O Charles E. Young, Jr. At The Tine O |Its
Executi on;

Count VI - The Change O Beneficiary Form Relied Upon By
Anne Arundel County To Deny Plaintiff Her Spousal Death
Benefits, Is Void For Lack O Sufficient Mental Capacity
O Charles E. Young, Jr. At The Tine of Its Execution;

Count VII - Anne Arundel County Mist Pay Spousal Death
Benefits To Plaintiff Pursuant To Its Contract Wth
Charles E. Young, Jr. Regardless O Any Ancillary or
Subsequent Agreenents To The Contrary.
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The Board held an evidentiary hearing on My 27, 1999.
Nevert hel ess, the Board again confined its review to the “four
corners of the Anne Arundel County Police Service Retirenent Pl an,”
and declined to consider the matters that it considered as beyond
its jurisdiction. At the outset of that hearing, the Board
chairman said, in part:

|’m going to state right from the very beginning we
believe now as we did then that we do not have any
jurisdiction to determine whether this was a legal
separation agreement. So that’s issue number one, that
we’re not going to take any verbal testimony.

| ssue nunber two ... we’re not of the jurisdiction
to determine whether there’s any mental competency was of
Mr. Young [sic] at the time any of this transpired with
regards to his pension....

W will, however, because we feel those issues nust
be answered in the court allowboth parties, if they wi sh
to do so, to protect the record, to put in the
docunent ati ons. For instance, the Separation Agreenent
can be part of the record, also any docunentation that
the petitioner may have as to the nental conpetency of
M. Young at the tinme. That can be part of the record
and docunent ati on.

We certainly have no jurisdictionto determ ne about

what inpact they would have on this ... case and

unfortunately those issues must be resolved. W will do

the best we can absent any verbal testinony in these

areas to make a finding that woul d satisfy the court once

t hey resol ve t hese i ssues to determ ne what shoul d happen

wi th the pension.
(Enmphasi s added).

In his opening statenment, appellant’s attorney told the Board
that Ms. Gier, the Decedent’s sister, “had her eye” on the
benefits under the Plan, and sought to deprive appellant of “her

rights” under the Plan. Characterizing the case as “conplex,”
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appellant’s counsel explained that M. Young challenged the
County’s construction of the Agreenent, and was appealing the
determ nation that she had wai ved her rights to benefits. But, her
| awyer asserted that their “hands are very limted” as to “what
[they] can get into” to respond to what the County had “placed ...
inissue.” In outlining the issues, Ms. Young's |awer said:

Was this properly filed with the [County? That’'s an
issue in this case.... Ws this Change of Beneficiary
form signed by ny client, Gail Young, as the docunent
itself purports torequire? Didthe -- was the [County
withinitsrights and didit properly reviewthis outside
docunent, this Separation Agreenent in determning
whet her or not benefits should be awarded here?

Another issue is if the [Clounty was within its
rights toreviewthis docunent, is this a valid waiver by
my client? In other words is it know ng and intelligent?
Di d she know what the benefits were that she was wai vi ng?

And finally we have this issue of -- of M. Young’'s
conpet ency when he signed these docunents -- these two
docunments. So these are all nmjor issues -- issues that
we’ Il not be reaching toni ght pursuant to your direction,
but issues nonetheless if this docunment was -- was
appropri ately consi dered by the Board -- by t he personnel

office in making their decision. If not, our job becones
much nore sinpl e because we are then confined to | anguage
of the County Code.

I n his opening, the County’s attorney characterized the matter
as a “kind of conpetition for these benefits.” According to the
County, Ms. Young had waived her rights under the Agreenent, and
the Decedent |awfully changed the beneficiary forns. As the
County’s | awyer expl ained, after consulting with the County O fice
of Law, the County determ ned there was an “effective waiver of any
benefits...” under the Plan.

Denni s Buckl ey, a Personnel Analyst with the County O fice of
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Personnel, testified at the hearing. He explained that, upon the
death of a Plan participant, an eligible spouse is entitled to the
continued receipt of the police officer’s retirenent benefits for
t he bal ance of the surviving spouse’s |ife, or until the spouse re-
marries. |In contrast, if a participant dies within five years of
retirement, without an eligi bl e spouse, a designated beneficiary is
only entitled to continuation of the paynents for the period
remai ni ng between the date of retirenment and a total of five years.
In that circunstance, benefits cannot be paid for nore than five
years.

Accordi ng to Buckl ey, the Pl an contains a hierarchy of benefit
paynments upon the death of a retiree. Under A A C.C 8§ 5-211(f),
benefits are “payable first to an elected contingent annuitant.”
If there is no elected contingent annuitant, benefits are payable
to a spouse; if there is no spouse, they are payable to m nor
children; if there are no minor children, then benefits are payable
to a beneficiary. Buckley testified that the Decedent did not
el ect a contingent annuitant, and therefore “the first taker of any
benefits would be the spouse,” in accordance with 8§ 5-211(f).

In his testinony, Buckley said that Aetna functions as the
“third party payer” for the Plan, and “[t]hey pay the benefits

out . Initially, Buckley determ ned that appellant should receive
deat h benefits under the Pl an, but that decision was | ater changed,
based on an opinion from the County’'s Ofice of Law Buckl ey

expl ai ned: “[B]ased on the Separation Agreenent that was presented
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to us ... Ms. Young had i ndeed waived her rights to any interest
to the pension....”

Buckl ey recal |l ed that the Personnel Ofice received fromAetna
a change of beneficiary formexecuted by Young. As a result, the
County determined that Ms. Grier was the beneficiary. Pursuant to
§ 5-211(g), however, no benefits were paid to Ms. Gier, because
Young died nore than five years after he retired.

Thomas Mul | eni x, the County’s Director of Enpl oyee Benefits,
testified that the matter of benefits was raised with the County
O fice of Lawand, in the opinion of that office, the Agreenment was
val id and enforceable. The Personnel Ofice relied on that opinion

i n denyi ng benefits to appellant.

In a witten decision of August 11, 1999, the Board affirned

the Personnel Ofice. The Board reiterated that it had “no
jurisdiction to determne the enforceability of . . . the
Separation Agreenent,” or to determ ne whether the Decedent was

conpetent when he executed the change of beneficiary form
Therefore, the Board “presunfed] that both the Separation Agreenent
and Change of Beneficiary Form [were] valid,” and concl uded that
appel l ant was not entitled to the benefits. It said:

The Board finds that the Personnel Oficer
rightfully denied Ms. Young s request for M. Young's
pension. Participants in the County’'s pension program
may change the designated beneficiary. . . . M. Young
filed a change of beneficiary notice on a form provi ded
by Aetna. . . . The Board finds that this form.
nmeets the requirenment that the form be satisfactory to
t he Personnel O ficer. . . . The Board also finds that
M. Young properly filed the formsince it was delivered
to Aetna. The Code requires that the designation of
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spouses and beneficiaries be filed with the Personnel
O ficer. [Anne Arundel County Code (the “Code”), Article
7, Pension Plan, Section 5-210(b)]. Aetnais the County’s
agent for purposes of adm nistering the pension program
The correspondence regarding the plan is generated by
Aet na. The participants in the plan deal wth Aetna.
The Board finds that the requirenment that the forms be
filed with the Personnel Oficer is nmet when a
participant files the formw th Aetna, as agent of the
County.

The nost recent designation/change of beneficiary
formfiled by M. Young reflected that the beneficiary of
his pension is Susan K Giier, the sister of M. Young.
The Separ ati on Agreenment states that M. Young, “may nane
any beneficiary to any death benefits associated with”
his Aetna annuity. The Board finds that together these
itens constitute a proper designation of beneficiary by
M . Young.

The pension plan clearly favors the paynent of
benefits to the named “beneficiary” over paynents to a
“spouse.” Only if no nane has been filed or if the naned
beneficiary does not survive the participant are the
benefits permtted to be paid to others. Section 5-
201(b). The benefits that would have been paid to the
named beneficiary can then be paid “at the option of the
Personnel O ficer to either the participant’s surviving
spouse, the participant’s surviving children in equal
shares, or the executor or admnistrator of the
participant.”

The Board notes, however, that if the Grcuit Court
determ nes that Ms. Young did not waive her rights to M.
Young’'s pension in the Separation Agreenent and the
Change of Beneficiary Formis invalid due to Ms. Young's
i nconpetence then M. Young nay be entitled to M.
Young’' s pension benefits. Unfortunately, this Board has
no jurisdiction to decide such matters.[4

Appel I ant sought judicial review of the Board s decision.

That case was captioned No. C99-57676-AA. In addition, appellant

* The Board Chairman dissented on the grounds that: 1) the
filing of the change in beneficiary formw th Aetna was i nproper,
because it shoul d have been filed with the Personnel Ofice; and 2)
the formwas defective, because it was inconplete on its face, as
Ms. Young had not signed it.
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noved to consolidate the second petition for judicial reviewwth
the declaratory action, claimng that the i ssues were “identical”
and included, inter alia, whether the County could consider the
Agreenent; whet her Young had sufficient nental capacity when he
executed the Agreenent and the change in beneficiary form and
whet her appel | ant executed the Agreenent “under duress.”

On July 6, 2000, appellant filed a notion for sumrary j udgnent
in the judicial review case, solely “on the basis that the Aetna
formcoul d not change the benefits due to Gail Young.” She cl ai ned
It was the one i ssue for which the facts were undi sputed, and whi ch
coul d be dispositive of the entire case. On August 4, 2000, the
County filed a cross-notion for summary judgnment “on all issues,”
as well as an opposition to appellant’s notion. It argued that
“the filing of the form with Aetna I|ife insurance conpany
constituted substanti al conpliance wth the county code
requirenents;” the “Code’s provision regarding the procedures to
change or designate new beneficiaries is directory, rather than
bei ng mandatory;” one’'s “status as a spouse does not automatically
make a person a beneficiary” under the Plan; appellant “wai ved any
claim to plan benefits;” and appellant “cannot inpeach the
separation agreenent.” In opposition to the County’ s notion,
appel lant clainmed, inter alia, that the Agreenent was not
“enf orceabl e” because she “was under duress or di m ni shed capacity
and was coerced at the tine she signed” it.

The parties submtted various exhibits, including the
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Separation Agreenent and affidavits. In an affidavit of Buckley
of fered by the County, Buckley averred, in part:
6. Attached as Exhibit “C are excerpts fromthe

Contract [between the County and Aetna]. Section 11 G2

provi des as follows: “A Retired Menber may nanme or change

his beneficiary by a witten request filed at the Hone

Ofice of Aetna.” In other words, the procedure under the

Contract for changing a beneficiary designation was to

file the necessary formwith Aetna, not the Ofice of

Per sonnel . This procedure has been in place for nany

years.

Appel l ant submitted an affidavit of Dr. Jorge Perez-Al ard,
MD., an internist. He related that he began to treat Young in
early Novenber 1995 for multiple signs of denentia associated with
Al zheiner’s, a “progressive and degenerative nental illness .
of a permanent and debilitating nature.” Young “had difficulty
under st andi ng, speaking and processing information necessary for
the conduct of daily life,” and his condition progressively
deteriorated, causing physical and nental health problens,
i ncl udi ng paralysis. Based on the doctor’s expertise and his
review of the nedical records, he opined, “to a reasonabl e degree
of nedical certainty,” that, as of Septenber 9, 1996, when Young
executed the Separation Agreenent, his “capacity to understand a
written docunent such as a contract was so severely limted that he
did not have the capacity to understand what was in it or the
importance . . . of the words.” Moreover, the doctor opined that
Young’s condition would not have inproved as of March 18, 1997

when Young executed the change of beneficiary form

On August 18, 2000, the court signed a “Consent Order To

-109-



Consolidate Cases.” The order provided for the consolidation of
the judicial review case and the declaratory action “for all
determ nations,” and directed the parties to use the declaratory
action case nunber (C 98-49102-AA) for all future filings.

At the notions hearing on Cctober 23, 2000, the County
acknow edged that, in reaching its decision, the Board had presuned
the validity of the Separation Agreenent and the change of
beneficiary form The County nmaintained, inter alia, that by
executing the Agreenent appellant waived her “statutory right” to
the pension benefits. The County also argued that Young was
entitled to file the change of beneficiary formeither wth Aetna
or the County. Appellee explained that Aetna “had a | ong-standi ng
contract with the County for over 20 years.... And in that

contract, one of their contract duties is to receive and act upon

change of beneficiary fornms.” The County al so naintained that
“nothing in the Code ... gives any sort of particular approval
process, so there is nothing ... that says that the wife has to

sign” the change in beneficiary form and it would have been
“redundant” for her to do so, in light of the Agreenent.

Appel | ant advanced a host of argunents. She contended that
she was qualified for the pension in three ways: as spouse, as
beneficiary, and as joint annuitant. She insisted that a spouse
can only waive her rights to benefits as part of a divorce,
pursuant to a court order. Appellant also asserted that the

County’s Personnel Ofice had “no |legal authority” to consider
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either the Agreenent or change of beneficiary form because they
were not part of the official pension file. As to the change of
beneficiary form appellant clainmed that filing the formw th Aetna
was ineffective, because such forns had to be filed directly with
the Personnel Ofice; it had no authority to delegate that
responsibility to Aetna. Rather, Aetna's authority was limted to
“how to handle the noney in the plan.” Mreover, she maintained
that the beneficiary form executed in March 1997 did not alter
appellant’s priority status as the spouse. Further, she asserted
that the change of beneficiary formwas ineffective because it was
inconplete, in that neither Ms. Young nor a County representative
signed it. Even if the County could consider the Agreenent, she
clai med the | anguage of the Agreenent was not sufficient to effect
a waiver of rights, because it was too general and failed to
nmention the expectancy or survivorship interests.

Al though appellant did not specifically assert in the
declaratory action that the Agreenent was invalid due to duress,
she made that claim in her opposition to the County’ s sunmary
judgment notion. There, she expressly clainmed the Agreenent was
not enforceabl e because it was execut ed “under duress or di m ni shed
capacity and [she] was coerced....” Appellant also argued at the
hearing that she “was under duress at the time she signed the

Agreenent,” and t hat Young | acked the nental capacity to contract.?®

® The County did not suggest, either below or in this Court,
that the issue of duress was not tinely raised by appellant.
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Her | awer said:

It is our contention that if you find all the other

i ssues against us ... then you have to have a trial on

the factual issues of, was there contractual capacity of

the parties to enter into a contract at the tinme the

separation agreenent was signed, one. And two, even if

Chuck Young had contractual capacity at thetine, thenis

M's. Young under duress at the tine she signed it enough

to vitiate her contractual capacity?

Thereafter, in a unitary “Mnorandum O QOpi nion And Order” of
Cct ober 26, 2000, the court granted the County’s sunmary judgment
noti on and denied appellant’s summary judgnent notion.® It also
declared that, under § 13 of the Agreenent, appellant waived her
interest in the Plan, either as an annuitant or a beneficiary.

The court rul ed that appellant was entitled to waive her claim
to the pension benefits and, as a result of her execution of the
Separ ati on Agreenent, she validly waived any cl ai munder the Pl an.
The court also rejected appellant’s other clainms. |In particular,
the court ruled that the designation of beneficiary or annuitant
“I's subject to change”; the filing of the change of beneficiary
formwith Aetna, rather than wth the County, was | egal | y adequat e,
because it constituted substantial conpliance with the County Code;
and appel | ant cannot “avoi d’” the Separation Agreenent based on the
Decedent’ s al | eged i nconpet ency, because “she gai ned the benefits”

under the Agreenment and waited nore than a year after M. Young s

death to raise the issue. The court did not specifically address

® By Order dated July 23, 2002, we issued an Order renanding
this case, without affirmance or reversal, for entry of judgnent in
conformance with Rule 2-601. The case is nowready for resol ution.
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appellant’s contention that she executed the Agreenent under
duress, nor did the court address appellant’s claimthat a spouse
or joint annuitant takes priority over the named beneficiary. The
court also failed to address appellant’s contention that, even if
the change in beneficiary formcould be filed with Aetna, the form
was i neffective because it was inconplete.

In its opinion, the court set forth the standard of review
with respect to judicial review of the Board' s decision, but it
omtted any reference to the standard that governs the resol ution
of a declaratory judgnment action or a summary judgnment notion.
Substantively, the court stated, in part:

This Court finds that the [appellant], pursuant to
Paragraph 13 of the separation agreenent between the
[ appel l ant] and Charles E. Young, Jr., waived any claim
to M. Young’'s pension rights.

* * *

Whi | e [appel |l ant] cites East v. PaineWebber, 131 M.
App. 302 (2000) as authority that there was no waiver,
this Court distinguishes that case fromthe present one.

The [appel lant] specifically identified the future
expectancy with the specified certificate nunber and both
parties recognized Aetna Life as the handler of this
account. She consented clearly to his freedomto nane
anot her beneficiary to any death benefits associated with
the plan. [Appellant] knew the specific benefits,
consented to changes and identified with specificity al
rights that were waived.

This Court further rejects all of the other issues
rai sed by the [appellant].

Specifically, the filing of the forms with Aetna
Life Insurance constituted substantial conpliance with
the County Code, Article 7, Title 1A-101 through 1A-502,
as the County retirement and pensi on systemwas entrusted
with its Board of Trustees. The Board sel ected Aetna
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Li fe I nsurance Conpany to adni ni ster and manage t he pl an
and, therefore, was an authorized agent of the County.

M. Charles Young filed a change in beneficiary form
with Aetna and conplied with the necessary requirenents.
In fact, [appellant] in her waiver, acknow edged Aetna
and al l owed for any change in beneficiary with the plan.
Inall circunstances, the County conplied with the County
Code.

Wth regard to whether a spouse autonatically
beconmes a beneficiary because she my be ternmed an
annuitant, this Court finds that this designation was
subj ect to change by M. Young.

Wth regard to whet her M. Young was conpetent when
entering into the contract, appellant cannot avoid the
agreenent as she gai ned the benefits under the separation
agreenent. Additionally, [appellant] waited over a year
to raise this issue, after M. Young's death
We shall include additional facts in our discussion.

DISCUSSION
I

Thi s appeal arises fromoverl appi ng judicial proceedi ngs, one
involving an admnistrative agency action and the other a
declaratory action.’ Al though the parties have not addressed
whet her the declaratory action was proper in light of the
adm ni strative action, an appellate court has the “authority” to
raise on its own the issue of failure to exhaust statutory
adm ni strative renedies. Moose v. Fraternal Order of Police,
Montgomery County, 369 Md. 476, 488 (2002). Because Moose suggests

that there are circunmstances when a declaratory action may be

barred by the doctrine of exhaustion of adm ni strative renedi es, we

" When we refer to judicial reviewof the Board s decision, we
nmean the second petition, unless otherw se noted.
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shal |l consider, prelimnarily, whether the doctrine of exhaustion
of adm nistrative renedies bars further consideration of the
decl aratory action.

Appel l ant filed the declaratory judgnent actioninthe circuit
court to resolve issues that the Board tw ce refused to address
concerning the validity of the Agreenent. The declaratory action
was heard by the circuit court in the exercise of its original
jurisdiction. Wth regard to the judicial review petition, the
circuit court was “engaged in ordinary judicial review of a final
adj udi catory decision” of a local administrative agency.® Prince
George’s County v. Beretta U.S.A. Corp., 358 Md. 166, 175 (2000).

Ordinarily, in a case involving an adm nistrative agency

action, all administrative renedi es nmust be exhausted before a
party may seek a declaratory judgnent....” Moose, 369 M. at 486;

see Montgomery County v. Broadcast Equities, Inc., 360 Md. 438, 452

® In Baltimore County v. Penn, 66 M. App. 199 (1986), we
concl uded that the decision of a county board of trustees denying
accidental disability benefits to police officers constituted an
adj udi catory order. The Court explained, at 66 Md. App. at 205-06:

We have no doubt that the trustees' decision was an
"adj udi catory order." In our viewan adjudi catory order
is one that deci des what the Adm ni strative Procedure Act
defines as a "contested case"--an agency proceedi ng t hat
involves "a right, duty, statutory entitlenment, or
privilege of a person...." State Covt. Art. 8
10-201(c)(1). See Donocam Associates v. Washington
Suburban Sanitary Commission, 302 M. 501 (1985).
Certainly [the police officers’] "statutory entitlenment”
to pensions, or to sone |evel of pension, was involved

here. . . . It was not |egislating; it was not
rul e-making; it was adjudicating two specific clains for
statutory entitlenent. |Its decision was an adjudi catory
or der.
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(2000); Abington Center Associates Limited Partnership, 115 M.
App. 580, 590-91 (1997); Maryland Comm’n on Human Relations v.
Downey, 110 M. App. 493, 526 n.11 (1996). The adj udicatory
adm ni strative process i s general ly considered to produce “t he nost
efficient and effective results.” Secretary, Dep’t of Human
Resources v. Wilson, 286 M. 639, 645 (1979).

The Uni form Declaratory Judgnent Act (the "Act"), Maryl and
Code (1974, 1995 Repl. Vol.), 8 3-401 et seq. of the Courts and
Judi ci al Proceedings Article (“C.J."), provides a neans "to settle
and afford relief fromuncertainty and insecurity with respect to
rights, status, and other legal relations.” C J. § 3-402. See
generally Jackson v. Millstone, 369 M. 575 (2002); Howard v.
Montgomery Mutual, ___ Ml. App. ____, No. 404, Septenber Term
2001 (filed August 29, 2002). Section 3-409 of the Act provides
that a court may grant a declaratory judgnent

if it wll serve to termnate the wuncertainty or

controversy giving rise to the proceeding, and if:

(1) An actual controversy exists between contendi ng
parties;

(2) Antagonistic clains are present between the
parties involved which indicate i nm nent and inevitable
[itigation; or

(3) Aparty asserts alegal relation, status, right,
or privilege and this is challenged or denied by an
adversary party, who also has or asserts a concrete
interest init.

In order to have “standing” to bring a declaratory judgnment
action, one nust have “‘a legal interest’ such as ... ‘one arising

out of a contract’....” Committee for Responsible Development on

25 Street v. Mayor and City Council of Baltimore, 137 Md. App. 60,
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72 (2001) (citation omtted). “CGenerally, whether a party has
standing ... depends on whether that party has an actual, real and
justiciableinterest susceptible of protectionthroughlitigation.”
Mayor and City Council of Ocean City v. Purnell-Jarvis, Ltd., 86
Md. App. 390, 403 (1991). As the Act is "renedial,” it nust "be
|l iberally construed and adm ni stered,” id., so that the court nmay
"declare rights, status, and other |egal relations whether or not
further relief is or could be clained." C.J. 8 3-403(a).
Nevertheless, CJ. 8 3-409(b) requires that, when "a statute
provi des a special formof remedy for a specific type of case, that
statutory renedy shall be followed in lieu of a proceedi ng under
this subtitle." See also Bancroft Information v. Comptroller, 91
Md. App. 100, 114 (1992); Boyd v. Supervisor of Assessments of
Baltimore City, 57 Md. App. 603, 606 (1984).

A “statutory adm nistrative and judicial review renmedy [is]
excl usi ve [ when] t he statutory schene aut hori zi ng t he
admnistrative and judicial review renmedy created the cause of
action invol ved, and there exi sted no recogni zed alternative action
for the ... clains.” Zappone v. Liberty Life Insurance Co., 349
Md. 45, 63 n.7 (1998). Generally, “to effectuate this public
policy, trial courts ... should not act until there has been
conpliance wwth the ... conprehensive renedi al schene.” Moose, 369
Mi. at 487; see Josephson v. City of Annapolis, 353 Ml. 667, 674-78
(1998); Soley v. State Comm’n on Human Relations, 277 Md. 521, 526

(1976) .
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““*The doctrine of primary jurisdictionis ajudicially created
rule designed to coordinate the allocation of functions between
courts and admnistrative bodies.”" (Ctation omtted). Downey,
110 Md. App. at 528 (citation omtted). W explained in Downey:

It "'"cones into play when a court and agency have
[initial] concurrent jurisdiction over the sane matter
and there is no statutory provision to coordinate the
work of the court with that of the agency.'" Thi s
concept provides that "'where the claimis initially
cogni zable in the courts but raises issues or relates to
subject matter falling within the special expertise of an
adm ni strative agency,' courts should defer to the
experti se of the agency." Primary jurisdiction does not
apply where '"the 1legal 1issue [does] not 1involve an
interpretation of a law administered by the agency.”

Id. at 528-29 (internal citations omtted) (enphasis added); see
also Maryland Reclamation Associates, Inc. v. Harford County, 342
Ml. 476, 490-91 (1996).

In State Retirement and Pension System of Maryland v.
Thompson, 368 M. 53, 65-66 (2002), the Court expl ai ned:

Wien an admnistrative agency has either primary or
excl usive jurisdiction over a controversy, the partiesto
t he controversy nmust ordinarily exhaust their
adm nistrative renmedies before seeking a judicial
resolution, State v. State Board of Contract Appeals,
364 M. 446, 457, 773 A 2d 504, 510 (2001), and a
conclusion that the plaintiff failed to do so normally
results in a dismssal of the action, either by the trial
court initially or by direction of an appellate court.
Id. at 458-59. See also Board of License Comm'rs v.
Corridor Wine, Inc., 361 Ml. 403, 761 A 2d 916 (2000);
Quesenberry v. WSSC, 311 M. 417, 535 A 2d 481 (1988).
That is because, although the court may wel |l have subj ect
matter jurisdiction over the action before it, the
exhaustion doctrine bars the court from exercising that
jurisdiction, t her eby gratifying t he par anount
| egi slative intent that the matter be dealt with first by
t he Executive Branch agency.

When an administrative renmedy is prinmary, declaratory or
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equitable jurisdiction may not be used “solely to abort that
adm ni strative proceeding.” Broadcast Equities, 360 M. at 452.
Thus, “where the only recognized avenue for relief is the
adm ni strative and judicial review proceedings, the claimnt nay
not circunvent those proceedings by a declaratory judgment or
equi table action....” Id. at 456. Rather, a litigant is usually
required to exhaust admnistrative renmedies before pursuing a
declaratory judgnent as a neans of obtaining a statutory
interpretation. Moose, 369 MI. at 493; Broadcast Equities, Inc.,
360 Mi. at 452.

Moose i s instructive. There, a police officer was suspended
from a county police departnent after he was accused of using
excessive force in the performance of his duties. An energency
suspension hearing was held before a one-nenber hearing board,
whi ch conti nued the suspension. The officer and the Fraternal
Order of Police, appell ees, subsequently filed a “Verified Petition
in Support of Show Cause Order and/or Conplaint for Declaratory
Relief” in the circuit court, challenging the police departnent’s
failure to convene a three-nenber board. The circuit court found
the admnistrative hearing unfair and ordered a new hearing
conducted by only one nenber. Prior to the second hearing,
appellees filed a declaratory action requiring a hearing conducted
by a three-nenber board. After the circuit court concluded that
the applicable statute did not require a three-nenber hearing

board, appell ees appealed to this Court. W held that we coul d not
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reach the nerits because the circuit court had failed in the
declaratory action to issue a witten order “fully addressing the
rights of the parties.” Moose, 369 MI. at 481. W remanded to the
circuit court for a determnation of all the issues.

On remand, the circuit court determ ned that the applicable
statute and regulation required a three-nenber energency hearing
board. The Court of Appeals granted certiorari and reversed. It
held that, at every judicial stage, the matter should have been
di sm ssed, because the appellees “failed to exhaust their
adm nistrative renedies as is required before the comencenent of
either of the declaratory judgnent actions.” Id. at 482. It
added: “Because the parties had not exhausted all admnistrative
renedi es, neither the Circuit Court, nor the Court of Special
Appeal s, should have addressed any issues in the franmework of
decl aratory judgnent actions.” Id. Further, the Court stated:

At the tinme of appellees[’] initial filing of an action

inthe Crcuit Court, there had not been, and, in fact,

as far as the record reflects, has never been to this

poi nt, a subsequent hearing on the nerits. Therefore,

adm nistrative renmedi es had not at that time, and never

have, been exhausted. A declaratory judgnent action was,

therefore, not permtted at that time, or since, or

NOow. . . .

Id. at 483.

This case is altogether unlike Moose. Modst notably, appell ant

did not circunvent or subvert the administrative process.® To the

° W observe that the County has not suggested that the issues
that were the subject of the declaratory action should have been
resolved by the Board. Nor has it argued that the declaratory

(conti nued. . .)
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contrary, appellant had two hearings before the Board, and she did
not file the declaratory action until after the first hearing held
on May 26, 1998, when the Board expressly refused to address the
various issues concerning the validity of the Agreenent and the
change of beneficiary form Thereafter, the circuit court stayed
the declaratory action and remanded the adnministrative action to
t he Board. Al though on remand the Board acknow edged that
resolution of these issues could be determ native of appellant’s
rights, the Board refused to address the issues pertaining to the
Agreenment or the Decedent’s conpetency to execute the change of
beneficiary form It said: “The Board has determned that it has
no jurisdiction to determne the enforceability of a private
contract....The Board has also determned that it has no
jurisdiction to determ ne whether M. Young was conpetent at the
time the Change in Beneficiary Form was executed.” Instead, it
“presunfed]” the validity of both the Agreenent and change of
beneficiary formand then proceeded to resol ve those i ssues that it
regarded as within its domain.

It is also noteworthy that, as a contract, the Agreenent is
subject to the sanme general rules of construction applicable to
ot her contracts. Langston v. Langston, 366 Ml. 490, 505-06 (2001);
Bruce v. Dyer, 309 M. 421, 433 (1987); Moore v. Moore, 144 M.

App. 288, 303 (2002); J. Fader & R Gl bert, M RyLAND FAM LY LAw 8

°C...continued)
action was an i nproper attenpt to avoid the adm ni strative process.
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13-6(a)(2nd ed. 1995)(“Fader”). Li ke other contracts, “[t]he
validity of a separation agreenent may be determ ned by filing an

action for declaratory relief,” even without a filing for divorce.
Fader, 8 13-3(d)(3); see Hale v. Hale, 66 M. App. 228, 233-34
(1986) .

The court below consolidated the admnistrative and
declaratory actions in the concurrent exercise of original and
“appel l ate” jurisdiction, and issued one opinion involving both
cases. See Gisriel v. Ocean City Board of Supervisors of Election,
345 M. 477, 495 (1997) (explaining that, when 8§ 12-302 of the
Courts and Judicial Proceeds Article was first enacted, the circuit
court’s review of an agency decision was referred to as an exerci se
of “appellate jurisdiction”), cert. denied, 522 U.S. 1053 (1998).
The case of Levitz Furniture Corp. v. Prince George’s County, 712
MI. App. 103, cert. denied, 311 Md. 286 (1987), is instructive. It
i nvol ved the consolidation of two actions, one seeking judicia
review of the findings of the Prince George’s County Human Ri ghts
Conmi ssion (the “comm ssion”) and the other an enforcenment action
brought by the conmm ssion. On appeal, Judge Bloom witing for the
Court, concluded that we had jurisdiction to reviewthe enforcenent
action. The Court stated, at 72 Md. App. at 108:

Al though 8§ 12-302(a) enables [the] County to deny its

citizens the right to enlist our review of the circuit

court’s exercise of appellate jurisdiction, that statute

does not enable the county to preclude our review of the

| ower court’s exercise of original jurisdiction. Levitz

Is entitled to appeal the circuit court’s judgnent

because it was rendered in an equity proceeding filed by
the appellees in that court. See MI. Cs. & Jud. Proc.
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Code Ann. 8§ 12-301 (1984 Repl. Vol.).

Yarema v. Exxon Corp., 305 Ml. 219 (1986), is also helpful.
There, the Court recognized that, “unless the trial court clearly
intends that a joint judgnent be entered disposing of all cases
si mul taneously,” id. at 236, consolidated cases are generally not
treated as one case for the purpose of Rule 2-602. “[I]nstead,
each one of the cases is to be treated as a separate action.” Id.

The issues that the Board considered do not “override or
def eat whatever private rights exist” with respect to the Agreenent
or the enforceability of the beneficiary form Nor does the Board,
“inits workings,” control the enforceability of these docunents.
Perry v. Board of Appeals, 211 M. 294, 299 (1956) (concerning
zoning). As inportant as the issues concerning the Agreenent and
change of beneficiary formare to the ultimate resolution of this
case, they certainly are not matters within the usual adjudicatory
function of the Board.

Accordingly, we conclude that the doctrine of exhaustion of
adm ni strative renedies does not bar our consideration of the
declaratory action as to those clains concerning the validity of
the Agreenent or the Decedent’s capacity to execute the change of
beneficiary form Neverthel ess, because Counts Ill and IV of the
decl aratory action duplicate i ssues presented to and deci ded by the
Board, we shall not address those clains in connection with the
decl aratory action.

As a gui de to our discussion of the renaining issues, we shal
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outline them

1. Under the Pl an, does a surviving spouse have priority

over a beneficiary wwth regard to the recovery of pension

benefits?

2. Even if the beneficiary takes priority over the

surviving spouse, is the change of beneficiary form

valid, given that it was filed with Aetna, rather than

with the County, and it was not conplete on its face?

3. If the spouse has priority as to benefits under the

Pl an, may a spouse, as a matter of |aw, waive such rights

pursuant to a marital separation agreenent when, as here,

the pension plan is not subject to ERI SA?

4. 1f a spouse can lawfully waive rights to benefits, is

the waiver language in this Agreenment sufficient to

acconplish that purpose?

5. Even if a spouse can waive his or her rights to

benefits by way of a separation agreenent, is the

Agreenent in this case valid and enforceable in |Iight of

the clains of duress and nmental incapacity?

II.

We shall first focus on appellant’s claim that, under the
County Code, a surviving spouse takes priority over a beneficiary
inregard to pension benefits. W shall al so consider whether the
County was entitled to consider the change of beneficiary form
given that it was filed with Aetna, rather than with the County.

As the surviving spouse, appellant clains she “is designated
to receive the survivor’s pension benefits ... at the tine of the
participant’s death.” Therefore, she contends that the Board erred
i n concl udi ng, based on A.A.C.C. § 5-210(b), that benefits are paid
first to the surviving beneficiary and, if the beneficiary does not

survive, then to the surviving spouse, at the option of the

Personnel O ficer. She mai ntains that, under A A C.C. 8§ 5-211(f)
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and the “statutory design” of the Plan, benefits are first payable
to the participant’s surviving spouse. According to Ms. Young, the
beneficiary is, in effect, thirdin line; the beneficiary receives
“benefits only after the spouse and unmarried m nor children of the
partici pant no |longer are entitled to receive benefits,” and then
only “if those events occur within five years of the date the
participant ... retired under 8 5-211(g).” Appellant also clains
that the court erred inits interpretation of the County Code when
it “concluded that the designation of spouse as a beneficiary was
subj ect to change by M. Young.”

In the original Designation/Change of Beneficiary Form
appellant was naned as the primary beneficiary. According to
appel l ant, under the statutory schene, “the status of a ‘spouse’
can only be term nated by divorce or annul ment, not by electing to
name a different beneficiary.” She adds: “The Code does not
authorize a way to deprive one’'s spouse at [the] tine of the
participant’s death from receiving the pension death benefits.”
Therefore, despite the Separation Agreenment or the change of
beneficiary formfiled with Aetna, appellant contends that “Gail
Young, as the ‘spouse’ of M. Young and so designated in the
official pension file, is entitled to receive the pension benefits
as a matter of law. " Appellant states:

Under the pension plan, the spouse of record was Gail

Young. Prior to M. Young s death, her status was a

revocabl e contingent interest that M. Young could have

term nated by divorce or annul nent and it was conti ngent

on being the spouse at the date of death of M. Young.
Her interest could not be elimnated by a waiver in the
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separati on agr eenent absent a di vorce decree

i ncorporating the agreenent. Once M. Young died, Gai

Young had a contractual interest created. She was the

spouse of record with the entitlenent to receive the

funds in accordance with the County pension plan. The

Personnel O ficer was not permtted to rely on externa

information to contradict this designation.

Appel I ant al so argues that she was designated as the “joint
annuitant,” and therefore she is entitled to 100% of the pension
benefit. In her view, “this is the status nmandated by § 5-
211(f) (1) which continues for the spouse’'s lifetime or until she
remarries.” Thus, appellant asserts that the County had a
contractual duty to pay her the death benefits as the spouse under
§ 5-211(f).

In addition, appellant contends that the County had no
authority to consider the change of beneficiary form because a
Personnel O ficer may not review docunents outside the retirenent
file. She argues that, as a matter of law, “[t]he Code nust
authorize the Personnel Oficer to rely on anything outside the
personnel O fice official pension file.” Alternatively, appellant
mai ntains that the form was defective and thus unenforceable,
because it was not fully conpl et ed.

Conversely, appellee contends that, pursuant to the Separation
Agreenent, appellant waived her rights to benefits. Appellee also
argues that the Personnel Ofice is vested with “considerable
latitude in what materials and docunents are to be used in making

pensi on determ nations.” Thus, the County urges us to affirm

Because the issues concerning the County Code were ones that
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the Board considered, we pause to review the principles of
judicial review of admnistrative agency decisions. Judi ci al
review of an adm nistrative agency’ s decision is narrow. Total
Audio-Visual Systems, Inc. v. Department of Labor, Licensing and
Regulation, 360 Md. 387, 394 (2000); United Parcel Serv., Inc. v.
People’s Counsel, 336 MI. 569, 576 (1994); Meadows of Greenspring
Homeowners Ass’n v. Foxleigh Ent. Inc., 133 M. App. 510, 514
(2000). Moreover, we review the decision of the agency, not the
deci sion of the lower court. Jordan Towing, Inc. v. Hebbville Auto
Repair, Inc., 369 M. 439 (2002); Gigeous v. ECI, 363 Ml. 481, 495
(2001); Baltimore Lutheran High Sch. Ass’n v. Employment Sec.
Admin., 302 M. 649, 662 (1985) ; Uninsured Employers’ Fund v.
Pennel, 133 M. App. 279, 287-88 (2000); Department of Labor v.
Muddiman, 120 M. App. 725, 733 (1998). As to an agency’'s final
decision, we consider “*(1) the legality of the decision and (2)
whet her there was substantial evidence fromthe record as a whol e
to support the decision.’” State Highway Admin. v. David A.
Bramble, Inc., 351 Md. 226, 238 (1998)(quoting Dep’t. of Labor v.
Hider, 349 M. 71, 77-78 (1998)); Mayberry v. Bd. of Educ. Anne
Arundel County, 131 Md. App. 686, 701 (2000).

Factual findings nade by the Board are binding upon a
reviewing court, so long as they are supported by substanti al
evidence in the record. United Parcel Serv., 336 M. at 577;
Mortimer v. Howard Research, 83 M. App. 432, 441, cert. denied

321 M. 164 (1990). Substantial evidence is defined as “‘such
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rel evant evi dence as a reasonable m nd m ght accept as adequate to
support a conclusion.’” Bulluck v. Pelham Wood Apartments, 283 M.
505, 512 (1978) (citation omtted); see Gigeous, 363 M. at 497,
Wisniewski v. Department of Labor, 117 Ml. App. 506, 516-17 (1997)
(“* Substantial evidence neans nore than a “scintilla of evidence,”
such that a reasonable person could come to nore than one
conclusion.””) (Citationomtted). In other words, the court nust
ask whet her “reasoning m nds could reach the sane concl usion from
the facts relied upon by the Board.” Hider, 349 Ml. at 78; see
Muddiman, 120 Md. App. at 734. “Even if the review ng court could
have reached a different result based on the evidence before the
agency, the court must uphold the agency’s determnation if it is

rationally supported by evidence in the record.” Department of

Econ. and Employment Dev’t v. Lilley, 106 M. App. 744, 754-74

(1995).
Mor eover, the review ng court “nust not ... nake independent
findings of fact....” Baltimore Lutheran, 302 Ml. at 662. Rat her,

“[ b] ecause of the deference [we nust] accord [to] the expertise of
an adm ni strative agency acting within the sphere of its regul ated
activities, we refrain frommaki ng our own i ndependent findings of
fact or substituting our judgnment for that of the agency when the
record contains substantial evidence supporting the agency’s
determ nation.” Marsheck v. Board of Trustees of Fire & Police
Employees’ Retirement System of City of Baltimore, 358 Md. 393, 402

(2000); see Jordan Towing, Inc., Slip op. at 12; Board of Physician
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Quality Assurance v. Banks, 354 Ml. 59, 68-69 (1999). Furt her
“the tasks of drawing inferences fromthe evidence and resol ving
conflicts in the evidence are exclusively the function” of the
agency. Motor Vehicle Administration v. Karwacki, 340 M. 271
283-84 (1995); Board of County Comm’rs v. Holbrook, 314 M. 210,
218 (1988); westinghouse Elec. Corp. v. Callahan, 105 Md. App. 25,
35 (1995); Moseman v. City Council of Prince George’s County, 99
Md. App. 258, 265, cert. denied, 335 Md. 229 (1994). As the Court
said in Snowden v. Mayor and City Council of Baltimore, 224 Md. 443
(1961), "' The Court may not substitute its judgnment on the question
whet her the inference drawn is the right one or whether a different
i nference woul d be better supported. The test is reasonabl eness,
not rightness.'" Id. at 448 (citation omtted).

In contrast, we do not defer to the agency s |egal
concl usi ons. In other words, we may always resolve whether the
agency nade an error of law and we are not bound by the Board’ s
interpretation of the law. Gigeous, 363 M. at 496. Rather, “when
the question before the agency involves one of statutory
Interpretation or an issue of law, our review is nore expansive.”
Muddiman, 120 Md. App. at 734.

Nevert hel ess, the agency’s decision is considered prima facie
correct, and an appellate court nust view that decision in the
| i ght nost favorable to the agency. Giant Food, Inc. v. Department
of Labor, Licensing, and Regulation, 356 Ml. 180, 185; Marsheck,

358 Mi. at 402; Board of Education v. Paynter, 303 Ml. 22, 35-36
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(1985). Moreover, “[e]lven with regard to sone |egal issues, a
degree of deference should be accorded the position of the
adm ni strative agency.” Banks, 354 Ml. at 69. Therefore, “an
adm nistrative agency’'s interpretation and application of the
statute which the agency adm nisters should ordinarily be given
consi der abl e wei ght by reviewi ng courts.” 1Id. As the Banks Court
noted, “the expertise of the agency in its own field should be
respected.” I1d. Simlarly, we defer to an agency’s interpretation
of its own regul ations. Maryland Transportation Authority v. King,
369 M. 274, 288 (2002); Dpivision of Labor v. Triangle, 366 M.
407, 416-417 (2001); Marzullo v. Kahl, 366 Md. 158, 172-173 (2001).
We begin our analysis with a review of the provisions of the
County Code relevant to the Plan. The Plan is admnistered by a
“Personnel Oficer.” A ACC 8 5-104(a). The Personnel Oficer
possesses “powers necessary for proper adm nistration of the plan.”
A A CC § 5-104(b). Under 8§ 5-104(b)(1)-(5), the Personne
O ficer has the power:
(1) to prescribe procedures to be followed by
enployees in filing application for benefits and for
furni shing of evidence necessary to establish enpl oyees’
right to benefits;
(2) to nmake determnation as to the rights of an
enpl oyee applying for or receiving retirenent benefits
and to afford a nechani smfor adjusting the conplaint of
an enpl oyee dissatisfied with the determ nation;
(3) to devel op procedures for determ ning services
of  enpl oyees, and after affording enployees an
opportunity after witten notice to make objection with

respect to the procedures, to establish service in
advance of retirenent,;
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(4) to authorize di sbursenents fromthe pensi on fund
in accordance with the plan and to establish necessary
procedures for authorizing disbursenents; and

(5) to establish policies and standards and nake
determ nati ons concerning total and permanent disability
for the purposes of this title.

A A CC 8 5-207 is also pertinent. It provides:
8§5-207. Contingent annuitant option.

If a participant at the tinme of retirenent does not have
an eligible spouse or mnor child, the participant nmay
elect to receive pension benefits of actuarially
equi val ent val ue under the conti ngent annuitant option by
filingwitten notice wwth the Personnel O ficer prior to
the participant's normal retirenent date. If the el ection
of this optional formis in effect on the participant's
normal retirenment date, the participant shall receive a
reduced anount of pension benefits during the
participant's lifetime and following the participant's
death a pension benefit shall be continued and paid for
lifetothe participant's surviving contingent annuitant,
in the sane reduced anount, or two-thirds or 50% of the
benefit if so specified in the election; but if the
partici pant dies during the five-year period i mediately
followng the participant's date of retirenment, pension
paynment s whi ch becone payabl e to t he conti ngent annuit ant
during the balance of the five-year period shall be in
t he sanme yearly anmount as the pensi on paynents which were
payable to the participant....

AACC §5-210is titled “Beneficiaries.” It states:
§ 5-210. Benefici ari es.

(a) A participant shall designate a spouse and a
beneficiary by filing with the Personnel Oficer written
notice of spouse and beneficiary on a form satisfactory
to the Personnel Oficer.

(b) The participant may change the designation of
spouse or beneficiary by filing witten notice on a form
satisfactory to the Personnel Oficer. The designation
of a beneficiary shall take effect as of the date of
execution of the notice of change of beneficiary whet her
or not the participant is living at the time of such
filing. The pension fund is not prejudiced on account of
any paynents made under this title before recei pt of the
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notice by the Personnel Oficer. If no name has been
filed or if the named beneficiary does not survive the
participant, the benefits that would have been paid to
the named beneficiary shall be paid at the option of the
Personnel Officer to either the participant’s surviving
spouse, the participant’s surviving children in equal
shares, or the executor or admnistrator of the
partici pant.

(Enphasi s added).
A ACC 85-211is also relevant. It provides, in part:
§ 5-211. Death benefits.

(a) Monthly death benefits shall be paid under
subsection (b) of this section if:

(1) a participant’s death occurs before the
participant’s date of retirenent, or before nornmal
retirement date with respect to a participant who was
determined to be totally and permanently disabled in
accordance with 21 5-208(a)(1) of this subtitle; and

(2) before the participant’s date of death or
date of disability, whichever first occurs, the
partici pant was maki ng participant’s contributions under
this title.

(b) The foll owi ng shal | apply when the
requi renents of subsection (a) are satisfied:

(1) if the participant is survived by a spouse,
the spouse is eligible to receive monthly death benefit
payments 1in an anmount determined in this section
comrenci ng as of the first day of the nmonth coinciding
with or next following the participant’s death and
ceasing as of the earlier of the spouse’s date of death
or date of remarriage; or

(2) if the participant is survived by one or
more unmarried children under the age of 18 years and 1is
not survived by a spouse, death benefit payments shall be
paid to the unmarried children under 18 years of age
commencing with the first day of the nonth follow ng the
partici pant’s death. Death benefit paynents shall be
payabl e to the participant’s unmarried chil dren under the
age of 18 years as a group, with each child becom ng
ineligible toreceive paynents on attai ning the age of 18
years or on marriage, whichever occurs first; or
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(3) If the participant is survived by a spouse,
death benefit payments shall be paid as provided under
paragraph (1) of this subsection and, in addition, after
the death of the spouse, if there is a surviving
unmarried child under the age of 18 years, death benefit
paynments shal |l be paid as provi ded under paragraph (2) of
this subsection, notwithstanding any terns of that
paragraph to the contrary.

* * *

(f)(1) If a participant who has not elected a
contingent annuitant option in accordance with § 5-207 of
this subtitle dies after the participant’s date of
retirement C pensi on paynents payable to the
participant shall continue to be paid to the
partici pant’s spouse:

(i) for a tier one enployeel’ in the sane
anount as the pension paynents that were payable to the
partici pant; .

(i1i) for atier two enployee ....

* * *

(2) If, upon the death or remarriage of a
spouse who i s recei vi ng paynents, there are participant’s
surviving unmarried mnor children, paynents in the sane
anount that woul d have been payable to the spouse shal
beconme payable to the children commencing with the first
nonth followi ng the spouse’s death or remarriage. The
paynent shall be payable to such children as a group,
wi th each child becomng ineligible to receive any part
of the paynment on becomng an adult or on marriage,
whi chever first occurs. As of the date the participant’s
unmarried children becone adults, no further benefits
shal | be payabl e except as provided i n subsection (g) of
this section.

(3) The retirement benefits of a participant
who 1s not survived by a spouse shall become payable to
the participant’s unmarried minor children commencing 0N
the first day of the nonth following the participant’s
death in the sanme anount that woul d have been payable to
a surviving spouse. The paynent shall be payable to such
children as a group, with each child beconm ng ineligible

' The Board of Appeals found that M. Young was a tier one

participant. Appellee has not challenged that finding.
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to receive any part of the paynment on becom ng an adul t
or on marriage, whichever first occurs. As of the date
the participant’s unmarried children beconme adults, no
further benefits shall be payabl e except as provided in
subsection (g) of this section.

(g) On cessation of pension payments to the last
survivor under subsection (f) of this section, within the
five-year period commencing on the participant’s date of
retirement ... pension payments in the amount payable
with respect to the participant’s coverage shall be
continued and paid to the participant’s beneficiary
during the remainder of that period. If the benefits
paid under this title do not equal the anmount of the
participant’s contributions together wth credited
interest to the participant’s date of retirement or
disability, the excess contributions wth credited
interest shall be paid in a lunp sumto the payee | ast
entitled to benefits under this title or the estate of
t he payee.

(Enmphasi s added).

To construe the provisions cited above, we nust consider the
wel | - honed principles of statutory construction. Local ordi nances
are interpreted under the sane canons of construction that apply to
the interpretation of State statutes. Howard Research and Dev.
Corp. v. Concerned Citizens for the Columbia Concept, 297 Ml. 357,
364 (1983); Ahalt v. Montgomery County, 113 Md. App. 14, 25 (1996).
“The interpretation of a statute is a judicial function.” Rouse-
Fairwood Development Limited Partnership V. Supervisor of
Assessments, 138 MI. App. 589, 619 (2001). Therefore, we review,
de novo, the interpretation of a statute nade by an agency or a
| ower court. See Auction of Estate Representatives v. Ashton, 354
Md. 333, 341 (1999). In our effort to effectuate |egislative
intent, however, we “ordinarily give sone weight to the

construction given the statute by the agency responsible for
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adm nistering it. Magan v. Medical Mut. Liab. Ins. Soc’y. of Md.,
331 Md. 535, 546 (1993); Rouse-Fairwood, 138 MI. App. at 619.

A “‘cardinal rule of statutory interpretation is to ascertain
and effectuate the intention of the legislature.’” Degren v.
State, 352 Md. 400, 417 (1999)(quoting Oaks v. Connors, 339 Mi. 24,
35 (1995)); see State v. Green, 367 MI. 61, 81 (2001); webster v.
State, 359 MI. 465, 479 (2000); Board of License Comm’rs. v. Toye,
354 Md. 116, 122 (1999). ““The primary source of |egislative
intent is . . . the language of the statute itself.’” State v.
Pagano, 341 Md. 129, 133 (1996) (citation omtted); see Adamson v.
Correctional Med. Servs., 359 M. 238, 251 (2000); Huffman v.
State, 356 M. 622, 628 (1999). In interpreting a statute, we
assign the words their ordinary and natural nmeaning. Lewis V.
State, 348 MI. 648, 653 (1998); Gardner v. State, 344 MI. 642, 647-
48 (1997); whack v. State, 338 MJ. 665, 672 (1995). GCenerally, we
“Wll not divine a legislative intention contrary to the plain
| anguage of a statute or judicially insert |anguage to inpose
exceptions, limtations or restrictions not set forth by the
| egi sl ature.” Langston v. Langston, 366 M. 490, 515 (2001).
Simlarly, “[w]le neither add nor delete words to a clear and
unanbi guous statute to give it a neaning not reflected by the words
the Legi sl ature used or engage in a forced or subtle interpretation
inan attenpt to extend or limt the statute’s neaning.” Taylor v.

Nationsbank, 365 Md. 166, 181 (2001); see Mid-Atlantic Power Supply

Assoc. v. Public Service Comm’n of Md., 361 M. 196, 203-04 (2000)
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(recogni zing that “we neither add nor delete words to a clear and
unanbi guous statute to give it a neaning not reflected by the words
the Legi sl ature used or engage in a forced or subtle interpretation
in an attenpt to extend or limt the statute’s neaning”).
Odinarily, “if the plain meaning of the statutory | anguage is
cl ear and unanbi guous, and consistent with both the broad purposes
of the legislation, and the specific purpose of the provision being
interpreted, our inquiry is at an end.” Breitenbach v. N. B. Handy
Co., 366 M. 467, 473 (2001). So long as “the language [of a
statute] is clear and unanbi guous, there is usually no need to | ook
further.” Gary v. State, 341 MJ. 513, 521 (1996). On the other
hand, the plain neaning rule is “elastic, rather than cast in
stone[,]” and if “persuasi ve evidence exi sts outside the plaintext
of the statute, [pertaining to the neaning of a provision,] we do
not turn a blind eye toit.” Adamson, 359 Ml. at 251. Rather, “in
deternmining a statute's neani ng, courts may consi der the context in
whi ch a statute appears, including related statutes and | egi sl ative
history.” Ridge Heating, Air Conditioning & Plumbing v. Brennen,
366 Md. 336, 350-51 (2001). “W mmy al so consider the particular
problem or problenms the legislature was addressing, and the
objectives it sought to attain.” Sinai Hosp. of Baltimore v. Dep’t
of Employment and Training, 309 Md. 28, 40 (1987). *“This enables
us to put the statute in controversy in its proper context and
t hereby avoid unreasonable or illogical results that defy conmon

sense.” Adamson, 359 MJ. at 252.
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O significance here, we are required to construe statutory
provisions as a whole, so that all provisions are considered
together and, to the extent possible, reconciled and harnoni zed.
Curran v. Price, 334 M. 149, 172 (1994). In Office of People's
Counsel v. Maryland PSC, 355 Md. 1 (1999), the Court said:

W are ... required to interpret the statute as a
whol e, for “[w]jhere the statute to be construed is a part

of a statutory schene, the legislative intention is not

determ ned fromthat statute alone, rather it is to be

di scerned by considering it in light of the statutory

schene.” Moreover, neither the words in the statute nor

any portion of the statutory schene should be read “so as

to render the other, or any portion of it, neaningless,

sur pl usage, superfluous, or nugatory.”

Id. at 22 (internal citation omtted).

It is also noteworthy that a statutory provision should not be
viewed in isolation. Wen construing several statutory provisions
i nvol ving the sane subject matter, a harnonious interpretation of
the statutes is “strongly favor[ed].” Maryland State Police v.
Warwick Supply & Equip. Co., 330 M. 474, 483-84 (1993); sece
Department of Natural Resources v. France, 277 M. 432, 461
(1976) (stating that, “[w here two statutory provi sions are neither
i rreconci |l abl e nor nutual |l y repugnant, they should be construed in
harmony with their respective objects and tenor”)(citations
omtted). Thus, “[a]ll relevant parts . . . should be read
toget her and, to the extent possible, construed in harnony.” Curry
v. Dept. of Public Safety & Correctional Servs., 102 Ml. App. 620,
628 (1994), cert. dismissed, 340 Md. 175 (1995). In addition, we

may al so consi der t he consequences resulting form one meaning
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rat her than another, and adopt that construction which avoids an
illogical or unreasonabl e result, or one which is inconsistent with
common sense.’” Chesapeake Charter, Inc. v. Anne Arundel County
Board of Educ., 358 Md. 129, 135 (2000) (citation omtted); see
Romm v. Flax, 340 Md. 690, 693 (1995).

When two provisions, one general and the other specific,
appear to cover the sanme subject but seemto conflict, the specific
provision is controlling and prevails over the general enactnent.
France, 277 Ml. at 461-62 (“‘Were there is a specific enactnent
and a general enactnent which, in its nost conprehensive sense,
would include what is enbraced in the former, the particular
enact nent nust be operative, and the general enactnent nust be
taken to affect only such cases within its general |anguage as are
not within the provisions of the particular enactnent.””) (citation
omtted; internal quotations omtted). Therefore, when reconciling
a specific and a general provision of a statute, a court should
give effect to the specific provision in its entirety, while
retaining as nuch of the general provision as is reasonably
possi bl e. See 1A Norman L. Singer, SUTHERLAND STATUTES AND STATUTORY
ConsTRUCTION 88 23. 06, 23.09, 23.16 (5th ed. 1993); see also Farmers
& Merchants National Bank of Hagerstown v. Schlossberg, 306 M. 48,
63 (1986) (hol di ng general enactnent inpliedly repeal ed by specific
enactnent); Lumbermen’s Mutual Casualty Co. v. Insurance Comm’r.,
302 Md. 248, 268 (1985)(“[Where one statutory provision

specifically addresses a matter, and anot her nore general statutory
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provision also nmay arguably cover the sane matter, the specific
statutory provision is held to be applicable and the general
provision is deened i napplicable.”); Criminal Injuries Comp. Bd. v.
Gould, 273 Ml. 486, 495 (1975).

The Board concluded that the Decedent was entitled to file a
change of beneficiary formwith Aetna. It said:

M. Young filed a change of beneficiary notice on a form
provi ded by Aetna, the paid payer of benefits to the
County’ s retirees. The Board finds that this form since
it was supplied to the participant by Aetna, neets the
requirenent that the form be satisfactory to the
Personnel O ficer. See, id. The Board al so finds that
M. Young properly filed the formsince it was delivered
to Aetna. The Board requires that the designation of
spouses and beneficiaries be filed with the Personnel

Oficer. See, 1id., Section 5-210(a). Aetna is the
county’ s agent for purposes of adm nistering the pension
program The correspondence regarding the plan is

generated by Aetna. The participants in the plan deal
with Aetna. The Board finds that the requirenent that
the fornms be filed with the Personnel Oficer is nmet when
a participant files the formwi th Aetna, as agent for the
County.

The nobst recent designation/change of beneficiary
formfiled by M. Young refl ected that the beneficiary of

his pension is Susan K Giier, the sister of M. Young.

The Separ ati on Agreenent states that M. Young, “may nane

any beneficiary to any death benefits associated with”

his Aetna annuity. The Board finds that together these

itenms constitute a proper designation of beneficiary by

M. Young.

Wth respect to whether a Personnel Oficer my consider
information in Aetna’s file, such as the Agreenent and the change
in beneficiary form each side relies on the County Code’s sil ence.
We disagree with appellant that the Code’ s silence on this issue
nmeans that the Personnel Oficer was barred from reviewing the

change of beneficiary form because it was filed with Aetna. cCr.
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Allfirst v. Department of Health and Mental Hygiene, 140 M. App.
334 (2001) (determning that the absence of a statutory provision
in Health GCeneral Article 8 19-337, expressly permtting the
collection of attorneys’ fees, did not nean that a party was barred
from seeking attorneys’ fees). If the County wanted to prohibit
t he Personnel O ficer fromrevi ewi ng docunents affecting the rights
of a Plan participant or his heirs, it wuld have said so.
Moreover, 8 5-104(b) states that the “Personnel Oficer has the
power s necessary for proper administration of the plan, including”
the five duties nentioned earlier. Notably, the County Code does
not limt the Personnel Oficer’s authority to the five enunerated
powers; instead, it lists several exanples of actions considered
necessary to the proper admnistration of the Plan. Therefore, we
are persuaded that the Personnel Oficer was permtted to
adm nister the Plan in a way he or she deenmed “necessary.”

That the Decedent filed a form with Aetna that the County
coul d consider does not nean that the beneficiary named in that
form necessarily had priority with respect to the receipt of
benefits. A A CC 8 5-210 is titled “Beneficiaries,” while § 5-
211 specifically concerns “Death benefits.” Section 5-210(b) seens
to favor the County’s position that a beneficiary has priority over
a surviving spouse in regard to benefits under the Plan, while § 5-
211 suggests that a spouse has priority.

In its Menorandum of Opinion of August 11, 1999, the Board

concl uded that “the Personnel Oficer rightfully denied”
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appel l ant’ s request for pension benefits. It reasoned:

Participants in the County’s pension program rmay change
t he designated beneficiary. See, Anne Arundel County
Code (the “Code”), Article 7, Pension Plans, Section 5-
210(b).

* * *

The pension plan clearly favors the paynent of
benefits to the naned “beneficiary” over paynents to a

“spouse.” Only if no nane has been filed or if the nanmed
beneficiary does not survive the participant are the
benefits permtted to be paid to others. See, id.,

Section 5-210(b). The benefits that woul d have been pai d

to the naned beneficiary can then be paid, “at the option

of the Personnel Oficer to either the participant’s

survi vi ng spouse, the participant’s surviving childrenin

equal shares, or the executor or administrator of the

participant.” See, id.

The Board notes, however, that if the Grcuit Court

determ nes that Ms. Young did not waive her rights to M.

Young' s pension in th Separation Agreenent and t he Change

of Beneficiary From is invalid due to M. Young's

i nconpetence then M. Young may be entitled to M.

Young' s pension benefits. Unfortunately, this Board has

no jurisdiction to decide such matters.

Noti ceably absent fromthe Board s opinionis any reference to
8§ 5-211. Nor did the Board reconcile the apparent inconsistency
between 8§ 5-211 and 8§ 5-210. A A CC 8 5-211(f) and (g) refer to
the circunstances under which death benefits are payable to the
spouse, unmarried mnor children, and, last, to the beneficiary.
Subsection 5-211(f)(2) states that if the spouse who is receiving
paynments either remarries or dies, and if there are surviving,
unmarried m nor children, then the m nor children would recover the
remai nder of the benefits until they reach adulthood. Under § 5-
211(f)(3), if there is no surviving spouse, then the unmarried,

m nor children receive the benefits until they reach the age of
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majority. Section 5-211(g) provides that a beneficiary is entitled
to receive the death benefits if there is no surviving spouse and
no surviving, unmarried mnor child and the claim is asserted
within five years of the participant’s retirenent.

Wth respect to A ACC 85-211, then, the rights of a
beneficiary cone into play only when there is no eligible spouse or
child. The |anguage of this section plainly provides that a
beneficiary s rights follow those of the surviving spouse or m nor
children. Therefore, we agree with appellant that “[i]t is only
after considering this classification of unmarried m nor children
t hat under subsection 5-211(g), a ‘beneficiary’ is considered for
paynment of the death benefit.”

W note, too, that 8§ 5-211(f) provides that benefits shall be
paid to the spouse if no contingent annuitant is elected. Section
5-211(f)(1) appears to be a firmdirective with respect to pension
paynment s. Odinarily, the term “shall” “indicates a nandatory
intent, unless the context of the statute indicates otherw se.”
Burch v. State, 358 MI. 278, 284 (2000); see In Re Anthony R., 362
Ml. 51, 60 (2000); In Re Abiagail C., 138 M. App. 570, 581 (2001)
(“Dependi ng on the context, placenent, and use of the word ‘shall,’
and the nature of the constitutional provision or statute in which
It appears, the word may have a nmandatory connotation, so as to
require that the action that ‘shall’ be done nust be done, or may
be directory in neaning, so as to exhort the doing of the thing

that ‘shall’ be done without requiring it.”); Branch v. McGeeney,
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123 M. App. 330, 356 (1998); witt v. Ristaino, 118 Mi. App. 155,
172 (1997).

We conclude that the Board's reliance on AAA C C. 8§ 5-210(b)
was m spl aced. Looking at the statutory schene as a whole, and
recogni zing that a specific provision (Death Benefits) prevails
over a general provision (Beneficiaries), the specific enactnment
appl i es. Therefore, the Decedent’s filing of a change of
beneficiary formdid not defeat appellant’s claimas a surviving
spouse. Put another way, even if the change of beneficiary form
filed with Aetna was valid, it did not give priority to the
beneficiary.

In light of our resolution of these issues, we need not
det erm ne whet her the Decedent was conpetent when he executed the
change of beneficiary form W also decline to consider
appellant’s claimthat the change of beneficiary formwas invalid
because it was inconpl ete.

III.

I f a surviving spouse takes priority over a beneficiary under
the Plan, the question arises as to whether the Separation
Agreement vitiated appellant’s statutory rights. According to
appel l ant, her “status as spouse at the tinme of M. Young' s death

is the contingency that gives her the contractual right to

recei ve the pension,” and only by divorce could she “have ended t he
contingency.” Appellant naintains that the County “Code does not

authorize a way to deprive one’s spouse at [the] time of the
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participant’s death fromreceiving the pension death benefits. In
the statutory design of the County Code, the status as ‘ spouse’ can
only be terminated by divorce or annulnent....” Thus, under
A A CC 8§ b5-211(f), appellant naintains that the Separation
Agreenment is “irrelevant,” and she is “entitled to the death

benefits as a matter of |law,” given that she was not divorced from
M. Young when he died.

We reject appellant’s broad contention that a spouse cannot
voluntarily waive his or her rights to pension benefits under the
County Plan. In this regard, we note the absence in the statutory
schene of an express prohibition of a contractual waiver as to
pensi on benefits. cf. Allfirst, 140 Md. App. at 372 (noting that,
if the Legislature wanted to prohibit certain conduct under a
statute, “it would have said so.”)

Congress enacted a conprehensive federal schene for the
protection of pension plan participants and their beneficiaries
(“ERISA”). See Stewart v. Thorpe Holding Company Profit Sharing
Plan, 207 F.3d 1143 (9" Gr. 1999). ERI SA requires all plans
within its scope to include anti-assignnment provisions. 29 U S. C
8§ 1056(d)(1) provides: “Each pension plan shall provide the
benefits provi ded under the plan may not be assigned or alienated.”
Under the Retirenment Equity Act of 1984, 26 U.S.C. 8§ 417, the only
exception to the anti-assignment provision of 29 US C 8§

1056(d) (1) is a state qualified donestic relations order that neets

the requirements of 29 U.S.C. 8§ 1056(d)(3)(A). Stewart, 207 F.2d
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at 1148-49. ERI SA al so pl aces considerable limtations upon a pl an
adm nistrator with respect to what docunments can be considered in
maki ng pension determ nations. The parties acknowl edge, however,
that the County’s Plan is exenpt from ERI SA Ther ef or e,
appellant’s reliance on Pettit v. Metropolitan Life Insurance
Company, 164 F.3d 857 (4'" Cir. 1998), is msplaced. In that case,
the court determ ned that a marital separation agreenent coul d not
alter the beneficiary designation under a pension plan, because it
was “an outside agreenent.” Nevertheless, the rationale of the
case turned on the fact that the plan was subject to ERISA; this
Plan is not.

Estate of Thomas Angelo Altobelli v. International Business
Machines Corp., 77 F.3d 78 (4'" Cir. 1996), is instructive. There,
a married enpl oyee of IBMparticipated in the conpany’ s pensi on and
life insurance plan. According to the terns of the pension plan,
if the participant failed to designate a beneficiary, the
beneficiary of the |life insurance plan becane a “default
beneficiary” of the pension plan. Some tinme |ater, the enpl oyee
and his wife divorced and di sposed of their property according to
the ternms of a settlenent agreenent that provided:

““All of the following property is hereafter the
sol e and excl usive property of the Husband, and the wfe

her eby wai ves and transfers to the Husband any interest
that she may have in the property:

* * *

(g) Husband’s IBM pension and other deferred
conpensation plans, if any.’”
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ld. at 79 (citation omtted).

Nonet hel ess, the ex-wife was a “default ©beneficiary,”
according to the terns of the enployee’s plan, as the husband
failed to designate a new beneficiary. Thus, upon the death of the
enpl oyee, 1 BMsought to distribute the proceeds of the pension plan
to the former wife, claimng that it “nust adm nister the pension
plans only according to their ternms, wthout regard to the
separation agreenent.” I1d. The Fourth Circuit determ ned that the
ex-w fe had waived all rights to the plan, and therefore the
benefits were payable to the husband s estate.

The court consi dered whet her a deceased enployee’'s
beneficiary could alienate his or her rights to the benefits of an
ERI SA governed pension plan, pursuant to a settlenment agreenent.
Al t hough ERI SA contenpl ates an “anti-alienation” clause, requiring
that “each pension plan shall provide that benefits under the plan
may not be assigned or alienated,” 29 U S C. 8§ 1056(d)(1)(1988),
the court determned that the clause “did not apply to a
beneficiary’s waiver.” 1d. at 81. Rather, the provision applied
to the participant of the plan, not the participant’s beneficiary.
Id. Moreover, the court determ ned that giving effect to a waiver
enbodied in a donestic relations order “did not burden plan

adm ni strators” so as to violate ERISA. 1d. The court concl uded:

In this case, each party clearly intended to relinquish

all interests in the pension plans of the other.
Congress's provision for QDROs reveals that, in sone
si tuations, it deenms the intent of the parties

sufficiently inportant to override the policy of
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sinplified admnistration. Because enforcenent of a

di vorce agreenent's specific wai ver of ERI SA pensi on-pl an

benefits would require no marginal infringenment of that

policy beyond the infringenent already necessitated by

the QDRO provision, and since ERI SA does not directly

address the i ssue, we join the Seventh Grcuit in holding

as a matter of federal common |aw that such a waiver is

to be given full effect.

Id.

It follows that if the Separation Agreenent is valid and
enforceable, and, further, that the waiver l|anguage is legally
sufficient, appellant could be bound by it. W proceed next to the
guestion of whether the Separation Agreenent is valid and
enf or ceabl e.

IV.

Even if a spouse can voluntarily elect to waive benefits,
appellant clainms that the text of the waiver is insufficient to
effect a relinquishnment of her rights to the pension benefits.
Appel | ant suggests that a sentence by sentence analysis of the
wai ver |anguage reveals the deficiencies, because the waiver
| anguage is too “general in nature,” and “does not conply with the
m ni mum requi rements” of PaineWebber Inc. v. East, 363 M. 408
(2001). Appellant states:

[B]lesides identifying the specific account, the waiver

| anguage nust specifically nention the survivorship

i nterest or future expectancy under that account. This
is where the Young waiver |anguage of paragraph 13 is

i nsufficient. It does not identify the survivorship
i nterest of Gail Young that she woul d have upon the death
of her husband. This is the contingent, future
expectancy. . . . The |anguage in paragraph 13 totally

fails to identify the survivorship interest of Gil
Young. Nor does it specifically identify that she has a
future expectancy interest that exists under death
benefi t section as spouse or joint annui t ant.
Consequently, when this [|anguage of waiver under
paragraph 13 is examned in detail, it is revealed to be
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general in nature.
Ms. Young conti nues:

In the instant case, the | anguage of waiver is even |ess

det ai | ed. It nmerely states in paragraph 13 that she
“wai ves any interest of any nature thereunder in that
account.” This is alnost identical to the general type
of waiver included in Pai neWebber. Consequently, the

| anguage i ncl uded i n paragraph 13 of the Young Separati on
Agreenment nust be deemed general in nature and not
specific enough to be the type of waiver that would be
ef fective under the rul es of Pai neWebber.

The | ast sentence of paragraph 13 grants to the
husband the right to nane a “beneficiary” to the death
benefits associated with the Plan. Even if M. Young

changed his “beneficiary,” it did not change the status
of Gl Young as his “spouse.” The Changes of
Beneficiary formstill identified himas “married.” As

di scussed supra, 8 5-210 called for both the nam ng of a

spouse and the designation of a beneficiary who would

recei ve benefits under certain contingent conditions set

out under § 5-211. Paragraph 13's sentence reasonably

means that M. Young could nane any beneficiary to the

death benefit that would receive those benefits in the

event that Gil Young s paynents ceased, if the other

statutory requirenents were satisfied.

Inits Menorandum Opi ni on and Order, the court found that the
| anguage of the waiver paragraph “specifically identified the

future expectancy with the specified certificate nunber...,” and
t hus anobunted to a waiver of rights. W agree.

At the outset, we pause to review the principles of contract
construction applicable to the Separation Agreenent. The
construction of a witten contract is a question of | aw, subject to
de novo review by an appellate court. Langston v. Langston, 366
Md. 490, 505-06 (2001); Auction & Estate Representatives, Inc. V.
Ashton, 354 Md. 333, 341 (1999); JUBG/Twinbrook Metro Ltd. v.
Wheeler, 346 Ml. 601, 625 (1997). As a fundanmental principle of

contract construction, we seek to ascertain and effectuate the
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intention of the contracting parties. Society of Am. Foresters v.
Renewable Natural Resources Found., 114 M. App. 224, 234 (1997);
Hartford Accident & Indem. Co. v. Scarlett Harbor Assocs. Ltd.
P’ship, 109 Md. App. 217, 290-91 (1996), arffr’d, 346 M. 122 (1997).
Mor eover, “the primary source for determ ning the intention of the
parties is the | anguage of the contract itself.” Hartford Accident
& Indem., 109 MJ. App. at 291.

Contracts are interpreted “as a whole to determne the
parties’ intentions.” Sullins v. Allstate Ins. Co., 340 Md. 503,
508 (1995). Odinarily, the terns of a contract are construed
consistent with their usual neaning, unless it is apparent that the
parties ascribed a special or technical nmeaning to them See
Fister v. Allstate Life Ins. Co., 366 Ml. 201, 210 (2001); Cheney
v. Bell Nat’1l Life Ins. Co., 315 MI. 761, 766 (1989).

In ascertaining the parties’ intent, Maryland follows the
objective law of contract interpretation. See Taylor V.
NationsBank, N.A., 365 MI. 166, 178 (2001); B & P Enterprises v.
Overland Equip. Co., 133 Md. App. 583, 604 (2000). Thus, the court
is required to “give effect to [the contract’s] plain neaning,”
wi t hout regard to what the parties to the contract thought it nmeant
or intended it to nean. Wells v. Chevy Chase Bank, 363 M. 232,

251 (2001); see PaineWebber Inc., 363 Mi. at 414; Ashton, 354 M.

at  340-41; Calomiris v. Woods, 353 M. 425, 436 (1999).
Generally, “*it nust be presuned that the parties nmeant what they
expressed.’” PaineWebber Inc., 363 Ml. at 414 (citation omtted);

see Jones v. Hubbard, 356 M. 513, 534 (1999). Therefore, the

““true test of what is neant is . . . what a reasonabl e person in
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the position of the parties would have thought’ the contract
meant.” Society of Am. Foresters, 114 M. App. at 234 (citation
omtted). “‘If only one reasonabl e nmeaning can be ascribed to the
[contract] when viewed in context, that neaning necessarily
reflects the parties’ intent.’” Labor Ready v. Abis, 137 M. App.
116, 128 (2001) (citation omtted). |In addition, “the parties to
an agreenent are deened to have contracted wth know edge of

exi sting | aw Heyda v. Heyda, 94 M. App. 91, 98 (1992).

When a contract is clear and unanbi guous, “‘its construction
is for the court to determne.’” wells, 363 MIl. at 251 (citation
omtted). Whet her a contract is anmbiguous is a question of |aw,

which is subject to de novo review by an appellate court.
Calomiris, 353 M. at 434. Contractual |anguage is considered
anbi guous when the words in it are susceptible of nore than one
nmeani ng to a reasonably prudent person. Ashton, 354 Ml. at 340;
Calomiris, 353 MI. at 436; Davis v. Magee, 140 Md. App. 635, 650
(2001). A contract is not anbi guous, however, nerely because the
parties to it do not agree as to its meaning. Fultz v. Shaffer
111 Md. App. 278, 298 (1996).

To determine if contractual |anguage is susceptible of nore
t han one nmeaning, a court reviews the contract itself. University
of Baltimore v. Iz, 123 Ml. App. 135, 162, cert. denied, 351 M.
663 (1998). It nust al so consider “the character of the contract,
its purpose, and the facts and circunstances of the parties at the
time of the execution.” Pacific Indem. Co. v. Interstate Fire &
Cas. Co., 302 Md. 383, 388 (1985). But, it is not the province of

the court torewite an agreenent to rectify an anbiguity, to avoid
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hardship to a party, or because one party has becone dissatisfied
with its terns. Bailer v. Erie Ins. Exchange, 344 M. 515, 539
(1997); Canaras v. Lift Truck Services, Inc., 272 M. 337, 350
(1974); Fultz, 111 Ml. App. at 298.

When the trial court finds a contract anbiguous, the tria
court may receive parol evidence to clarify its neaning. Bushey v.
Northern Assurance, 362 Ml. 626, 632 (2001); sSullins, 340 M. at
508. If the appellate court agrees with the trial court’s finding
of anbiguity, “it will apply a clearly erroneous standard to the
trial court’s assessnent of the construction of the contract in
light of the parol evidence received.” Calomiris, 353 Ml. at 435.

PaineWebber, 363 Ml. at 408, is pertinent. There, the Court
addressed whether a provision in a divorce settlenent was
enforceabl e as a waiver of a former wife’s interest in the proceeds
of her ex-husband s Individual Retirenment Account (“IRA’). Under
the terns of the IRA the husband initially designated his wife as
the beneficiary. Four vyears later, the parties executed a
separation agreenent, and they divorced the follow ng year. The
husband subsequently remarried and died three years later. At the
time of death, the ex-wife remmined the named beneficiary of the
account. As a result, the ex-wife sued Pai neWebber, seeking to
recover the proceeds of the account, to which the decedent’s estate
al so clained entitlenent. Pai neWbber, joined by the husband’'s
estate and wi dow, argued that the separation agreenent included a
“pension waiver” that foreclosed the ex-wife’'s claim to the
retirement funds.

The provision of the settlenment agreenent, entitled "Pension
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Wai ver,” stated, in relevant part:

Each of the parties hereby expressly waives any |ega
right either may have under any Federal or State | aw as
a spouse to participate as a payee or beneficiary
regardi ng any interests the other may have i n any pensi on
plan, profit-sharing plan, or any other form of
retirenent or deferred incone plan including, but not
limted to, the right either spouse nay have to receive
any benefit, in the form of a |unp-sum death benefit,
joint or survivor annuity, or pre-retirenment survivor
annui ty pursuant to any State or Federal |aw, and each of
the parties hereby expressly consents to any election
made by the other, now or at any tinme hereafter, with
respect to the recipient and the form of paynent of any
benefit upon retirenment or death under any such pension
pl an, profit-sharing plan, or other formof retirenent or
deferred i ncone plan.

Id. at 415.

Based on the wai ver | anguage, the trial court granted sunmary
judgnment to the estate, wi dow, and Pai neWebber. W reversed. East
v. PaineWebber Inc., 131 Md. App. 302 (2000). Regarding the issue
of whether the ex-wife waived her right as a beneficiary to the
| RA, we concluded that the |anguage was insufficient to effect a
wai ver, because it did not specifically identify the “future
expectancy.” W said, at 131 Md. App. at 315-16:

[We believe that the Agreenment's general wai ver | anguage

Is insufficient to termnate [the ex-wife's] rights as

beneficiary to the East |RA Not only did it fail

specifically to nention the East IRA, it wholly failedto
menti on the wai ver of any survivorship interest or future
expectancy. Wthout nore, we do not believe that, by
executing the Agreenent with general waiver |anguage,
[the ex-wi fe] waived her rights as a beneficiary to the
East | RA In order to do so, we believe it necessary

that the |anguage of the separation agreenent clearly
provi de for waiver of future expectancy interests.

The Court of Appeals agreed that the |anguage in the pension

wai ver provision did “not support a finding that [the ex-wife]

wai ved her rights as beneficiary to the East IRA " PaineWebber
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Inc. v. East, 363 Ml. at 416. The Court reasoned, at 363 M. 415-
16:

It has not been determned . . . who the naned
beneficiary is. If no change of beneficiary was effected
by [the husband], then [the ex-wife's] consent to a
change is sinmply irrelevant. The Estate's consent
argument i nproperly assunes t hat the named benefi ci ary of
the East |RA was validly and effectively changed. If the
beneficiary has been effectively changed, it is pursuant
to a power reserved in [the husband] to which [the ex-
wi fe’' s] consent was not required.

Furthernore, [the ex-wife] does not claimthe East |IRA
based on status or relationship as a spouse; she clains
under a contract right, as the nanmed beneficiary. Thus,
t he | anguage wai ving "any legal right ... as a spouse to
participate as a payee or beneficiary ... in any ...
retirement or deferred i ncone plan" does not defeat [the
ex-wife’'s] claim. W agree with the conclusion of the
Court of Special Appeals that “the ‘'Pension Wiver’
provi sion of the Agreenent does not support a finding
that Carol waived her rights as a beneficiary to the East
| RA.”

Qur decision in Heineman v. Bright, 140 M. App. 658 (2001),
is also instructive. There, the wi dow of a deceased conpany
enpl oyee filed a conplaint seeking to declare her rights to the
conpany’s Defined Benefit Plan and Trust (“Trust”). The husband’ s
estate and ex-wi fe argued that the ex-w fe wai ved her rights to the
Trust in a prenuptial agreenent. The relevant portion of the
agreenent stated:

The parties hereby expressly wai ve any | egal right either

may have under any Federal or state |law as a spouse to

partici pate as a payee or beneficiary under any interest

the other may have in any pension plan, profit sharing

pl an, or any other formof retirenment or deferred i ncone

plan, including, but not limted to, the right either

spouse may have to receive any benefit in the formof a

| ump sumdeat h benefit, joint or survivor annuity or pre-
retirement survivor annuity pursuant to any state or
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Federal Law.
Id. at 662.

Additionally, the parties disclosed the correspondi ng property
interests in a “Schedule” attached to the prenuptial agreenent.
The husband specifically listed “Defined Benefit | RA” as an asset,
whi ch i ncorporated the Trust in issue. Relying on PaineWebber, the
ex-wi fe asserted that the prenuptial agreenent did not foreclose
her rights to the Trust. W noted that the ex-wife failed to
address the issue in the court below, but indicated that, even if
she had, we woul d have determ ned that she waived any claimto the
Trust in her prenuptial agreenment. Unlike in Painewebber, we noted
that the prenuptial agreement specifically listed the property in
guestion. Mreover, the ex-wi fe waived any “rights as a spouse” to
the Trust. Consequently, we concluded that she was not entitled to
any benefits under the pension plan.

Based on the foregoi ng aut horities, and assuni ng t he Agreenent
is valid and enforceable, we are unpersuaded by appellant’s
argunment that the waiver |anguage in the Agreenent is too general
to acconplish a waiver of benefits. Par agraph 13 specifically
refers to the Decedent’s ownership of the annuity, “available to
hi m t hrough his fornmer enployer, Anne Arundel County, Mryland.”
Moreover, it expressly indicates that the “annuity is handl ed by
Aetna Life Insurance Conpany under Certificate #164340273.”7 It
also provides that the wfe is famliar wth the benefits

associated with this account, and “waives any interest of any
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nature” in the account. Simlarly, § 13a identifies appellant’s
interest in two retirenent plans, which were rolled over into an
| RA account and a separate “Vested Life Annuity” account with Bl ue
Cross of Maryland. M. Young “wai ve[d] any interest of any nature
t hereunder in those accounts or any successor accounts thereto.”
Accordi ngly, we conclude that the waiver |anguage is sufficient to
acconplish a waiver
V.

Appel I ant clainms the court erred in granting summary j udgnent
to the County with respect to her various challenges to the
validity of the Agreenent. She clains the Separation Agreenent is
void and unenforceable because she was “under duress” and “was
coerced at the tinme she signed the Separation Agreenent,” and had
a “dimnished capacity.” To that end, she contends that she signed
t he Agreenent because the Giers threatened that she woul d not see
her husband agai n unl ess she did so. Further, she asserts that the
circuit court erred in granting the County’s sumrmary judgment
noti on because it precluded her “from devel oping these argunents
t hrough discovery and presentation of facts supporting these
clains.” The County maintains that appellant could not chall enge
t he Agreenent based on the Decedent’s incapacity. As best we can
determne, it did not address the duress clai mbel ow.

As we indicated, notwithstanding the clainms of duress,
coercion, and incapacity, the Board presuned the validity of the

Agreenent and change of beneficiary form It also said that, in
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t he absence of a valid Agreenent and change of beneficiary form
appel lant would be entitled to recover the pension benefits. In
effect, then, the presuned validity of the Agreenent was a critical
conponent of the Board s decision; if the Agreenent were found to
be invalid due to duress, coercion, or incapacity, appellant m ght
then be entitled to recover.

No di scovery was ever conducted on the issue of duress. Nor
is it clear whether full discovery was conducted as to the
Decedent’s capacity, although appellant asserted that *“factual
di sputes” existed in regard to execution of the Agreenent. The
circuit court ruled that because appellant “gained the benefits”
under the Agreenent, and waited too | ong to conpl ain, she coul d not
“avoid the [Algreenent” on that ground. The court al so upheld the
wai ver | anguage in the Agreenent as legally sufficient, wthout
specifically addressing the issue of duress or the standard for
sumary j udgnent .

Appel | ant conplains that the trial court “erroneously applied

the standard of review as if this was solely an appeal from the

Board of Appeals.” She asserts, anong ot her things, that the court
“failed to ... determ ne whether there were di sputes of fact that
required a trial.” In regard to the clains raised in the

decl aratory judgnent action concerning the wvalidity of the
Agreenent, appellant maintains that issues of duress, nental
capacity, and consi deration invol ve di sput ed questions of fact, yet

she had “no opportunity to conduct discover[y] on these issues.”
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Appel | ee has not addressed these contentions in its brief.

At this juncture, we pause to observe that sunmary judgnent is
perm ssible in a declaratory action. Megonnell v. United States
Auto Ass’n, 368 Md. 633, 642 (2002). But, it is “'"the exception
rather than the rule."'” McBriety v. Commissioners of Cambridge,
127 Md. App. 59, 65 (1999) (citation omtted).

Maryl and Rul e 2-501 establishes a two-part test for sunmary
j udgnent . In deciding a notion for sunmmary judgnent, the trial
court nust decide whether there are any genuine disputes of
material fact and, if not, whether either party is entitled to
judgnment as a matter of |law. Jones v. Mid-Atlantic Funding Co.,
362 M. 661, 675-76 (2001); Okwa v. Harper, 360 M. 161, 178
(2000); Beatty v. Trailmaster Products, Inc., 330 M. 726, 737-38
(1993); Philadelphia Indemn. Ins. Co. v. Maryland Yacht Club, Inc.,
129 M. App. 455, 465 (1999).

W review, de novo, an order granting summary judgnent. Tyma
v. Montgomery County, 369 M. 497 (2002); Green v. H & R Block,
Inc., 355 MJ. 488, 502 (1999). Qur task is to determne if the
trial court reached the <correct |legal result. Murphy v.
Merzbacher, 346 Md. 525, 530-31 (1997); Goodwich v. Sinai Hosp. of
Baltimore, Inc., 343 M. 185, 204 (1996). This requires us to
undertake the same analysis as the trial court; we evaluate the
identical material from the record, and decide the sanme |ega

i ssues presented to the circuit court. TILopata v. Miller, 122 M.
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App. 76, 83, cert. denied, 351 Ml. 286 (1998).

To defeat a claimfor summary judgnment, the party opposing the
notion nust produce evidence denonstrating a genui ne dispute of
material fact. Scroggins v. Dahne, 335 M. 688, 691 (1994);
Berringer v. Steele, 133 Ml. App. 442, 470 (2000). A material fact
is one that will alter the outcone of the case, dependi ng upon how
the factfinder resolves the dispute. King v. Bankerd, 303 Ml. 98,
111 (1985); Faith v. Keefer, 127 M. App. 706, 734, cert. denied,
357 Md. 191 (1999). Mere general allegations or conclusory
assertions of a disputed fact wll not suffice. Beatty, 330 Ml. at
738. Rather, the party who opposes summary judgnment nust present
the court with facts “in detail and with precision.” Id.

I n considering a sunmary judgnment notion, the trial court nust
resol ve al | factual disputes, includingreasonable inferences drawn
fromthe facts, in favor of the non-noving party. Frederick Rd.
Ltd. P’ship v. Brown & Sturm, 360 M. 76, 94 (2000); Dobbins v.
Washington Suburban Sanitary Comm’n, 338 M. 341, 345 (1995);
Electronics Store, Inc. v. Cellco P’ship, 127 M. App. 385, 395,
cert. denied, 356 Md. 495 (1999). Furthernore, the trial court may
not determine the credibility of witnesses. Impala Platinum, Ltd.
v. Impala Sales (U.S.A.), Inc., 283 Ml. 296, 329 (1978); Thacker v.
City of Hyattsville, 135 Md. App. 268, 286 (2000). Wen, as here,
both sides file cross-notions for summary judgnent, it does not

necessarily followthat the court nust grant summary judgnent. See
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Regal Savings Bank v. Sachs, 352 M. 356, 372 (1999). Undi sputed
facts may give rise to conflicting inferences that are not
appropriate for resolution by summary judgnent. Id. Sunmmar y
judgnment is not a substitute for trial. Mayor and City Council of
Baltimore v. Ross, 365 Md. 351, 359 (2001).

Even if the facts are undisputed, the appellate court nust
still determ ne whether the trial court accurately interpreted the
applicable law and correctly applied it to the undi sputed facts.
Fister v. Allstate Life Ins. Co., 366 Md. at 210. Odinarily, we
will uphold the grant of summary judgnent “only on the grounds
relied upon by the trial court.” Blades v. Woods, 338 MI. 475, 478
(1995); see Gross v. Sussex, 332 Md. 247, 254 n.3 (1993); Hoffman
v. United Iron and Metal Co., 108 Md. App. 117, 132-33 (1996).

Ms. Young is correct that in its opinion the circuit court
di scussed the standard of reviewas to adm nistrative agenci es, but
did not nention the summary judgnent standard. Nor did the court
state that there were no disputes of material fact. W are
satisfied, however, that the court was well aware that it had
before it cross-notions for summary judgnent in both cases. Inits
ruling, the court stated: “[T]his case reaches the Court on Cross
Motions for Summary Judgnment.” Simlarly, inits Oder, the court
deni ed appel lant’s summary judgnent notion and granted the cross-
notion of appellee. The failure to nention the sumary | udgnent
standard in the opinion certainly does not establish that the court

did not know the proper standard. Cf. Uninsured Employers’s Fund
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v. Pennel, 133 M. App. 279 (2000) (noting that circuit court
articul ated an i nproper standard of review of decision of Wrkers’
Conpensati on Conm ssi on, but concluding that court actually applied
the correct principles to the undi sputed facts).

Nevert hel ess, we agree with appellant that the court erred in
granting summary judgment as to the clains of duress and capacity.
W expl ai n.

As the Court said in Gordon v. Gordon, 342 M. 294, 300
(1996), "[t]he prevailing viewis now that 'separation agreenents

are generally favored by the courts as a peaceful neans of
termnating marital strife and discord so long as they are not
contrary to public policy."" 1d. at 300-01 (citation omtted).
Because a separation agreenent is a contract, the general
principles of contract analysis apply. See Langston, 366 M. at
505-506; Moore, slip op. at 17-18; see also Calabi v. Government
Employees Ins. Co., 353 M. 649, 653 (1999) (recognizing that a
settlenent agreenment is a type of contract).

Mut ual assent is an essential elenent with respect to the
formation of a valid contract. Creel v. Lilly, 354 M. 77, 101
(1998); sSafeway Stores Inc. v. Altman, 296 M. 486, 489 (1983);
Mitchell v. AARP, 140 Md. App. 102, 117 (2001). As with other
contracts, a separation agreenent is voidable, and subject to
recision, if it can be shown that it was unconsci onabl e or procured
t hrough fraud, duress, or undue influence. Hale v. Hale, 74 M.
App. 555, 572 (1988); Hale, 66 MJ. App. at 233; Blum v. Blum, 59
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Md. App. 584, 594 (1984); Saggese v. Saggese, 15 MI. App. 378, 388
(1972). Wen a party’'s agreenent to contract is “forced or
i nvoluntary, he will not be bound by that commtnent.” Blum, 59 M.
App. at 594. As we observed, a declaratory judgnent action is a
proper vehicle to determne the validity of a contract, including
a marital separation agreenent. See Hale, 66 MI. App. at 233-34;
see Fader, 8 13-3(d)(3), at 560.

What the Blum Court said as to duress and undue influence is
pertinent here.

Duress, fraud or undue influence nay be the basis to
avoid a property settlenent. To establish duress there
must be a wongful act which strips the individual of the
ability to utilize his free will.

* * %

A condition precedent to the right to rescind requires
that the party against whomrelief is sought be restored
substantially to the position which he held before the
term nation was conpl eted. Put another way, a party may
not affirmthe favorable part and avoid the unfavorable
part.

Blum, 59 Md. App. at 594 (internal citations omtted).
The Blum Court also elucidated the neaning of duress in the
context of voidable contracts, stating:

Duress which permts avoidance of a contract
consi sts of the use of coercion, the victinm s |oss of the
ability to act independently and the entry by the victim
into the contract. The burden of proving each and every
one of these elenents remains with the person seeking to
set aside the contract. Wen a confidential relationship
has been shown to exist, however, the burden is upon the
dom nant party to establish that the agreenent was fair
in all respects. There is no presunption that the
husband is the dom nant partner in the marriage. Since
that presunption does not apply, whether there is a
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confidential relationship becones a question of fact.
It has been said that absent proof of a confidenti al
rel ati onshi p, agreenents not disclosing any injustice on
their face[,] are presunptively valid. This proposition
has been generally accepted and applied. The obverse,
nanmel y t hat agreenents disclosinginjustice ontheir face
are presunptively invalid, has had very limted
applicationto property settlenents. The added factor of
a confidential relationship has not altered the results.
Blum, 59 MI. App. at 595 (internal citations omtted); see also
Baran v. Jaskulski, 114 Md. App. 322, 333 (1997) (persons who, with
counsel, enter contracts as to narital property are generally “left
in the condition in which they placed thenselves,” absent undue
i nfluence.); Holmes v. Coverall North America, Inc., 98 M. App.
519, 529 (1994) (“'Grounds in equity or law for revocation of a
contract include an allegation that the contract is void for |ack
of mutual consent, consideration or capacity or voi dable for fraud,
duress, lack of capacity, mstake, or violation of a public
purpose.’") (Ctation omtted); Eckstein v. Eckstein, 38 M. App.
506, 511 (1978).
The Restatenent (Second) of Contracts 8§ 175 (1981), also
provi des gui dance as to the concept of duress. |t states:
§ 175 When Duress by Threat Makes a Contract Voidable
(1) If a party’'s manifestation of assent is induced
by an i nproper threat by the other party that | eaves the
victim no reasonable alternative, the contract 1is
voi dabl e by the victim
(2) If aparty’s mani festati on of assent is induced
by one who is not a party to the transaction, the
contract is voi dable by the victi munl ess the other party
to the transaction in good faith and w thout reason to

know of the duress either gives value or relies
materially on the transaction.
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Nevert hel ess, a contract procured through undue influence or
that results fromduress is not automatically void; instead, it is
nmerely voidable. Therefore, it may also be ratified. The Blum
Court expl ained, 59 Md. App. at 594-95:

A contract which may be avoided on the basis of
duress may be ratified after the duress has been renoved.
The injured party nmust act to repudiate the agreenent
pronptly or within a reasonable tine after the renoval of
the duress, otherw se he may be deened to have ratified
t he contract because of his silence and failure to act.
See Saggese v. Saggese, supra, 15 Md. App. at 388, 290
A.2d 794 and cases there cited. “The injured party nay
ratify the contract after the duress has been renoved not
only by his silence but also in various other ways, as,
for exanple, by continuing to act in accordance with the
contract, or by continuing to accept or claimbenefits
flowng fromit.” 17 C J.S. Contracts 8 169 (1963).

O significance here, the Court in Blum set forth the process
that a court should follow to resolve the kind of challenge to a
separation agreenent that appellant presented. It explained:

What the chancel |l or shoul d have done was to | ook at
the consideration and determine if the terns were so
unfair and inequitable as to require that the agreenent
be set aside. If they were not, and he held they were
not, he should then have consi dered whether there was a
confidential relationship; then he shoul d have consi dered
whet her there was duress. |If he found there was duress,
he shoul d next have consi dered (1) whet her the conditions
precedent to setting aside the agreenent had been net,
i ncl udi ng whether the victimhad retained the benefits;
(2) whether the contract was thereafter ratified; and (3)
whet her |aches applied. Then and only then should be
have deci ded whether to set aside the agreenent....

Id. at 602.
In addition to the claim of duress, appellant challenged
Young’s nental capacity at the tinme he executed the Separation

Agreenent and change of beneficiary form Appellee asserts inits
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brief that “appellant cannot inpeach the separation agreenent” on
the ground of the Decedent’s capacity, because a contract entered
into by a nmentally deficient person is voidable only at the
el ection of the nentally deficient person.

Contrary to the circuit court’s conclusion, our review of the
record does not reveal any “benefits” gained by appellant wth
respect to the Agreenent. As we indicated earlier, we may only
uphold the circuit court’s award of summary judgnent for the
reasons stated by the court, unless the matter is one for which we
woul d have no discretion.

Certainly, the Decedent was quite ill when he executed the
Agreenment and change of beneficiary form Construing the facts in
the light nost favorable to appellant, as the court was required to
do, the Decedent may well have |acked the nental capacity to
contract at the tine he signed those docunents. Moreover, although
the Agreement provides that the Decedent and appellant nutually
renounced any claimto the other’s retirenent funds, the record
does not reflect the value of appellant’s funds. |f the Decedent
relinquished a claimto a fund of appellant’s that had little
value, this could certainly affect a view of whether appell ant
recei ved any “benefits” under the Agreenent.

More inportant, considering that Young was so ill when the
Agreenent was signed, it would have been reasonable for appellant
to assunme that M. Young woul d predecease her. Wth the reality of

the Decedent’'s health in mnd, it is hard to envision howit was in
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appellant’ s interest to execute the Agreenent, so as to support the
court’s finding that she gained “benefits” in doing so. Pursuant
to the Agreenent, the Decedent gave up his rights to appellant’s
retirement funds, just as she gave up her rights to his. But, the
i kel i hood was that Young was never going to live |long enough to
collect appellant’s retirenent funds. Conversely, appellant’s
funds were not seriously at risk of recovery by Young whether or
not she executed the Agreenent, because Young probably was not
going to live long enough to inherit them Absent the Agreenent,
appel l ant, as the Decedent’s surviving spouse, woul d have received
t he Decedent’s pension benefits if he predeceased her. Therefore,
It appears that appellant gave up val uable rights w thout gaining
anything in return.

The court bel ow did not otherw se address the clai mof duress
or the issue of whether appellant could challenge the Agreenent
based on her husband’s incapacity. Nor did it adhere to the
roadmap articulated in Blum. In addition to the points set out
above, we observe that these issues are intensely factual, and the
parti es had not yet conducted full discovery. Because we believe
appel l ant was entitled to pursue these clains, the court acted
prematurely in granting summary judgnent as to them

JUDGMENT OF THE CIRCUIT COURT FOR
ANNE ARUNDEL COUNTY VACATED. CASE
REMANDED TO THAT COURT FOR FURTHER
PROCEEDINGS CONSISTENT WITH THIS
OPINION. COSTS TO BE PAID ONE HALF
BY APPELLANT AND ONE HALF BY
APPELLEE.
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