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Ajury sittinginthe Crcuit Court for Prince CGeorge's County
convicted Steven Fritz Facon, appellant, of two counts each of
robbery with a dangerous weapon, first degree assault, and use of
a handgun in the comm ssion of a felony. After nerging the assaul t
convictions into the arned robbery convictions, the court sentenced
appellant to two concurrent ternms of twenty-five years
i mprisonnent, wthout parole, for each armed robbery conviction,
and concurrent terns of twenty years, the first five years w thout
parol e, for each handgun convicti on.

On appeal, Facon presents a host of issues, including whether
a defendant commts an arned robbery if the taking of property
occurs after the weapon has been put away. He al so asks whet her
the facts support a single robbery or two robberies when, in the
course of one episode, the robber forcibly takes one item of
property in the possession of two enpl oyees of a single entity that
owned the property. Put another way, that issue concerns the
appropriate unit of prosecution.

Appel | ant’ s questions, which we have rephrased and reordered,
are as follows:

l. Did the notion court err in denying appellant’s
notion to suppress his oral statement to the
pol i ce?

1. Was the evidence sufficient to support appellant’s
convictions for: 1) armed robbery, when there was
no evidence that appel | ant used force or
intimdation in taking cigarettes; 2) tw counts of
armed robbery when there was only a single taking;

3) first degree assault against Ms. Barton-Smth,

when appel | ant never pointed a handgun at her; and
4) first degree assault, arned robbery, and use of



a handgun, when there was no evidence that
appel  ant used a handgun?

[1l1. Did the trial court err in permtting the State to
i npeach appellant with two prior convictions for
armed robbery?

IV. Did the trial court err in overruling appellant’s
objection to the State’s cl osing argunent?

V. Did the trial court err in inposing a sentence of
twenty-five years wthout parole for each arned
robbery conviction, pursuant to Mil. Code Ann., Art.

27, 8 643B(c)?

For the reasons discussed bel ow, we shall affirm appellant's

convi ctions, but vacate one of the two arned robbery sentences.
FACTUAL SUMMARY
A. TRIAL

During the early norning hours of August 22, 1999, Gadissa
Terfa and Audrea Barton-Smth were working at the 7-El even store
| ocat ed at 2000 East-West H ghway in Hyattsville. At around 1:15
a.m, Terfa was standing directly behind the sal es counter next to
the cash register, while Barton-Snith was in the back of the store.
At that tinme, a man, later identified as appellant, wal ked into the
store, asked Terfa for the price of a bag of chips, and put the bag
on the counter. Suddenly, the man pulled up his shirt and
di splayed a small black and silver handgun. The assailant then
demanded that Terfa “open the register.” Wen Terfa was unable to
do so, because he was too nervous, the assailant pulled out a gun

and pointed it at Terfa.

According to Terfa, the assailant al so pointed his handgun at
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Barton-Smth, who had energed from the back of the store, and
ordered her to open the cash register. She, too, was unable to do
so. Appellant then put away the gun, grabbed a pack of cigarettes,
and exited the store without paying for the cigarettes. He left
the bag of chips behind. Terfa did not stop appellant fromtaking
the cigarettes because appellant “had a gun.”

Upon exiting the store, Terfa saw appel |l ant enter a bl ack car
with a District of Colunmbia |icense plate. Terfa recorded the
car's tag nunber, AM 1398, and gave the information to the police.
At trial, Terfa could not identify appellant as the robber, but he
identified a gun that had been recovered fromthe vehicle at the
scene, indicating that it matched the one used by the robber.

Barton-Smth testified that she was in the back of the store
and approached the counter in front when she heard the cash
regi ster making noise. At the tinme, she thought her co-clerk was
having a problem with the register. She then “saw the custoner
pointing a gun and telling Gadissa to open the register.” She
added that the assailant “was leaning on the counter with the
nmuzzl e of the gun pointing toward us.” Barton-Smth clainmed that
the man said to both of them “Qpen the register or 1'Il bl ow your

heads off.”! She identified appellant at trial as the assail ant.

' The prosecutor continued to probe about the direction that

the gun was pointed. Barton-Smth said: “He pointed it toward us.

.” Then, when asked again if the assai | ant ever ‘point[ed] it
anymhere else besi des at Gadi ssa,” she responded *“
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O ficer Bernard Barnes responded to the scene follow ng the
i nci dent . He testified that Terfa gave him a piece of paper
bearing District of Colunbia |license tag nunber AM 1398. That car
was linked to appellant by the testinony of Stephanie Young,
appellant's girlfriend of 16 years and the nother of his son.

Ms. Young testified that she and appell ant were co-owners of
a burgundy Mazda 626, although appellant was the primary driver of
the car. She said that the vehicle was registered in D.C. and had
a license tag nunmber of AM 1398. According to Ms. Young,
appel lant told her in late August 1999 to sell the car because he
was no |onger enployed and could not afford the car paynents.
Accordi ngly, she arranged to sell the vehicle to her cousin, John
Wal |l ace. I n the process of doing so, she found a snall handgun in
t he center console of the car. She clainmed that she had never seen
appellant with a gun. Wallace confirmed that a | oaded gun was in
t he Mazda and the police took custody of the car.

Cor poral Scott MVei gh, an evi dence technician with the Prince
George’s County Police, testified that a |oaded .38 pistol was
recovered fromthe center consol e of the vehicle. Further, the bag
of chips that appellant left in the store was processed for
fingerprints. Expert testinony from Elores C ark reveal ed that
fingerprints recovered fromthe bag matched t hose of appellant. 1In
addition, the incident was captured on videotape by the store’s

vi deo-recordi ng equi prent .



Detective Mchael Ods testified as to his interview of
appel l ant and Facon’s waiver of rights. He told the jury that
Facon gave an oral statenment to police, admitting that he robbed
the 7-El even on August 22, 1999. Facon clainmed that he had snoked
a lot of cocaine that day and had al so consunmed al cohol, but the
“notivation for doing the robbery was not to get noney for
narcotics.” Rather, he needed noney to buy gasoline for his car.

Appel | ant was one of the defense witnesses. He admitted that
he went to the 7-Eleven store on the date in question, “with the
intent to rob” the store. At the time, he was “high” on crack
cocai ne and “drunk” fromnmalt |iquor, and needed noney “to get sone

drugs.” He denied using a handgun, claimng instead that he
used a paint gun and pretended that it was a real gun. He al so
denied pointing the paint gun at either clerk, but acknow edged
that he put the paint gun on the counter. Although Facon was a
cigarette snoker, he denied any intent to take the cigarettes, and
testified that he did not even renenmber taking the cigarettes
“until | seen the filmin court.” Further, he testified that he
did not know how the handgun got in his car, and naintained that
t he gun was not his. On cross-exam nation, appellant admtted that
he pl eaded guilty to arnmed robbery in both 1995 and 1989.

B. PRE-TRIAL SUPPRESSION HEARING
The court held a two-day notion hearing prior to trial,

i nvol ving several issues in two cases. W shall include here only



the evidence relevant to the notion to suppress appellant’s oral
statenent to the police, nade on Septenber 2, 1999.

After appellant’s car was tied to the incident at the 7-
El even, a warrant was issued for his arrest. Facon was arrested on
t he eveni ng of August 31, 1999, in the District of Colunbia. The
next day, appellant waived extradition to Prince George’s County,
and he was transported to Central Processing on the evening of
Septenber 1, 1999, about 24 hours after his arrest.

At about 10:00 p.m on Septenber 1, 1999, Corporal M chael
A ds and Detective John Craig of the Prince George's County Police
Departnent placed appellant in an interview room which neasured
approximately twel ve feet by eight feet. Both officers nmaintained
that, throughout the interview, Facon was coherent, alert,
physically fine, and appeared to understand what was said to him
Mor eover, he never requested an attorney. At appellant’s request,
the officers did not close the door whenever they left the
interview room But, when appellant was |eft alone, his hand was
cuffed to a ring attached to the wall. As Corporal O ds recalled,
appel | ant never conpl ai ned that the handcuff was too tight.

Corporal QOds testified that, at the outset, he asked
appellant if he wanted coffee. Appellant replied that he did, and
was given coffee at 10:08 p.m At about the sane tine, appellant
asked to nake a tel ephone call, but Corporal O ds responded, “in a

little while.” In fact, appellant was not permtted to nake a



phone call until after 9:00 a.m the next day.

Initially, Detective Craig spoke with appellant alone, from
10:30 p.m wuntil 11:55 p.m During the early portion of that
segnent, Detective Craig gave Facon sone cigarettes and di scussed
general matters, such as appellant’s drug problem his prior
arrests, and the recent death of appellant’s nephew. They did not
tal k about the robbery at that point. Moreover, while Detective
Craig was speaking with Facon, he did not wear a weapon, nor was
Facon handcuf f ed.

Detective Craig testified that he asked appellant if he knew
why he was arrested, and appellant indicated that he was arrested
on a robbery warrant. |In response, Detective Craig told appel |l ant
his car had been used in a robbery. At that point, the detective
pul | ed out a waiver of rights form but Facon said he did not “want
to sign anything right now.” Detective Craig responded by saying
“that’s fine,” and he put the waiver formaway. According to the
detective, he then asked Facon, “do you want to discuss this at al
ri ght now [Facon] said, I'll discuss it but I don't want to wite
anything, | don’'t want to make a statenent.” The detective further
testified that the two then “started tal ki ng about [Facon’s] drug
probl em getting high, he had apparently been in a drug programin
prison the first time and how the program had worked for him
That’ s basically it.”

At about 11:55 p.m, Detective Craig left the interview room



to get nore coffee for appellant. Facon declined an opportunity to
use the bathroom Craig returned at 12:22 a.m (Septenber 2,
1999), and they resuned tal ki ng about appellant’s famly, his drug
probl em and the robbery warrant. Detective Craig clained that
Facon “went into great |length as to how he thought he needed to get
into a drug program | told him |l can’'t get you into a drug
program that’s not ny call.”

At approximately 2:55 a.m, Detective Craig left the interview
room and returned again at about 3:20 a.m At that tinme, both
detecti ves escorted appellant to the bathroom Detective Craig and
appel l ant then entered the interviewroomat 3:25 a.m, and again
di scussed “the sanme thing [they] had been tal ki ng about all night,
whi ch was [appellant's] famly . . . he had been using crack, using
drugs. . . .” At that point, they began “getting into the incident
alittle bit.” Facon recounted that he was at a crack house and,
when he cane out, he found that “his car had been stolen.” At 4:25
a.m, Craig left the interviewroom and he did not see Facon again
until after Facon had given a statenent to d ds.

At about 4:40 a.m, Corporal O ds entered the interviewroom
at Detective Craig’s request, so that Facon “coul d see a new face,
talk to sonebody else.” O ds remained there until 5:55 a.m
Appel I ant was briefly renoved fromthe interviewroomat 6:10 a. m
for photographi ng, and he was then returned to the room At 6:35

a.m, Ods entered the room and gave appel |l ant coffee, water, and



cigarettes. The officer clainmed they were “done” talking about
Facon’s famly, and began to review the evidence agai nst Facon.
A ds acknow edged that Facon “was getting tired,” but clained that
appel | ant then began “to ask about what does the statenent entail.”
Ods replied, “a statenent is a statenment.” Wen Facon answered
that he did not want to wite anything or sign anything, O ds
testified that he “said, well you have to sign a waiver formor we
don't get into the statenent. And he agreed to do that.” At 7:08
a.m, appellant agreed to waive his rights and nmake a statenent.
Accordingly, Ods left the roomat 7:13 a.m to obtain a waiver
form When Corporal A ds returned with the form he began the
wai ver process. Facon’s statenent was conpleted by 7:45 a.m

Wth respect to the waiver form Corporal A ds recalled that
he read appellant the Advice of Rights form and Facon seened to
understand. At the tinme, A ds was not wearing a weapon, nor was
Facon handcuffed. Appellant signed the format about 7:14 a.m on
Sept enber 2, 1999; he placed his initials next to each right, and
put check marks indicating that he understood the particular rights
and wanted to make a statenent.

Upon signing the waiver form appellant began to cry.
Corporal Ods told appellant that, by signing the waiver, it was
not an adm ssion of anything. Rather, it was just an indication
that he had cooperated with the police. At Facon’s request,

Corporal O ds did not take notes while Facon nade his statenent.



According to Odds, appellant confessed to robbing the 7-Eleven
store, claimng that he was high on narcotics at that tinme. After
the interview, Corporal Ods wote down as nuch as he could
renmenber of appellant's oral statenent.

In sum Corporal Ods clained that he spent a total of two to
three hours with appellant. Apart fromthe delay as to the phone
call, Ods asserted that Facon was “treated extrenely well.”
Moreover, Corporal dds never saw appellant sleeping, nor did
appel lant indicate that he was tired or wanted to rest.

In his discussions with Facon, Corporal Ods said he told
appel l ant that he was “making no prom ses” about a drug treatnent
program but said he “would absolutely relay that [appellant] has
a bad narcotic habit to the state attorney [sic] . . . and that was
about the best | could do.” The following testinony on direct
exam nation is also rel evant:

[ PROSECUTOR]: Ckay. So you told him that you would

communi cate that information to the State’'s Attorney

Ofice?

[ CORPORAL CLDS]: Correct.

[ PROSECUTOR] : And ot her then [sic] that did you make him
any ot her prom ses or anything else to hin®

[ CORPORAL OLDS]: No.

On cross-exan nation, Corporal O ds acknow edged that he told
appellant that if Facon was “not responsible for any other
robberies,” Ads would “nmake a recommendation to the State.” On

re-direct, the officer explained that he told Facon he “would
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advise the State that according to [Facon], that he had a serious
narcotic problem” The officer further testified about the |ast
portion of his “waiver notes,” which state: “I’Il make a
recommendation to the State. Advised | could not make any prom ses
and | asked was he clear on that and he agrees and initials.”
Referring to the content of the notes, the prosecutor then asked:
“And did you say that to hin?” dds replied, “Yes. Absolutely.”

At 9:00 a.m, Detective Craig brought appellant a sandw ch.
Shortly thereafter, appellant was all owed to nake a tel ephone call
Appel l ant was also taken to the bathroom and provided with nore
cigarettes. At about 10:30 a.m, appellant was brought before a
comm ssioner. Corporal O ds conceded that appellant had been held
about twenty-four hours in D.C. before arriving in Maryland, and
Facon was not taken to a commi ssioner until approximtely twelve
hours after his arrival in Maryl and.

Both officers were questioned thoroughly about their
i nterrogation of Facon, and both testified that whil e appell ant was
in their custody he never asked for an attorney, nor did he
indicate that he did not want to speak with them Mreover, the
detectives clainmed that appellant renai ned al ert and coherent, did
not ask for an opportunity to rest or sleep, nor did they ever see
appel lant fall asleep. I ndeed, Detective Craig believed that
appel l ant “was up the whole tinme. . . .” Facon was al so provided

with food, drinks, <cigarettes, and bathroom opportunities.
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Moreover, both officers denied nmaking any pron ses, threats, or
offers to induce Facon to nake a statenent. Generally, only one
officer was in the interview room at any one tinme, and neither
of ficer wore his weapon while in the room

At the suppression hearing, appellant recalled his arrest in
Washi ngton, D.C. on August 31, 1999, and said he was hel d there one
ni ght. On Septenmber 1, 1999, he was awakened at 5:30 a.m for
breakfast, and had been awake since that tinme when the
I nterrogati on began on the night of Septenmber 1, 1999. \Wen the
interview began, Facon said he had no idea why he had been
arrested, and asked the detectives “why am | here.” Al t hough
appel lant could not recall the details of his early conversation
with Detective Craig, he renenbered that he told Detective Craig
that he “wanted to see a lawer, that | didn't want to give no
statenent, no witten statement at that time.” He could not recall
the amount of time that el apsed before he requested an attorney.

Accordi ng to Facon, Corporal O ds repeatedly tried to get him
to wite a statenent. Al t hough appellant “told him I am not
witing a statenent,” he clained Corporal dds ignored what
appel l ant said. Appellant maintained that, prior to signing the
wai ver form Oficer AOds “prom sed” himthat he would “recomend
| get some help in the drug program . . .7 Yet appel |l ant
acknow edged that A ds’s remarks were “a whol e | ot of stuff |I heard

before . . . because | know he can’t, wasn't willing, so he
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prom sed that he would talk to the state to recoomend | go to a
drug program . . .”

Facon, who testified that he went to coll ege, said he had no
di fficulty understandi ng English and understood his rights when he
signed the waiver form Appel l ant al so acknow edged that he
checked t he box on the waiver formindicating that he had not been
prom sed anyt hing. He explained that, by then, he had been
interviewed for eight or nine hours, nerely because he had refused
to give a statenent; had he given a statenent, the interview would
have ended. Mbdreover, he was “tired,” wanted to talk to a | awyer,
was handcuffed, and clainmed that “this was ny only way out, ny
signing this [waiver form.” He denied that he made the comrents
reflected on Detective A ds’s notes, and clained he did not tell
Detective A ds not to take notes. Mdreover, despite signing the
wai ver, appellant testified: “lI never nmade a statenent.”

Thereafter, the court denied the notion to suppress. In its
ruling, the court recognized that the matter “centers” on the
credibility of the two detectives and appellant. The court found
t hat appel | ant was handcuffed for a portion of the tine that he was

inthe interviewroom and that he also “indicated he wanted to get

into a drug program . . .” Moreover, the court noted that “it is
undi sputed that Detective Ads . . . said that he would tell the
State’s Attorney that the defendant had a drug habit.” But, the

court found that the statement by O ds that he would “tell the
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State’s Attorney’'s Ofice [Facon] had a drug problemis not the
prom se direct or indirect that is referenced . . . in the Hillard
case.” As to Facon's alleged request for an attorney, the court
expressly credited the testinmony of the police.

From t hese factual conclusions, the court was satisfied that
appel lant “knowi ngly and voluntarily and intelligently” gave a
statenent to police. At the sanme tinme, the court acknow edged
that, ultimately, the issue of the voluntariness of the statenent
woul d be a question for the jury to resolve.?

We shall include additional facts in our discussion.

DISCUSSION
I.

Appel I ant contends that the court erred in denying his notion
to suppress the custodial oral statenent. He argues that, under
the totality of the circunstances, the statement was not nmade
voluntarily. Facon makes no claimthat the police failed to conply
with the dictates of Miranda. I nstead, he points to inproper
police “tactics,” including the length and circunstances of the

i nterrogation, whi ch was conduct ed t hroughout t he ni ght and wi t hout

2 At trial, the witnesses were thoroughly questi oned about the
ci rcunst ances of the interrogation and statenment. Moreover, inits
instructions to the jury, the court advised the jury, inter alia
that if the jury found that the statenent had been made, it could
not consider the statenent unless it was satisfied, beyond a
reasonabl e doubt, that the State had proved the statenent was nade
voluntarily. 1In addition, the court instructed the jury as to the
meani ng of “voluntary” and the factors to consider in determning
vol unt ari ness.
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gi vi ng Facon any opportunity to sl eep; the delay in his presentnent
to a comm ssioner; the “tag-teani approach of the two detectives;
and his reliance on inducenents by Corporal Ods, including that
O ds woul d recomend to the State's Attorney that appel |l ant receive
drug treatnent. Facon adds that it is clear that, at the tine of
the interrogation, he was distraught. Further, he clains he was
i nduced because the police told himit would be hel pful to himif
he cooperated and waived his rights; a waiver is not an adm ssion;
and, “in return for the waiver and oral statenent,” Corporal dds
promsedtotalk tothe State’s Attorney about “getting [appel | ant]
hel p for his drug problem” Facon also asserts that, in reliance
on these inducenents, he “[i]mediately executed the waiver of
rights and gave his statenent.”

When revi ewi ng the denial of a notion to suppress, the record
at the suppression hearing is the exclusive source of facts for our
review. Lee v. State, 311 Ml. 642, 648 (1988); Aiken v. State, 101
Md. App. 557, 563 (1994), cert. denied, 337 M. 89 (1995). We
extend great deference to the fact finding of the suppression judge
and accept the facts as found, unless clearly erroneous. Riddick
v. State, 319 MJ. 180, 183 (1990); Perkins v. State, 83 M. App.
341, 346 (1990). In addition, we review the evidence in the |ight
nost favorable to the State as the prevailing party. Riddick, 319
Mi. at 183.

An issue as to the voluntariness of a statenent is a m xed
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guestion of law and fact. Baynor v. State, 355 Md. 726, 729 n.1
(1999); Hof v. State, 337 M. 581, 605 (1995). Therefore, we
conduct a de novo review of the trial court’s resolution of the
vol untariness issue, based on the record from the suppression
hearing. Wwinder v. State, 362 Ml. 275, 310-11 (2001); Cartnail v.
State, 359 Ml. 272, 282 (2000). After giving due regard to the
suppression court’s findings of fact, we make our own i ndependent,
constitutional appraisal by reviewing the Iaw and applying it to
the facts of the case. McMillian v. State, 325 MI. 272, 281-282
(1992) .

When, as here, the prosecution seeks to i ntroduce an adm ssi on
given by a defendant while in custody, the State nust, upon proper
chal | enge, establish by a preponderance of the evidence that the
statenent was obtained in conformance with the dictates of Miranda
v. Arizona, 384 U.S. 436 (1966). See Hoey v. State, 311 M. 473,
480 (1988). The State al so bears the burden of establishing that
the incrimnating statenent was made voluntarily, under Maryl and
nonconstitutional |aw, the Due Process Cl ause of the Fourteenth
Amendnment to the United States Constitution, and Article 22 of the
Maryl and Decl aration of Rights. See Ball v. State, 347 Ml. 156
173-74 (1997), cert. denied, 522 U.S. 1082 (1998); Hof, 337 M. at
597-98; Hoey, 311 Md. at 480.

Under Maryl and nonconstitutional |aw, a custodial statenent is

i nadm ssible unless it is “shown to be free of any coercive
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barnacl es that may have attached by i nproper neans to prevent the
expression frombeing voluntary.” Hillard v. State, 286 M. 145,
150 (1979). Coercion may be physical or psychological. See State
v. Kidd, 281 Md. 32, 36 (1977). A confessionis voluntary if it is
“freely and voluntarily made at a tine when [the defendant] knew
and under st ood what he was saying.’” Hoey, 311 Md. at 481 (citation
omtted). Conversely, “a confession is involuntary if it is
i nduced by force, undue influence, inproper neans, or threats.”
Id. at 483.

Mor eover, the voluntariness of a statenent depends on “the
totality of all the attendant circunstances.” Burch v. State, 346
Md. 253, 266, cert. denied, 522 U. S. 1001 (1997); see Winder, 362
Ml. at 307; Marr v. State, 134 M. App. 152, 164 (2000). The
totality analysis enconpasses several factors, including the
defendant's age and education; the defendant's physical condition
and nental capacity; the length and | ocation of the interrogation;
the persons present at the interrogation; the use of physical or
psychol ogi cal intimdation or m streatnent of the suspect; whether
t he defendant was given Miranda warnings; and the use of force,
undue i nfluence, or inproper prom ses by the police to induce the
statement. Hof, 337 MI. at 596-97; Wwest v. State, 124 M. App
147, 157 (1998), cert. denied, 353 M. 270 (1999). “Generally, no
one factor is dispositive.” Reynolds v. State, 327 M. 494, 503

(1992), cert. denied, 506 U.S. 1054 (1993).
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In determ ning whether a confession is voluntary under the
federal Constitution and the Maryland Declaration of R ghts,
Colorado v. Connelly, 479 U. S. 157 (1986), provides guidance.
There, the Suprene Court held that "coercive police activity" is a
necessary el enent to finding a confession involuntary. 1d. at 167.
The Court stated that, "[a] bsent police conduct causally related to
the confession, there is sinply no basis for concluding that any
state actor has deprived a crimnal defendant of due process of
law." I1d. at 164 (footnote omtted). Moreover, the Court reasoned
that a contrary rule would require "sweeping inquiries into the
state of mnd of a crimnal defendant who has confessed, inquiries
quite divorced fromany coercion brought to bear on the defendant
by the State."” 1d. at 167.

Wth regard to the cl ai mof inproper inducenent, Facon focuses
primarily on A ds’s representation that he would informthe State’s
Attorney that appellant had a serious narcotic habit and needed
drug treatnent. He al so suggests that the police led him to
believe a statenent would be hel pful, because it would show his
cooper ati on.

In Winder v. State, 362 Ml. 275, 305 (2001), the Court said:

Wiile we pernmit the police to nake appeals to the inner
consci ence of a suspect and use sonme anount of deception

inan effort to obtain a suspect’s confession . . . when
the police cross over the line and coerce confession by
using inproper threats, prom ses, inducenents, or

psychol ogi cal pressures, they risk loss of the fruits of
their efforts.
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The defendant in winder had been sentenced to death foll ow ng
convictions on three counts of first degree nurder. One issue on
appeal concerned the defendant’s claim that his confession was
i nvoluntary because it was obtained at the end of a twelve-hour
i nterrogation conducted by four nmenbers of the State police, and
“was the product of inproper threats and prom ses made by the
police. . . .” Id. at 306. The Court agreed. Id.

In anal yzi ng the defendant’s contentions in winder, the Court
“gleaned” a two-part test from Hillard as to inducenent. Id. at
309. The Court stated that a confession is involuntary, and thus
i nadm ssible, if:

1) a police officer . . . promses or inplies to a

suspect that he or she wll be given special

consideration froma prosecuting authority or sone ot her
form of assistance in exchange for the suspect’s

conf essi on, and

2) the suspect nakes a confession in apparent reliance on
the police officer’s statenent.

Id.

The first prong of the Hillard test is an objective one. Id.
at 311. It requires a determ nation of whether the police nade a
threat, prom se, or inducenent. Id. But, “a suspect’s subjective
belief that he or she will be advantaged . . . by confessing w |
not render the confession involuntary. . . .” 1d. Moreover, “[a]
nmere exhortation to tell the truth is not enough to neke a
statement involuntary.” Reynolds, 327 M. at 507. Simlarly, in

Ball, 347 Md. at 176, the officer’s statement to the suspect, to
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the effect that it would be helpful if he told the story, did not
render the incrimnating statenment involuntary.

As to the second prong, the winder Court observed that,
without reliance on the interrogator’s coments, there is no
i nducenment. winder, 362 Ml. at 309-10. Thus, the Court expl ai ned
that the “second prong of the Hillard test triggers a causation
anal ysis to deterni ne whet her there was a nexus between the prom se
or inducenment and the accused’ s confession.” Id. at 311.

Applying that test to the facts and circunstances before it,
the Court concluded that the defendant’s confession in winder had
been inproperly induced by the police. The inproper inducenents
consunme several pages of text in the Court’s opinion, and include
the follow ng statenent by the police, anong many:

We're not interested in sending you to jail for the rest

of your life. . . . W think the person who committed

these [three nurders] needs help. | think you need hel p.

The only way we can get you that help is for you to |et

us know what happened. W can let the State’s Attorney’s

of fice know hey, Eugene’s told us what happened, but |

t hi nk Eugene needs sone hel p.

Winder, 362 Md. at 287. Clearly, the statenents of the police in
winder, both in quality and quantity, do not resenble the alleged
i nducenents here.

Hillard, 286 MI. at 153, on which the winder Court relied, is

al so instructive as to the issue of inproper inducenent. Hillard

clained that a detective induced him to make an incrimnating

statenment by promsing that he would be “cut loose” if his
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statenent was corroborated. The police officer in Hillard said to
t he def endant:

[I]f you are telling me the truth about your invol venent
in the occurrence, | will go to bat for you to the extent
that I will tell the State’s Attorney’' s office and the
Court, nunber one, that you have cooperated, nunber two,

you have told nme the truth, and nunber three, | believe
you were not know edgeable as far as the nurder was
concer ned.

The Court of Appeals reversed Hllard s conviction, finding
that the police offered to intercede with the court and prosecutor
i N exchange for the defendant’s confession. It al so concluded that
the State failed to establish that Hillard s adm ssions were not
t he product of inproper prom ses made by the police.

W are al so gui ded by Boyer v. State, 102 Ml. App. 648 (1995).
There, the police officer acknow edged that he told the defendant
that, “after we are given a statenent . . . we talk with the
State’s Attorney just to let them know what we have done, touch
base with themand see how t hey feel about an upcom ng case.” This
Court uphel d the deni al of Boyer’'s suppression notion, finding that
the police officer’'s remark did not constitute an inproper
i nducenent. The Court said:

Oficer MIls . . . did not say that appellant would

receive a lesser penalty if he talked, and he did not

represent that it would be easier on himif he confessed.

He denied telling appellant that he would help him or

that he would get him a better deal with the State’'s

Attorney if he talked. Wat Oficer MIls did indicate

to appel | ant was that he woul d i nformthe prosecutor that

appellant had given a statenent and was cooperative

Assumi ng t hat appel | ant concl uded that the State woul d be
favorably i npressed upon receiving such advice, which is
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a perfectly reasonabl e assunpti on, that conversation does

not rise to the level of an inproper inducenent that

woul d invalidate his confession.
Id. at 653-54.

In our view, this case is simlar to Boyer, 102 Mi. App. 648,
and Ball, 347 Ml. 156; the statenents do not constitute inproper
i nducenments. Even if Corporal AOds volunteered totell the State’s
Attorney that Facon had a serious drug habit, the remarks, when
i sol at ed, are sonmewhat out of context. Facon disclosed his chronic
drug problem which explains the detective's statenent that he
woul d “relay” that information to the State’s Attorney. Moreover
A ds was unequivocal in his testinony that he told Facon he could
not make any prom ses about drug treatnment, and appel |l ant i ndi cated
that he understood. Nor did Facon assert at the suppression
hearing that he did not understand. I ndeed, he said just the
opposite. Further, evenif Ods told Facon that signing the waiver
was not an adm ssion, he was correct.

Facon also failed to satisfy the second prong of Wwinder,
because the evidence did not show that appellant relied on the
al  eged i nducenments in making his statenent. In other words, the
officers remarks did not cause appellant to give his statenent.

Al t hough appellant asserts in his brief that he made his
statenment “immedi ately” after the inproper inducenents, he
overl ooks his testinony at the suppression hearing, in which Facon

expressly denied that he ever nade any statenent at all. If he
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made no statenent, then the statenent could not have been the
product of inproper inducenent. Further, appellant has not
referred us to any portion of his testinony in which he clained,
directly or indirectly, that he relied on prom ses nade by the
officers, and our review of the testinony suggests otherw se.
| ndeed, Facon testified, with apparent skepticism about Ads’s
statenment that he would recommend drug treatnment. Yet Facon did
not nention the other all eged i nducenents, such as the statenent by
Ods to the effect that signing the waiver would be construed as
cooper ati on.

Rat her, Facon explained his decision to sign the waiver by
stating that he did so because he wanted to term nate what had been
a lengthy interrogation, and the officers would not quit until he
signed it. As he put it, he was in “a no wn situation,” and “the
only way . . . to get out of there” was if he agreed to sign the
wai ver. Signing the waiver and giving a statenment are not one and
t he sane. It is also notewrthy that Facon conceded that he
under stood the waiver form which stated that no prom ses had been
made to him in exchange for his statenent. Compare Stokes v.
State, 289 Md. 155, 159-60 (1980) (concluding that defendant relied
on a promse of help by the police because, after hearing the
prom se, he immediately reveal ed the location of the narcotics);
Ralph v. State, 226 M. 480 (1961) (concluding that defendant did

not rely on inducenent because eight hours elapsed between
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I nducenment and incrimnating statenent).

Qur lengthy recitation of the facts adduced at the suppression
heari ng al so denonstrates that the notion court was presented with
conflicting testinony from the police and the defense as to
critical matters relevant to the issue of voluntariness, such as
i nvocation of the right to counsel. “Wighing the credibility of
wi tnesses and resolving any conflicts in the evidence are tasks
proper for the fact-finder.” Bayne v. State, 98 Mi. App. 149, 155
(1993); accord Marr v. State, supra, 134 Ml. App. at 178; Hall v.
State, 119 Md. App. 377, 393 (1998); Hunter v. State, 110 MI. App.
144, 163 (1996). The fact-finder is free to accept or reject parts
of a witness’'s testinony. Bayne, 98 MI. App. at 155. Here, the
court largely credited the testinony of the detectives as to what
transpired during the interrogation, as it was entitled to do.

Appellant also conplains about the duration of the
I nterrogation and the tinme when it was conducted. To be sure, the
I nterview was | engthy and was conduct ed t hroughout the night. But
those factors are not necessarily dispositive as to vol untari ness.
I ndeed, we have recogni zed that the “sheer passage of tine with
repeated questioning . . . is essential tothe nmgjority of [police]
interviews.” west, 124 Md. App. at 158-159.

Young v. State, 68 M. App. 121 (1986), a case on which
appellant relies, is factually distinguishable. There, the police

i nterrogat ed t he def endant “al nost conti nuously” for twenty-two and
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one-hal f hours by neans of a relay team of six officers. 1d. at
132. Further, the police delayed the defendant’s presentnent,
although a judicial officer was available. Then, after the
presentnment, the police ignored an order of the conm ssioner to
take Young to a detention center. | nstead, they resuned
qguestioning, and at that point Young confessed. Id. at 126-27. W
hel d t he confession involuntary, based on the | ength and nmet hod of
the interrogation, coupled with police m sconduct. Id. at 135.
Unli ke in Young, appellant was questioned for eight or nine hours,
only two detectives were involved, and the police did not ignore a
court order.

Marr, 134 M. App. at 165, is instructive. There, the
def endant was held for over thirty-five hours and, in that tine, he
was questioned for a total of fourteen hours. Nevert hel ess, we
were satisfied that Marr’s confession was not involuntary. As in
this case, the defendant there was provided with food, drink, and
cigars, was allowed to use the bathroom and was not in any
apparent disconfort. Thus, we said: “The tactics were not
overbearing. . . .” Id.

Appel | ant al so chal |l enges voluntariness because the police
of ficers did not take himbefore a conm ssioner until twelve and a
hal f hours after his extradition to Maryland, and sonme thirty-six
hours after his arrest in Washington, D.C. That fact alone is not

controlling as to voluntariness. See Woods v. State, 315 Ml. 591,
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613-14 (1989).

In 1981, when the legislature enacted Maryland Code (1998
Repl. Vol., 2000 Supp.), Courts & Jud. Proc. Art. (“C.J.”), 8 10-
912, it abrogated the “per se” exclusionary rule in connection with
a delay in the presentnent of an accused to a judicial officer
C. J. 8 10-912 provides:

Failure to take defendant before Jjudicial officer
after arrest.

(a) Confession not rendered inadmissible. — A
confession nmay not be excluded from evidence solely
because the defendant was not taken before a judicial

of ficer after arrest within any tine period specified by
Title 4 of the Maryl and Rul es.

(b) Effect of failure to comply strictly with Title

4 of the Maryland Rules. — Failure to strictly conply

with the provisions of Title 4 of the Maryland Rul es

pertaining to taking a defendant before a judicial

officer after arrest is only one factor, anong others, to

be considered by the court in deciding the voluntariness

and adm ssibility of a confession.

Maryl and Rule 4-212(e) is also relevant. It states, in
pertinent part:

The def endant shall be taken before a judicial officer of

the District Court [upon arrest] without unnecessary

delay and in no event later than 24 hours after arrest|. |
(Enphasi s added).

Appel l ant has not referred us to any case indicating, for
pur poses of C.J. 8 10-912 and Rul e 4-212(e), that the officers were
required to have considered the tine that appellant was held in
Washi ngton, D.C., in cal culating when they had to bring himbefore

a judicial officer. Even assunming that the tinme that appellant
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spent injail in Washington, D.C counts toward cal cul ati ng a del ay
in presentnment, the delay of thirty-six and a half hours is not per
se unreasonabl e.

In Bey v. State, 140 Md. App. 607, 616 (2001), we concl uded
that a delay of twenty-one hours between arrest and presentnent to
a conm ssioner was only one factor in deciding voluntariness and
adm ssibility of confession. Witing for the Court, Judge Davis
expl ained: “[T]he fact that the police did not imediately bring
appel l ant before a comm ssioner because they wanted to question
him does not automatically lead to exclusion. Rather, we look to
the totality of the circunmstances to deternmne if the confession
was voluntarily given.” Id. at 622. See also Marr, 134 M. App.
at 165-66 (delay of alnpbst thirty-six hours between arrest and
present nent to comm ssi oner does not necessarily render confession
i nvol untary; confession held adm ssible).

Under the circunstances presented, we find no error in the
suppression court's ruling.

II.

Appel | ant advances four argunments to support his claimthat
t he evidence was insufficient to support his convictions, which we
summari ze: 1) Appellant was unable to steal noney from the cash
regi ster, and the taking of a pack of cigarettes was not a robbery,
because by that tine the gun had been put away. Consequent |y,

there was no evi dence that Facon used force or intimdation to take
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the cigarettes. 2) Even if there was a robbery, Facon shoul d have
been convicted of only one robbery offense, rather than two,
because there was only one taking of an item of property, because
it belonged to a single business entity. 3) There was insufficient
evidence to sustain the arned robbery or first degree assault
convictions as to Barton-Smth, because Facon never pointed a gun
at her. 4) There was no evidence that a handgun was used, and
therefore the evidence was insufficient to sustain Facon' s
convictions for first degree assault, arned robbery, and use of a
handgun in the conmm ssion of a felony.

Bef ore we di scuss each contention, in turn, we shall set forth
the standard of review as to a sufficiency claim Evi dence is
sufficient if, *“after viewing the evidence in the |ight nost
favorabl e to the prosecution, any rational trier of fact coul d have
found the essential elenments of the crime beyond a reasonable
doubt.” Jackson v. Virginia, 443 U.S. 307, 319 (1979)(enphasis in
original); see Briggs v. State, 348 Md. 470, 475 (1998); Dawson v.
State, 329 M. 275, 281 (1993). In this posture, the limted
question before us “is not whether the evidence should have or
probably would have persuaded the majority of fact finders but only
whet her it possibly could have persuaded any rational fact finder.”
Fraidin v. State, 85 M. App. 231, 241, cert. denied, 322 Ml. 614
(1991) (enphasis in original). Moreover, it is not the function of

an appel late court to determne the credibility of witnesses or the
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wei ght of the evidence. Jones v. State, 343 Ml. 448, 465 (1996).
Rather, it is the fact-finder’'s task to resolve conflicts in the
evidence and assess the credibility of wtnesses. Albrecht v.
State, 336 M. 475, 478 (1994).

A. A Taking by Force

Appel | ant observes that the effort to rob the cash register
was unsuccessful and, under the facts of this case, the taking of
the cigarettes did not amount to a robbery. Al t hough Facon
acknowl edges that “the cigarettes were taken fromthe presence of
t he enpl oyees,” he contends that it was not a robbery because “no
force or intimdation” was used “to acconplish that taking,” as the
weapon had al ready been put away. Therefore, he clains that his
armed robbery convictions nust be reversed. Facon asserts:

It was undi sputed that [he] attenpted to rob the store of

noney fromthe cash register and that he failed in this

attenpt. Thus, unless the taking of a package of
cigarettes on the way out of the store, when the

att enpt ed robbery had ended, and no force or intimdation

was bei ng enpl oyed, constituted a robbery, the evidence

was insufficient to prove robbery with a deadly weapon

and use of a handgun in the comm ssion of that felony.

In our view, Facon’s claimlacks nerit. W explain.

At the tinme of the underlying incident, robbery was a conmon
law crinme in Maryl and; the statute, Maryl and Code (1957, 1996 Repl
Vol .), Article 27, 8 486, only set forth the sanctions upon
convi cti on. See Borchardt v. State, 367 M. 91, 145 n.9 (2001).
Ef fective Cctober 1, 2000, however, the Ceneral Assenbly enacted a

statutory robbery offense, found in Article 27, 8§ 486 of the
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Maryl and Code. See 2000 MJ. Laws, ch. 288.°3

The common | aw definition of robbery is well settled. Under
Maryl and | aw, “[r] obbery is ‘the fel onious taking and carryi ng anay
of the personal property of another from his person by the use of
viol ence or putting in fear.’” Metheny v. State, 359 Ml. 576, 605
(2000) (quoting williams v. State, 302 M. 787, 792 (1985)).
Robbery with a dangerous or deadly weapon is the of fense of conmon
| aw robbery, aggravated by the use of a “dangerous or deadly
weapon.” Couplin v. State, 37 M. App. 567, 582 (1977), cert.
denied, 281 Md. 735 (1978). See Bowman v. State, 314 Md. 725, 730
(1989); M. Code, Art. 27, 8§ 487(a).

Robbery is a specific intent crinme. State v. Gover, 267 M.
602, 606 (1973). Absent a larcenous intent, a robbery cannot
occur. Hook v. State, 315 Md. 25, 30-31 (1989). The offense of
robbery is distinguished fromtheft, however, by “the use of force
or threat of force to overcone resistance.” Thomas v. State, 128
Md. App. 274, 300, cert. denied, 357 Md. 192 (1999). As the Court
explained in Ball v. State, 347 Ml. 156, 188 (1997), cert. denied
522 U. S. 1082 (1998), when “the use of force enables the accused to

retain possession of the property in the face of inmmediate

 Pursuant to Article 27, 8 486(b)(1), the statutory offense
of robbery retains its judicially determ ned neani ng, “except that
a robbery conviction requires proof of intent to deprive anot her of
property.” Additionally, & 486(b)(2) provides that robbery
i ncludes “obtaining the service of another by force or threat of
force.”

30



resistance fromthe victim then the taking is properly consi dered
a robbery.”

The elenment of violence nmay be satisfied either by actua
physi cal force or constructive force, which is also referred to as
intimdation or putting the victimin fear. See Thomas, 128 M.
App. at 298-301; Giles v. State, 8 M. App. 721, 723 (1970).
Therefore, a robbery can be acconplished “either [by] a conbi nation
of a larceny and a battery or a conbination of a larceny and an
assault, of the ‘putting in fear’ variety.” Tilghman v. State, 117
Md. App. 542, 568 (1997), cert. denied, 349 M. 104 (1998); see
Snowden v. State, 321 M. 612, 617 (1991). In any event, the
degree of force necessary to constitute a robbery is imuaterial,
“*solong as it is sufficient to conpel the victimto part with his

property. West v. State, 312 M. 197, 205 (1988) (citation
omtted); see Douglas v. State, 9 M. App. 647, 653-54 (1970).
Cenerally, the use of a deadly weapon constitutes “the necessary
el ement of force or violence or putting in fear sufficient to raise
the taking of property fromthe person fromlarceny to robbery.”
Bowman, 314 Md. at 730. On the ot her hand, the sudden snatchi ng of
property, w thout violence or putting in fear, would not anount to
a robbery. 1d. at 729.

Terfa testified that appel |l ant poi nted t he handgun at him but

he could not open the register because he was too nervous.

Simlarly, Smth-Barton clained that the nuzzle of the handgun was
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poi nted at both enpl oyees, and appel |l ant threatened themby telling
themto “open the register or I'll blow your heads off.” Although
appel l ant had put the gun in his pants just before he grabbed the
pack of cigarettes, Terfa testified that he did not try to stop
appel l ant fromtaking the cigarettes because “he had a gun.”

The recent case of Metheny v. State, supra, 359 Md. 576, is
pertinent. There, the Court stated that “the intent to steal nust
occur at the tinme of the taking and not necessarily at the tinme the
force is applied to neutralize the victimprior to the robbery.”
1d. at 606. It added that “robbery does not require ‘that the
defendant’s violence-or-intimdation acts be done for the very
pur pose of taking the victims property . . . . [It is] enough that
he takes advantage of a situation which he created for sone other
purpose. . . .’" Id. (quoting Stebbing v. State, 299 Md. 331, 353-
54, cert. denied, 469 U.S. 900 (1984)). The Court expl ai ned:

“If the force precedes the taking, the intent to steal

need not coincide with the force. It is sufficient if

there be force followed by a taking with intent to steal

as part of the sane general occurrence or episode. Even

If the force results in death, a taking and asportation

after the death is neverthel ess robbery.”

Metheny, 359 MJ. at 606 (quoting Stebbing, 299 MI. at 356).

Further, the Metheny Court said, 359 Mi. at 606:

Stebbing i S an exception to the general requirenent that

the intent to commt a crine acconpany a forbidden act.

[Citation omtted]. This exception, however, is

justified, in part, because a felon who applies force to

neutralize a victimshould be held responsible for that

action if the felon |ater decides to take advantage of
the situation by robbing the victim |In essence, we have
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allowed, 1in such circunstances, for a constructive

concurrence of the force and intent to steal at the tine

of the taking.

It is also noteworthy that robbery is ordinarily viewed as a
conti nuous offense, not conpleted until the felon escapes to a
poi nt of safety. See Ball, 347 Md. at 188. Therefore, “[t]he nere
fact that sone asportation has occurred before the use of force
does not nean that the perpetrator is thereafter not guilty of the
of fense of robbery.” I1d.; see Sydnor v. State, 365 M. 205, 218
(2001); watkins v. State, 357 Md. 258 (2000).

Viewing the facts in light of the applicable law, and in the
light nost favorable to the State, we readily conclude that the
evi dence was sufficient for the jury to find the necessary el enent
of intimdation in connection with the taking of the cigarettes.
G ven that robbery is usually regarded as a conti nuous of fense, the
seizure of the cigarettes was part of the robbery. Moreover, by
using a gun just nonments before appellant seized the cigarettes,
the jury could reasonably conclude that appellant capitalized on
the intimdating situation that he created; he had so frightened
the enpl oyees that they were unable or unwilling to interfere with
his conduct in taking the cigarettes.

B. One Arned Robbery or Two

In summary fashion, appellant argues that even if there was
sufficient evidence of an arned robbery, there was only one arned

robbery, not two. He asserts that there was only a single act of
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taking fromone entity, despite the fact that two enpl oyees were
present in the store.*

The State asserts that Facon’s contention as to a single
taking i s not preserved, because Facon did not assert bel ow, as he
does here, that a single act of theft fromone entity, coupled with
force, constitutes only one robbery. |Instead, he argued bel ow t hat
Barton-Smith “showed up. She thought the person was a custoner.
She heard these things. But | would maintain, Your Honor, that she
hersel f was not the person from whom property was taken.”

In ware v. State, 360 MI. 650, 668 (2000), cert. denied, 531
U S. 1115 (2001), the Court reiterated that an argunent not made to
the trial court is waived on appeal. W agree that this precise
contention was not presented at trial. Even if preserved, however,
we are satisfied that, under the particular facts of this case,
appellant’s claimlacks nmerit. W explain.

Wil e this case was pendi ng, appellant’s contention was put to
rest, in the recent case of Borchardt v. State, supra, 367 Ml. 91
(2001). There, the defendant was convicted, inter alia, of two
counts of rmurder in connection with a robbery of a couple at their

honme, for which he was sentenced to death. Although much of the

* Appel | ant al so contends that there was only one arned robbery
because no gun was pointed at Barton-Smith. The State responds
that this claimis waived because, at the close of the State's
case, Facon never asserted, as he does here, that the State fail ed
to show that the weapon had been pointed at Barton-Smth. W need
not address either appellant’s contention or the State’s
preservation claim given our earlier assessnent of the evidence.
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case concerns the constitutionality of Maryland' s death penalty
statute, in light of Apprendi v. New Jersey, 530 U.S. 466 (2000),
ot her issues were al so addressed that are pertinent here.®

Borchardt argued, in part, that his right to protection from
doubl e jeopardy was violated because he was convicted of two
robberies, despite only a “single crimnal transaction.” 1d., slip
op. at 59. He also conplained that the evidence was insufficient
to support two arnmed robbery convictions, because the charges
arising from the robbery of the wife involved property that
actual Iy bel onged to her husband. Further, the property was taken
fromfurniture in the hall of the house, not fromeither victim
The Court squarely rejected these clains.

As to the sufficiency argunent, the Court said that although
the property, a wallet and its contents, was taken fromfurniture
in the hallway of the honme and was owned by the husband, “there is
a fair inference that [the wife] had equival ent possession of the
desk or chest and thus of the wallet in the chest.” Borchardt, at
145. Further, the Court reasoned: “Had [the wife] been alone in
t he house and stabbed while attenpting to prevent Borchardt from
removing the wallet, there clearly would have been a robbery; it
makes her no |l ess the victimof a robbery that her husband was al so

present and offered resistance.”

> The Borchardt Court split four to three. The three
di ssenters disagreed wth the mgjority’'s view of t he
constitutionality of the Maryland death penalty statute.
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In reaching its decision, the Borchardt Court relied on State
v. Colvin, 314 Md. 1, 20 (1988). In that case, the Court expressly
rejected the defendant’s contentions that a robbery requires the
taki ng of property fromthe i medi ate presence of the victim and
the victi mnust be the owner of the property. The Court announced:
“This is not the law.” 1d. To the contrary, the Colvin Court made
clear that a conviction for robbery may be upheld “even if the
victimof the force is not the owner of the property taken and is
not in the imedi ate presence of the property when it is taken.”
Borchardt, at 144 (explaining Colvin). Indeed, the Colvin Court
recogni zed that “[r]obbery convictions have been sustained where
the victimwas in one room of a house or place of business and
property was taken from another room” Colvin, 314 M. at 20.

Wth respect to the double jeopardy claim Judge WI ner
witing for the myjority, recognized that “[d]ecisions are split
around the country on whet her a defendant may be convicted of nore
t han one robbery when, in a single incident, he or she takes noney
or other property fromthe possession or presence of nore than one
person.” Borchardt, at 146. He explained that the doubl e jeopardy
anal ysis often turns on the “the appropriate unit of prosecution of
the offense,” which is generally resolved “by reference to
| egislative intent.” 1d. Because robbery was a conmon |aw crine
when the i ncident occurred in Borchardt, as it was in this case, “a

resort to legislative intent [was] not possible.” Neverthel ess,
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the Borchardt Court expressly held “that the unit of prosecution
for the crime of robbery is the individual victimfromwhose person
or possession property is taken by the use of violence or
intimdation.” 1d., at 148. Accordingly, the Court found that the
w fe had been robbed of the husband’ s wallet. Id.

In reaching that decision, the Court reasoned that the “single
| arceny doctrine” applies to the crinme of theft, which is a crine
agai nst property. Borchardt, at 145. Simlarly, we note that in
State v. White, 348 Md. 179, 192 (1997), the Court recogni zed t hat,
ordinarily, only one larceny occurs when the taking occurs at a
single place and tine, regardl ess of the nunber of itens or owners
of the itens. In contrast, robbery “enbodies elenents of both
| arceny and assault.” Borchardt, at 146. I ndeed, as early as
1921, in Novak v. State, 139 Ml. 538 (1921), Borchadt points out
that the Court of Appeals “adopted the person assaulted as the unit
of prosecution for robbery.” Borchardt, at 147; see also Brown v.
State, 311 M. 426 (1988); Miles v. State, 88 Mi. App. 248, 259,
cert. denied, 325 Md. 95 (1991) (concluding that robbery is a crine
agai nst person, not property); Hartley v. State, 4 MI. App. 450,
464- 465 (1968), cert. denied, 395 U. S. 979 (1969).

As Judge WIlner noted in Borchardt, courts in other
jurisdictions are divided on the issue of the appropriate unit of
prosecution under circunstances attendant here. Generally, states

adopting the nultiple robbery approach have done so on the basis
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that the assault aspect of the crinme is the primary focus.
Borchardt, at 146. Consequently, “the individual victimis the
unit of prosecution. . . .” Id. As we have seen in our research,
t hese courts seemto conclude that “there are as many robberies as
there are victins assaulted.” United States v. Szentmiklosi, 55
MJ. 487, 489, 2001 CAAF LEXIS 1197 (U S.C A A F. 2001). In
contrast, those states favoring the “one-robbery result” generally
“rely on the fact that the property forcibly taken belonged to a
single business entity. . . .~ Id. Therefore, they “tend to
enphasi ze the theft elenent” of the offense. Borchardt, at 146.
In general, in analyzing the appropriate unit of prosecution,
the courts of other states have usually considered whether nmultiple
robbery charges are nmultiplicitous, and therefore unconstitutiona
under the double jeopardy clause. But Facon has not asserted
multiplicity or a violation of the double jeopardy cl ause here. In
anal yzi ng whet her robbery is primarily regarded as a cri ne agai nst
persons or a crine against property, the courts also refer to the
i nportance of discerning legislative intent with regard to whet her
there is one offense or nultiple offenses. Sone courts have al so
consi dered whether the particular statute in issue provides for
different punishnments depending on the value of the stolen
property, whether the courts are permtted to i npose concurrent or
consecutive sentences, or whether the state has avail able other

of fenses that can be charged for persons who were present at the
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time of the crinme, such as assault.

Thomas v. Warden, 683 F.2d 83 (4" Cr.), cert. denied, 459
U S. 1042 (1982), is instructive. In that habeas corpus action
the defendant challenged his multiple bank robbery convictions
arising from the taking of noney from nultiple cash drawers of
i ndi vidual tellers at a bank. He clained that it was one crim nal
epi sode, and the bank tellers were nerely “repositories” wth
respect to property belonging to a single entity. Therefore, he
argued that he conmmtted a “single unitary episode” of bank
robbery. 1d. at 84. Applying Maryl and substantive | aw, the Fourth
Crcuit was satisfied as to “proof of the separate, discrete
possessi on of each of the three bank tellers from whom noney was
al | egedly taken to support three separate convictions.” 1d. at 86.

The court concluded that the *“consistent, |ongstanding
interpretation [of the Maryland courts] supports the state’s claim
that separate units of prosecution, hence multiple punishnents,
were contenplated by the Maryland |egislature in respect of the
three arned robbery convictions here in issue.” Id. at 85.
Significantly, the court was persuaded “that the Maryland
| egi slature intended to allow rmultiple prosecution and sentencing
in arned robbery cases involving property owned by a single entity
where the property is taken, albeit in a unitary episode, fromthe
| awf ul possessions of nultiple custodians of discrete portions of

the property and where each custodi an i s put under individual arnmed
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threat in the course of the taking.” Id.

In reaching its conclusion that Maryland courts have
consistently recognized separate offenses for the robbery of
multiple victins in a single episode, the court relied, inter alia
on Smith v. State, 23 M. App. 177 (1974). In that case, the
subj ect property was owned separately by each of the victins who
was robbed. The Fourth Circuit also relied on the reasoning of
Maryl and cases that allow “separate prosecutions of robberies
I nvol vi ng custodians rather than owners of property,” stating:
“Owership or lawful possession or custody is a sufficient
predi cate for the offense.” Id. at 85. See, e.g., Hadder v.
State, 231 M. 341, 354 (1965). Because the “property was taken in
a single episode fromnnultiple custodians of property owned by a
single person or entity,” id. at 85, the court concluded that
“Maryl and decisions . . . unmstakably establish as a matter of
state | aw t hat separate of fenses and puni shnents are | egislatively
contenplated. . . .7

Commonwealth v. Rozplochi, 561 A 2d 25 (Pa. Super.), cert.
denied, 571 A . 2d 381 (Pa. 1989), is also illustrative of the cases
t hat have found t he evi dence sufficient to support nultiple robbery
convictions when there is a forceful taking of property bel onging
to one entity, acconpanied by a threat to, or taking from one or
nore enpl oyees. In Rozplochi, the court wupheld two robbery

convictions arising froma taking at one business establishnment.
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During the robbery, tw enployees were threatened with a gun

although only one was required to enpty the conpany’'s safe.
Mor eover, the robber never took personal property from either
enpl oyee; the noney that was taken bel onged solely to t he busi ness.
Nevert hel ess, because two enpl oyees were threatened in the course
of the theft fromthe business, and the court viewed robbery as a
crinme against the person, with the focus on the physical danger to
each person, the court concluded that the defendant comritted two
robberies. In support of that result, the court also found that
bot h enpl oyees “had a protective concern for the property of [their

enpl oyer].” 1d. at 30. Thus, the court determ ned that when “a
defendant threatens to inflict serious bodily injury on two
enpl oyees in order to effectuate a theft of property fromtheir
common enpl oyer, the defendant nay be convicted of two counts of
robbery.” I1d.

Commonwealth v. Levia, 431 N.E. 2d 928 (Mass. 1982), is also
not ewort hy. There, the defendant robbed two enployees of a
conveni ence store, both of whom were behind the counter at the
time. Each enpl oyee surrendered noney bel onging to the store; one
t ook the noney fromthe cash register, and the other enpl oyee, who
usual |y punped gas, gave the robber noney from his pocket that
bel onged to the store. | n uphol ding two arned robbery convi cti ons,

the court rejected the defendant’s claim that only one robbery

occurred because the property belonged to a single entity. I n
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reachi ng that conclusion, the Massachusetts court “stressed” the
assault aspect of the crine, id. at 930, rather than focusing on
“the entity to which the noney belongs.” 1d. at 931. Further, the
court reasoned that the “*essence of robbery . . . is not affected
by the state of the legal title to the goods taken.”” 1d. at 930
(citation omtted).

In addition, after considering the |legislative intent, that
court was satisfied that two robberies occurred when two persons
were put in fear while property of their enployer was taken from
them Moreover, it ruled the nultiple convictions did not violate
the doubl e jeopardy clause of the Fifth Amendnent. Id. at 929
The court said, at 431 N.E. 2d 931:

In light of the enphasis . . . on the assault el enent of

the crinme of robbery, we conclude that the ‘offense’ is

agai nst the person assaulted, and not against the entity

that owns or possesses the property taken. So long as

the victim of the assault has sone protective concern

Wi th respect to the property taken, and the property is

taken fromhi s person or presence, then the defendant nay

be convicted and sentenced for a separate and distinct

robbery as to that person

People v. Wakeford, 341 N.W 2d 68, 75 (Mch. 1983), is also
useful. In that case, the court ruled that the double jeopardy
cl ause was not violated when the defendant was convicted and
sentenced for two counts of arned robbery at a grocery store
because noney was taken fromtwo cashiers. The court noted that

the “gravanen of the offense is the arned assault on a person when

conbined with the taking of nobney or property.” Id. at 75.
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Moreover, it observed that other statutes protect property, but the
“primary purpose” of the robbery statute is to protect persons.
Id. Therefore, it determ ned that, unlike | arceny, where the “unit
of prosecution” is the taking at a single tinme and place, w thout
regard to the nunber of itens taken, the unit of prosecution for
robbery is the nunber of persons assaulted and robbed. Id.

Many ot her courts have adopted the nultiple robbery approach.
See, e.g., United States v. Gibson, 820 F.2d 692 (5'" Cr. 1987)
(uphol ding two convictions under 18 U S.C. 8 211 for robbing two
tellers at post office); People v. Ramos, 639 P.2d 908, 928-29
(Cal. 1982), rev’d on other grounds, 463 U.S. 992 (1983) (uphol di ng
two robbery convictions when force or fear was applied to two
victinms in joint possession of property); People v. Jones, 50 Cal.
Rptr. 2d 46, 42 Cal. App. 4'" 1047 (Cal. App. 2d. 1996) (uphol ding
convi ctions for seven counts of robbery commtted at a store, where
store enployees were in possession of store property); State v.
Shoemake, 618 P.2d 1201 (Kan. 1980) (concl udi ng that defendant was
properly convicted of two arnmed robberies when grocery store’'s
property, in possession or custody of two enpl oyees, was forcibly
taken from them but reversing third robbery conviction as to
enpl oyee fromwhomno property was taken); Commonwealth v. Donovan,
478 N.E. 2d 727, 735 (Mass. 1985) (stating that unit of prosecution
in armed robbery is the person assaulted and robbed); State v.

Lawson, 524 A.2d 1278 (N.J. Super. 1987) (by assaulting two security
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guards who attenpted to stop robber fromfleeing store, robber was
properly convicted of two robberies); State v. Jones, 543 S.E. 2d
541, 544 (S.C. 2001) (concluding that defendant nmay be charged with
separate robbery offenses when there is a threat to each person
fromwhomproperty is taken); Ex parte Hawkins, 6 S.W 3d 554, 560
(Tex. C. App. 1999) (concluding that wunit of prosecution in
robbery is the sanme as for assault); Jordan v. Commonwealth, 347
S.E. 2d 152 (Va. App. 1986) (uphol di ng two robbery convi cti ons where
robber ordered one restaurant enpl oyee to place noney fromthe cash
register in a bag, and ordered another enployee to renobve noney
from pockets that belonged to restaurant); see also State v.
Johnson, 499 S.W 2d 371 (Mb. 1973); State v. Ballard, 186 S.E. 2d
372 (N.C. 1972); cClay v. Commonwealth, 516 S.E. 2d 684, 686 (Va.
App. 1999).

To be sure, nunerous jurisdictions have reached contrary
results, concl udi ng that only one robbery occurs under
ci rcunst ances anal ogous to this case. As indicated, these courts
have generally based their rulings on the theory that robbery is a
crime agai nst property. Interestingly, sonme of these jurisdictions
have al so expressed concern about di sproportionate sentences. That
is not a serious concern in Maryland, however, because Maryl and
courts are not mandated to inpose consecutive sentences for
multiple robberies that occur in one episode. The option for

concurrent sentences, and the rule of lenity, protect against
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unreasonabl e mul tiplication of punishnent.

In People v. Borghesi, 2001 Colo. App. LEXIS 350 (Col o. App.
2001), cert. granted, 2002 Colo. LEXIS 69 (Colo. 2002), for
exanple, the court concluded that the defendant was i nproperly
charged with two robberies at one bookstore. Although two clerks
were threatened, the court treated the crine as one against
property. The court thus determned that the charges were
mul ti plicious and unconstitutional. WMreover, because Col orado | aw
requi res nmandatory consecutive sentences for aggravated robbery
when the crinmes arise out of the sane crimnal episode, the court
noted its concern about disproportionate sentencing.

In United States v. Szentmiklosi, supra, 55 M J. 487 (C A A A
2001), the Court of Appeals for the Armed Forces found only one
robbery where t he def endant robbed a noney couri er who was escorted
by a mlitary policenan. It concluded that “forcible taking of
property belonging to one entity from the person or presence of
multiple individuals jointly or constructively possessing the
property on behalf of the entity is one offense.” 1d. at 491. |In
reachi ng that decision, the court said there was no indication of
statutory intent to permt nultiple convictions and punishnments.
Id.

For other cases finding a single robbery offense, see, e.g.,
United States v. Canty, 469 F.2d 114 (D.C. Cr. 1972) (hol ding that

robbery of four bank tellers did not constitute a separate “taking”
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wi thin nmeaning of the federal bank robbery statute and therefore
def endant could not be convicted of four counts of robbery in a
single incident); People v. Nicks, 319 N.E. 2d 531 (IIll. 1974),
rev’d 1in part on other grounds, 342 NE 2d 360 (Ill. 1976)
(hol di ng that robbery of store owner and two cashiers, separately
but in one episode, constituted one arned robbery); Allen v. State
428 N. E. 2d 1237, 1240 (Ind. 1981) (finding one robbery as to
credit union, because essence of robbery is a taking; the credit
uni on was the sol e subject of the taking, although several tellers
were assaulted); Rogers v. State, 396 N E. 2d 348 (Ind. 1979)
(hol di ng that defendant who robbed grocery store by taking noney
from two enployees was quilty of one armed robbery); State v.
Whipple, 383 A. 2d 445 (N. J. 1978) (hol ding that defendant’s robbery
of a liquor store and its owner constituted a single transaction);
State v. Potter, 204 S.E. 2d 649 (N C 1974) (although lives of
multiple enployees in store are threatened by use of firearm
incident to theft of enployer’s property, only one robbery was
commtted); State v. Collins, 329 S.E. 2d 839 (W Va. 1984)
(view ng robbery as “an aggravated formof |arceny” and concl udi ng
that offense is a single larceny); see also State v. Faatea, 648
P.2d 197 (Haw. 1982); State v. Perkins, 607 P.2d 1202 (Or. App.
1980); State v. Johnson, 740 P.2d 337 (Wash. 1987).

As Borchardt unequi vocally nmakes clear, Mryland follows the

principle that the appropriate “unit of prosecution” in a robbery
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case turns on the nunber of persons assaulted in the course of the
taking. Accordingly, appellant commtted two arned robberies.
Neverthel ess, we caution that not every enployee who is
present at a place of business when a robbery occurs would
necessarily be the victimof that offense. As we stated earlier,
robbery is the taking and carryi ng away of property fromthe person
of another by the use of violence, force, or intimdation. Sone
pl aces of business are quite large in area, and an enpl oyee could
be conpletely unaware of a robbery occurring elsewhere at the
prem ses. But, “[a] charge of robbery may be sustained by proof
that the property was forcibly taken from the care, custody,
control, managenent or possession of one having a right superior to
that of the robber,” Johnson v. State, 9 M. App. 143, 146-47
(1970), which could include an enpl oyee of a business. Al though an
enpl oyee need not have legal title to property that is taken by
force in order to be a victimof robbery, the enpl oyee nust have a
| egal interest in the property, such as care, custody, control, or
possessi on. See Miles, 88 M. App. at 259. Such custody or
possessi on may be either actual or constructive, and individual or
joint, so long as the property is taken by force or intimdation.
The evidence here |eads inescapably to the conclusion that
bot h enpl oyees had joint possession, custody, or control of the
pack of cigarettes that belonged to their enployer. Cf. Herbert

v. State, 136 M. App. 458, 464 (2001). I ndeed, Facon did not
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suggest in his brief that the enployees |acked the requisite
custody of the cigarettes for purposes of a robbery of fense, and he
acknow edged that the property was taken fromtheir presence. As
both enployees were threatened at gun point just before the
property belonging to their enployer was taken, and the property
was in their protective custody, we conclude that appellant
commtted two arned robberies, not one.

C. Sufficient Evidence of Assault

Appel | ant argues that his convictions for first degree assault
agai nst Barton-Smth nmust be reversed because t here was no evi dence
that he pointed a handgun at her. Appel lant's contention is
wi thout nerit, for the reasons already articul at ed.

D. Sufficient Evidence of a Handgun

Appel | ant argues that there was no direct evidence that he
used a handgun during the robbery. Therefore, he argues that his
convictions for use of a handgun in the conm ssion of felony, first
degree assault, and armed robbery nust be reversed. W disagree.

A “handgun” is defined as “any pistol, revolver, or other
firearm capabl e of being concealed on the person[.]” Art. 27, 8
36F(b). First degree assault is an assault by firearm which
i ncl udes a handgun. See Art. 27, 8 12A-1(a)(2)(i). Robbery with
a dangerous or deadly weapon requires the use of a device that is
“inherently dangerous or deadly or that may be used wi th dangerous

or deadly effect.” Brooks v. State, 314 M. 585, 599 (1989).
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Under the facts of this case, there was sufficient evidence to
sustain appellant's convictions for wuse of a handgun in the
comm ssion of a felony, first degree assault, and arned robbery.

In addition to the testinony of Barton-Smith and Terfa that
appel l ant pointed a gun at them Terfa was shown the weapon at
trial that the police recovered fromappellant's car. Terfa stated
that it was “exactly the same thing” that was used in the robbery.
Al t hough Barton-Sm th coul d not see the entire gun, she was certain
that she saw a gun and testified that the tip of it was silver
Moreover, a few days after the robbery, as Ms. Young prepared to
sell the car she owned with appell ant, she noticed a handgun in the
consol e. Her cousin confirnmed that there was a handgun in the
vehi cl e. Furt her, the State presented expert testinony
establishing that a | oaded .38 gun was recovered fromFacon’ s car.

III.

Appel | ant argues that the trial court erred in permtting the
State to i npeach himwith two prior arned robbery convictions. W
agree with the State that appellant has failed to preserve this
argunent for our review W explain.

At the end of the State's case, appellant noved in limine to
preclude the State frominpeaching himwth his five prior arned
robbery convictions. One conviction occurred in 1989, three in
1994, and one in 1995. After hearing argunents fromboth parties,

the court allowed the State to inpeach appellant with the 1989
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conviction and one of the 1994 convictions. The defense then
proceeded, and appellant was one of the witnesses. At the end of
the State's cross-exam nation of appellant, the State elicited from
hi mt hat he had two prior armed robbery convictions. Appellant did
not object to the inpeachnent.

In Prout v. State, 311 M. 348, 356 (1988), the Court of
Appeal s hel d that when a court denies a notion in limine, generally
a contenporaneous objection must be nmde at the tine the
obj ecti onabl e evi dence i s sought to be admtted. Recently, in Reed
v. State, 353 M. 628, 638 (1999), the Court reaffirmed that
ruling, stating:

[T]he rule from Prout as to rulings on notions in Iimine

that result in the adm ssion of evidence is that the

cont enpor aneous obj ection rule ordinarily applies. Wen

the evidence, the admssibility of which has been

contested previously inanmotion in 1imine, i s offered at

trial, a contenporaneous objection generally nmust be made
pursuant to Maryland Rule 4-323(a) in order for that

i ssue of admissibility to be preserved for purposes of

appeal .

Appel l ant has also failed to preserve his clains for another
reason; he did not present below the particular argunents that he
advances here. See MI. Rule 8-131(a); Wwalker v. State, 338 M.
253, 262, cert. denied, 516 U.S. 898 (1995); Jacobs v. Flynn, 131
Ml. App. 342, 376, cert. denied, 359 MI. 669 (2000).

Facon asserts in his brief that the inpeachnent value of a

prior conviction for armed robbery “is less than that of prior

convictions for crimes that are inherently deceitful, involve
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di shonesty, and are universally recogni zed as crinmes that adversely
reflect on a witness’s honesty.” This claimwas not made bel ow,
however. Sinmilarly, although Facon argued bel owthat the | ength of
time since the 1989 conviction wei ghed agai nst the adni ssion of
that conviction, he made no such argunment with respect to the 1995
conviction. Thus, that aspect of his claimis also waived. I n
addition, Facon argues here that neither the inportance of his
testinmony nor the centrality of his credibility justified adm ssion
of the prior convictions. In arguing to the court bel ow, Facon
recogni zed that the jury had to choose whether to believe the
State’s version of events or his version. Thus, this contentionis
al so not properly before this Court. See williams v. State, 344
Md. 358, 371-72 (1996).

Even if the various clains are preserved, appellant would fare
no better. W explain.

Maryl and Rul e 5- 609 governs t he adm ssi on of prior convictions
for inpeachnent purposes. The rule essentially creates a three-
part test for admssibility. First, the conviction nmust be within
the “eligible universe” of convictions that may be used to i npeach
a witness's credibility. See MI. Rule 5-609 (a). Second, the
conviction nmust not be nore than fifteen years old, reversed on
appeal, or the subject of a pardon or a pending appeal. See M.
Rule 5-609 (b), (c). Third, the trial court nust weigh the

probative value of admitting the conviction against the danger of
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unfair prejudice to the witness. See MI. Rule 5-609 (a).

In resolving inpeachnent guestions concerning prior
convictions, courts consider several factors when weighing the
probative value of a past conviction against its prejudicial
ef fect. These include: (1) the inpeachnent value of the prior
crime; (2) the point in tine of the conviction and defendant's
subsequent history; (3) the simlarity between the past crinme and
the charged crine; (4) the i nportance of the defendant's testinony;
and (5) the centrality of the defendant's credibility. Jackson v.
State, 340 Md. 705, 717-19 (1995).

Armed robbery is an infanmous crinme and thus has inpeachnent
val ue. Passamichali v. State, 81 MI. App. 731, 736, cert. denied,
319 Md. 484 (1990). Moreover, as appellant concedes, the two prior
convictions that were admtted occurred within the fifteen-year
limt established by Maryland Rule 5-609. To be sure, the
simlarity of the prior convictions and the charged of f ense wei ghed
agai nst admssibility. But, prior convictions that are simlar to
the crime for which the accused is on trial are not automatically
excl uded under Rule 5-609. See Jackson, 349 MI. at 711. | ndeed,
whet her the prior convictions are simlar to the charges for which
an accused is on trial is only one consideration in the bal ancing
process. See id.

As to the issue of sane crine inpeachnment, what the Court of

Appeal s stated in Jackson, 340 Mi. at 714, is pertinent here:
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[We conclude that a prior conviction that is the sane as

or simlar to the <crinme charged is not per se

inadmissible, but is subject to the probative-prejudice

wei ghi ng process under Rule 5-609. The bal anci ng prong

of the rule contains no | anguage prohibiting the use of

simlar prior crinmnes. Furt hernore, we believe a per se

rule barring sane-crine inpeachnent would deny trial

judges needed flexibility. Establishing such a per se

rule would have the additional undesirable effect of

shielding a defendant who specializes in a particular

crime from cross-exam nation regarding his specialty
crinmes. . . . W therefore reject Appellant’s contention

that same-crine inpeachnent evidence s per se

i nadm ssible. (G tations and footnote omtted).

In this regard, we note that appellant's credibility was of
particul ar i nportance to this case. He wanted the jury to believe
his version of the incident, i.e., that he was high on drugs at the
time of the robbery, did not use a real handgun, and did not intend
to steal cigarettes. The State obviously had a different theory.

In sum factors one, four, and five weigh in favor of the
State, factor two is neutral, and factor three weighs 1in
appellant's favor. Under the circunstances, we perceive no error
or abuse of discretion by the trial court in admtting two of
appel lant’s five prior arned robbery convictions.

IV.

Appel | ant contends that the trial court erred in overruling
his objection to the State's closing argunent. The prosecutor
argued that, under Maryland law, the facts of this case permtted
two armed robbery convictions because both victins were in control
of the store and were assaul ted. Because of our holding in section

Il, we perceive no error in the trial court's ruling.
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V.
Appel | ant argues that the trial court erred at sentencing by
i mposi ng twenty-five years of inprisonment, without the possibility
of parole, for each arned robbery conviction, pursuant to Art. 27,
8§ 643B(c). The State agrees with appellant's argunent, as do we.
When a defendant is convicted of nore than one qualifying
crime of violence as the result of a single incident, only one
sentence may be inposed under 8§ 643B(c). Jones v. State, 336 M.
255, 262 (1994); State v. Taylor, 329 M. 671, 674 (1993).

Accordingly, we shall vacate one of appellant’s sentences for arned

r obbery.
SENTENCE VACATED AS TO ONE ARMED
ROBBERY CONVICTION. JUDGMENTS
OTHERWISE AFFIRMED. COSTS TO BE

PAID FOUR-FIFTHS BY APPELLANT and
ONE-FIFTH BY PRINCE GEORGE'S COUNTY.

54



