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The genesis of this appeal was the sensel ess qui ntupl e nurders
and the crimnal proceedings |eading to the arrest and conviction
of appellants. Appellants Ismail! Malik WIson, Travon Mc:Coy, and
Robert Lanont Bryant were jointly charged by indictnent dated
Decenber 5, 1999 for (1) first degree preneditated nurder of five
victims — Levanna Lynette Spearman, Makisha Jenkins, Mary Hel en
Collein, Trennell Alston, and Mary MNeil Matthews, (2) use of a
handgun in the comm ssion of a felony or crine of violence, (3)
wearing, carrying, and transporting a handgun, (4) openly wearing
or carrying a dangerous and deadly weapon, and (5) wearing or
carrying a conceal ed dangerous and deadly weapon as to each victim
They were separately indicted for conspiring to nurder the above-
named vi ctins. 2

In two nine-count indictnments, appellants were charged with
(1) robbery with a dangerous and deadly weapon, (2) robbery, (3)
first degree assault, (4) second degree assault, (5) stealing
property belonging to the conplainant, (6) wearing, carrying, and
transporting a handgun, (7) use of a handgun in the conm ssion of
a felony or crine of violence, (8) openly wearing or carrying a
dangerous and deadly weapon, and (9) wearing or carrying a
conceal ed dangerous and deadly weapon as to two of the victins —

Al vi n Eugene Thonmas and Mary McNeil Matthews. They were charged i

=]

'Appel l ant Wlson's first nanme is spelled “Isneal” on the charging
docunents.

Tariq Abdul Malik, WIlson's brother, was also indicted but tried
in adifferent trial
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separate i ndictnments for conspiring to rob Thomas and Matthews with
a dangerous and deadly weapon. As to Thomas, they were
additionally charged with conspiring to kidnap and, in a six-count
indictment, they were further <charged with two counts of
ki dnappi ng, use of a handgun in the conm ssion of a felony or crine
of violence, wearing, carrying, and transporting a handgun, openly
wearing or carrying a dangerous and deadly weapon, and wearing or
carrying a conceal ed dangerous and deadly weapon.

Wl son filed pre-trial notions on February 2, 2000 demandi ng,
inter alia, a speedy trial and a request for discovery and
production of docunents. On March 17, 2000, Wlson filed a notion
to conpel discovery. Bryant filed simlar notions on April 7,
2000. Mdtions for demand for a speedy trial and appropriate relief
were filed by WIlson on June 23, 2000 and agai n on August 15, 2000.
W lson filed notions to conpel discovery, pursuant to Maryl and Rul e
4-263(g), on February 26, 2001, one of which requested the State to
produce physical evidence related to deoxyribonucleic acid (DNA)
testing. MCoy filed a notion in demand of a speedy trial on My
31, 2001. The State filed a notion for appropriate relief
concerning the Fifth Arendnent rights of w tness Ronald Lee McNei
on June 5, 2001. On June 11, 2001, each appellant renewed his
exceptions to previous rulings denying the notions to dismss for
lack of a speedy trial. In addition, WIlson filed a notion

pursuant to Maryl and Rul e 4-253(c) to sever in order to be heard in
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a separate trial. Various other notions and responses thereto were
filed before trial began. Rel evant pre-trial notions wll be
di scussed, infra.

Al'l of the pre-trial notions were heard on January 23-25, 2001
and June 11, 2001 in the Crcuit Court for Baltinore City. The
trial before a jury commenced in the Grcuit Court for Baltinore
City on June 12, 2001 and, on June 29, 2001, the jury convicted al
three appellants and they were sentenced on Septenber 24, 2001.

Bot h Bryant and McCoy were found guilty of five counts each of
use of a handgun in the conm ssion of a felony, conspiracy to
commt murder, first degree murder and felony nurder of Spearman,
Jenkins, Collein, Al ston, and Matthews. Bryant and MCoy were
found not guilty of carrying a dangerous and deadl y weapon with t he
intent toinjure. WIson was found guilty of five counts of first
degree felony nurder, use of a handgun in the comm ssion of a
felony, and conspiring to murder. He was neither found guilty of
carrying a dangerous and deadly weapon with the intent to injure
nor first degree nmurder of the five victins. WIson, Bryant, and
McCoy were found guilty of two counts each of robbery with a
dangerous and deadly weapon, use of a handgun in conm ssion of a
felony, and conspiracy to rob with a deadly weapon, and one count
each of conspiring to kidnap and ki dnappi ng.

WIlson was sentenced to five consecutive |ife sentences,

wi t hout the possibility of parole, for the counts of felony nurder.
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The trial judge nerged the felony nurder convictions with the
convictions for use of a handgun in conm ssion of a felony. For
the five counts of conspiracy to nurder, WIson was sentenced to
one term of life inprisonment (with the possibility of parole)
consecutive to the other sentences. The trial judge nerged all of
W1 son’s conspiracy to nmurder convictions into one.

W son was sentenced to twenty years, consecutive to the other
sentences, for robbery with a deadly weapon of Thomas. W /I son was
sentenced to an additional twenty years, the first five years to be
served without the possibility of parole, for use of a handgun in
the commssion of a felony or crinme of violence. W1l son was
sentenced to another twenty-year consecutive sentence for
conspiring to rob Thomas, thirty years consecutive for ki dnapping
Thomas, and thirty years consecutive for conspiracy to kidnap
Thonas. For the additional crimes against Mtthews, the trial
j udge merged the convictions for conspiring to rob, robbery with a
deadly weapon, and the use of a handgun in the commi ssion of a
felony or crine of violence with the convictions for fel ony murder.

Bryant and MCoy were sentenced to five consecutive life
sentences, w thout the possibility of parole, for the five counts
of first degree nurder. The judge nerged the felony nurder
convictions with the first degree nmurder convictions. The | ower
court sentenced themto twenty years’ inprisonnment for the charge

of using a handgun in the conmssion of a felony or crinme of
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vi ol ence, five of which were without the possibility of parole, to
be served consecutive to the other sentences. Bryant and MCoy
were sentenced to life, which nerged with the other four counts of
conspiracy to nurder, for one of the five counts of conspiracy to
mur der .

Wth respect to the indictnment charging crimes agai nst Thomas,
they were sentenced to twenty years for robbery with a dangerous
and deadly weapon, twenty years — five without the possibility of
parole — for use of a handgun in the commi ssion of a felony or
crime of violence, thirty years for kidnapping, and thirty years
for conspiring to kidnap, which the judge mnmerged wth the
conspiracy to rob conviction.

They were sentenced to twenty years for robbery with a
danger ous and deadl y weapon of Matthews and twenty years for use of
a handgun in the commi ssion of a felony or crine of violence. The
conspiracy to rob with a dangerous and deadly weapon was merged
with the conspiracy to murder convictions.

In his tinmely appeal, filed Septenber 25, 2001, appellant
W son rai ses seven questions for our review, some of which we have
rephrased as foll ows:

l. Did the trial court err in denying
appel l ant his Sixth Amendnent right to a
public trial?

[1. Did the trial <court err in denying
appellant’s notion to dismss on the

basis that appellant was denied his
rights to a speedy trial?
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Did the trial court err in denying
appellant’s notion for severance?

Did the trial court err in excluding
evi dence which inplicated an alternative
suspect ?

Dd the trial court err by not
propoundi ng appellant’s requested voir
dire questions?

Did the trial court err in allow ng the
State to argue in its closing argunent
that appellant failed to call w tnesses
in his defense?

| s appellant entitled to reversal of al
but one conviction and sentence for
conspiracy?

McCoy filed his notice of appeal on Septenber 26,

he raises six questions for our review,

whi ch have been rephrased as foll ows:

Dd the trial court err in denying
appellant’s notion to dismss on the
basis that appellant was denied his
rights to a speedy trial?

Did the trial court err by inposing nore
t han one sentence for conspiracy?

Did the trial court err in allow ng the
State to argue in its closing argunent
that appellant failed to call w tnesses
in his defense?

Did the trial court err in excluding
evi dence which inplicated an alternative
suspect ?

Did the trial court err in admtting
letters witten by a non-testifying
party?

some of
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Dd the trial court err in denying
appel lant his Sixth Anendnent right to a
public trial?

On Cctober 3, 2001, appellant Bryant filed his notice of

appeal, and he has raised eight questions for our review, sone of

whi ch we have rephrased as foll ows:

Did the trial court err by inplicitly
endorsing the testinony of a witness for
the State?

Did the trial court err in declining to
give the jury instructions requested by
appel I ant ?

Did the trial court err in excluding
evi dence which inplicated an alternative
suspect ?

IV. Dd the trial <court err in denying
appellant his Sixth Anendnent right to a
public trial?

V. Did the trial court err in denying
appellant’s notion to dismss on the
basis that appellant was denied his
rights to a speedy trial?

Vi. Did the trial court err by not
propoundi ng appellant’s requested voir
dire questions?

vii. Did the trial court err in allowng the
State to argue in its closing argunent
that appellant failed to call w tnesses
I n his defense?

viti. Did the trial court err by inposing nore
than one conviction and sentence for
conspiracy?

W answer WIlson's question VII, MCoy’'s question
Bryant’s question VIII in the affirmative and the

1, and

remai ni ng
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guestions posed by appellants in the negative, thereby vacating the
convictions for conspiracy, except for the conviction for
conspiracy to conmt nurder; we affirmthe remaining judgnents of

the circuit court.

FACTUAL BACKGROUND

Alvin Thonas® testified that, on Decenber 5, 1999, at
approximately 6:00 p.m, he arrived at 1231 GGusryan Street,
Baltinmore, Maryland.* \Wen Thomas knocked on the front door,
W1 son answered and grabbed Thomas by the coat, pulling himinto
t he house. Thomas further testified that he was struck on the head
after which WIlson and Bryant pushed him down the stairs. MCoy
and Tarek were also on the premises at this tinme, and all four nen
were arnmed. They demanded drugs and noney. Thonmas surrendered the

three hundred dollars he had on his person. Appellants renoved

*Thonas was personally acquainted with appellants and the other
victins. He characterized his relationships with themas foll ows: Thomas
had been acquainted with WIson since 1985 or 1986, and they attended
m ddl e school together. Thomas characterized WIson as one of his best
friends. Thomas was fanmiliar with Tarek Malik — WIson's brother -
through Thomas's affiliation with Wl son. Bryant (referred to as “Nae”)
and Thomas have known one another “since he was a little boy.” Thonas
has known MCoy (referred to as “Fish”) since approximately 1998.
Col I ein was Thomas’ s nmot her; Ronald McNeil is Thomas’s brother. Matthews
(referred to as “Lo”) was Thomas’ s sister. Jenkins (Matthews’s daughter)
was Thomas’s niece. Spearman (referred to as “Stink”) was his nephew s
girlfriend, and Alston was the girlfriend of another nephew.
Additionally, all of the victins were acquai nted wi th one another and al |
three appell ants.

“The address is the hone of Adrian Jones, with whom Thonas was
engaged in a business enterprise, along wth Jones’s nother. The
busi ness was operated fromthe residence.
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Thomas’ s | eather jacket fromhis body and took his di anond watch,
di anond bracel et, dianond ring, wreless phone, and pager.

Appel | ants then di scussed whet her Thomas was |yi ng about not
having any drugs or nore valuables and contenplated going to
Thomas’ s residence. Thonmas called a friend — Darnell Collins — at
appel | ants’ request in order to obtain drugs, val uabl es, or noney.
Thomas and Collins agreed to neet at the McDonal d’s Restaurant on
Greennount Avenue. Follow ng Thomas’s conversation with Collins,
Bryant asked Thomas, “Wat’'s over Lo’'s House?”® Although Thomas
responded that he did not know, appellants retrieved Thomas’ s keys
fromhis coat and placed Thomas in the back seat of his own car at
gunpoi nt .

They all proceeded to Matthews’s hone at 3535 El nl ey Avenue in
Thomas’ s car; Bryant drove. Appellants wal ked Thomas to the front
door, still at gunpoint, placed himat the front of the group, and
rang the doorbell. Jenkins — Thomas’s niece — canme to the door
Bryant, who had been crouching down behind Thomas, stood up and
placed a gun to Thomas’s head. Bryant then opened the door and
told Jenkins “to back up.” Al'l of the appellants and Thomas
entered the hone. MNeil and Spearman were al so on the prem ses.
Appel | ants demanded that McNeil lay on the floor and, when he did

not imediately conply, they began kicking him  Appellants |ed

*Appel l ants purportedly had bought drugs from Matthews in the past
and suspected that she mnmight have drugs and noney in her hone.
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Thomas and MNeil downstairs and, consequently, found Spearnan
lying on a bed in the basenent. Spearman |left the bed at their
request. Bryant sl apped her and told her to go upstairs to the
first floor. Thomas, Jenkins, Spearman, and McNeil were instructed
to lie down.

Bryant inquired as to what, if any, drugs, noney, or val uabl es
Mat t hews had in the house. No one knew ostensi bly because Matt hews
routinely | ocked her bedroom door, to which only Matthews and one
ot her individual had keys. Bryant further inquired as to which
room bel onged to Matthews. He subsequently |ed Jenkins upstairs.
Wl son | ed Thomas upstairs, but stopped himon the steps. Thomas
wat ched as Bryant and McCoy kicked Matthews’s bedroom door in and
began “l ooking around in there [and] throw ng stuff.”

Appel l ants were unable to find anything of value and began
i nquiring as to the whereabouts of the two individual s who occupi ed
the room Thomas was instructed to call Matthews and, when he
conplied by calling her wreless phone, Matthews reportedly told
Thonmas that she was on her way back to the house. Wen Matthews
arrived at 3535 Elnley Avenue, Thonas opened the door and Bryant
pl aced a gun to Thomas’s head. Bryant pulled Matthews into the
house by her shirt. Thomas further testified that, as Collein
wal ked up the stairs approachi ng the door, she was | ooki ng away and
di d not see what was happening in the door way. W/ son instructed

Collein to cone inside the house. Alston also did not foresee the
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danger ahead and, as she was carrying bags into the house, MCoy
went outside and instructed her to “get up here.” Collein s car,
in which the victins had been traveling, was doubl e parked outside
the house with the car door still open.

According to Thonas, appellants had everyone inside at this
point lying on the floor. Bryant asked Matthews, “Were the shit
at [sic]?"'® In response, Matthews repeatedly asked, “Wat’s going
on?” \Wien Matthews did not tell appellants where to find drugs,
noney, or valuables, they threatened to shoot her daughter -
Jenki ns. Thomas asked them to take whatever they wanted in
exchange for the safety of his famly and then instructed Mtthews
to give appellants whatever she had. Appel | ants subsequently
escorted Matthews wupstairs; when they returned, Bryant was
“pushing” noney into his pockets.

Appel | ants then ordered the victinms downstairs. Bryant went
outside to nove the car to the back of the house. Matthews nade an
attenpt to talk with appellants and offered to take themto the
bank. They declined and Bryant responded, “I didn't forget that
shit you did to ne.” The exchange continued briefly and ended when
appel | ants began | aughing. Thonmas further testified that WIson
then escorted hi mupstairs upon Bryant’s instruction. WIson and

Bryant then took Thomas outside and they entered Thomas' s car,

®fln the trial transcript, Thomas explained that appellants were
referring to drugs, nmoney, or anything el se of val ue.
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whi ch was parked at the rear of the house near the wal kway. Bryant
and W son exchanged firearnms and Bryant went back into the house.
Approxi mately thirty seconds | ater, Thomas testified, he heard four
gunshots com ng from the house. Shortly thereafter, Thomas saw
appel lants run from the house and enter the car. Bryant asked,
“Who capped Lo?"’ MCoy answered, “I did. | did.”

They proceeded to a nearby McDonal d’ s Rest aurant on G eennount

Avenue. Two of the passengers exited the car awaiting Collins’s

arrival. Appellants asked Thomas, “Were’'s he at [sic]?” Thonas
responded, “He’'s coming.” They drove to a tel ephone booth in order
for Thomas to call Collins again. Bot h tel ephones were out of

service, however, and Collins arrived before Thomas had an
opportunity to telephone him Collins backed his car into a
par ki ng space. Bryant drove close to Collins’ s car, blocking the
car’s nmovenent and preventing Collins froml eaving.

Thomas testified that Collins observed Bryant’s driving and,
when Wl son exited the car, Collins quickly alighted fromhis car
and ran. W I son and Bryant exchanged guns again and W son began
chasing Collins. Bryant ordered Thonas to search Collins’s car;
Thomas conpli ed. As Thomas searched underneath the seats of

Collins’s car, Bryant asked, “Where is it? Wuere is it?” Thonas

"Thomas expl ai ned that he understood this conversation to nmean who
shot his sister.
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heard gun fire at this tine and assunmed that Collins had been shot
and killed by WI son.

Thomas indicated to Bryant that what he was | ooking for could
possi bly be | ocated i nside the trunk of the vehicle. Thomas pulled
the latch to the trunk frominside the car and began | ooki ng i nsi de
the trunk while Bryant continued to hold a gun to Thomas’s head.
Thomas suggested that the drugs m ght be | ocated on the side where
Bryant was standing. When Bryant |ooked down, Thomas threw
clothing fromthe trunk over Bryant’s head, and began to run with
Bryant chasing him Thomas heard Bryant’s gun fall to the ground.
He al so heard Bryant utter expletives. Bryant, while calling for
Wl son’s assistance, caught up wth Thomas and they began
“tussling.” Thomas eventually escaped into a nearby bar and the
owner tel ephoned the police.

Addi tional pertinent facts will be provided as warranted.
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LEGAL ANALYSIS

I

W son, Bryant, and McCoy contend that their Sixth Anendnent?
right to a public trial has been abri dged because a deputy sheriff
assigned to the courtroomdeni ed access to spectators attenpting to
enter the courtroomas the jury was rendering its verdicts. As a
consequence, appellants aver, they are entitled to reversal or at
amnmma limted remand. In response, the State first argues
that this issue has not been properly preserved as it pertains to
McCoy.° The State additionally argues that appellants’ contention
is without merit because the trial court never cl osed the courtroom
and, assum ng, arguendo, there was a closure, it was “‘narrowy
tailored’” and served ‘an overriding governnental interest.’”

At trial, counsel nmade a notion for a mstrial and for a new
trial, which was denied on the basis that that the courtroom had

not been closed. On Septenber 24, 2001, the day that appellants

8 In all crimnal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an
inpartial jury of the State and district wherein
the crime shall have been comm tted; which district
shal | have been previously ascertained by | aw, and
to be informed of the nature and cause of the
accusation; to be confronted with the w tnesses
against himJ[or her]; to have conpul sory process
for obtaining witnesses in his [or her] favor, and
to have the assistance of counsel for his [or her]
def ense.

U.S. Const. anend. WVI.

°McCoy has not asked us to address the issue.
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wer e sentenced, the foll owi ng exchange took place between Wl son’s
counsel, who argued the notion, and the court:

[ WLSON S

COUNSEL]: And then the last and final
ground on which | base ny
notion for a mstrial — for a
new trial, Your Honor, is the
fact t hat t he Sheriff’s
Departnent again took it upon
t hensel ves to cl ose t he
courtroom It S
understanding - and | have
submtted an affidavit from
anot her attorney in ny office,
Angel a Shelton — that when we
received word that a jury had
reached a verdict, everyone
came back to the courtroom |
admt and | concede that the
courtroom was crowded. | do
not know whet her it was
standing room only, but | do
concede that every seat in the
courtroomwas full

However, when Ms. Shelton tried
to enter with a group of other
peopl e, the sheriff denied them
entrance to this courtroom
prior to the verdict being
taken and other people were
al so turned away whil e she was
turned away.

Taki ng —

THE COURT: | guess ny problem wth that
is, one, obviously | did not
gi ve an order for the courtroom
to be cl osed.

[ WLSON S
COUNSEL]: That's correct.

THE COURT: And ny recollection is that
people were com ng and going



[WLSON S
COUNSEL] :

THE COURT:

[ WLSON S
COUNSEL]
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t hroughout the proceeding, so

I"mnot — | cannot find as a
fact that the courtroomwas, in
fact, closed. | don't know

what specific interaction M.
Shel ton had wi t h any i ndi vi dual
deputy -

What | was saying is that when
we were comng to take the
verdi ct there was anot her huge
jury pool in here to select
anot her jury, so there was nmass
confusion with this huge crowd
| eaving as this huge crowd was
comng in. But, neverthel ess,
when the verdict was taken in
court there were people who
sought access to this
courtroom Ms. Shelton has
submitted an affidavit, and if
the [c]ourt needs further
evi dence we’'re trying to track

her down. | don’'t see her in
the courtroomyet. She did try
to gain access. If even one

person of the public is denied
access to a courtroom that has
essentially shut of f t he
courtroom Once the courtroom

| don’'t think any appellate
court has adopted the one
person who has limted access
to the courtroomis a courtroom
of aclosedtrial, [appellant’s
counsel ].

Well, it’s not just one person,
Your Honor. W don’t know the
nanes of other people, but in
Ms. Shelton’s presence other
potential spectators who al so
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sought access to the courtroom
were denied their ability to
enter.

THE COURT: Uh- huh.

[ WLSON S

COUNSEL]: Now, under the case law as |
read it this court would have
had the right to close the
courtroombecause there weren’t
any nore seats; however, it’s
not the sheriff’s job to do
that, it is the [c]ourt’s job
to do that, and the [c]ourt
under the case | aw, has to make
findings as to why the public
is being denied access to the
courtroom because it is
overcrowded and then issue an
appropriate order. Because the
sheriff took it upon hinself to
act without consultingwth the
[c]ourt, he essentially closed
t he courtroomto the public and
he denied ny client the right
to a public trial guaranteed
under the Sixth Amendnment and
under t he Decl arati on of
Ri ght s, the Mar yl and
Constitution.

THE COURT: Vel l, noting that the courtroom
was crowded wi t h peopl e, noting
that there was press access,
noting and recordi ng deference
to ny recollection that people
came and went throughout the

proceedings, | find as a fact
that the courtroom was not
cl osed.

The State, on Septenber 24, 2002, asked the court for
clarification regarding the matter. The follow ng coll oquy took

pl ace:
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[ THE STATE]: Your Honor, | would al so say,
in support of the [clourt’s
finding, that obviously the
verdict, assuming it is, in
fact, a part of the trial that
we need to be concerned wth,
that the public was here, both
internms of the general public,
the press, and any famly
menbers.

THE COURT: The courtroomwas crowded. |’'m
not sure you could have gotten
any nore of the public in.
But, as | said, if they — ny
recollectionis that during the
verdi ct there were people
com ng and people comng in to
take standing positions at
various tinmes, so | did not
order the courtroom closed,
first of all, although I think

t here woul d have been
sufficient basis for ordering
cl osed, perhaps given the

capacity which had certainly
been exceeded i n the courtroom

but [ did not order t he
courtroom closed, and | think
as a factual matter t he

courtroom was not cl osed.

In support of their contentions, appellants cite waller v.
Georgia, 467 U.S. 39 (1984); watters v. State, 328 M. 38 (1992);
Holt v. State, 129 M. App. 194 (1999); walker v. State, 125 M.
App. 48 (1999); and wWalker v. State, 121 Md. App. 364 (1998), which
are all distinguishable fromthe instant case. W explain.

In waller, the Georgia State Police placed wire taps on
specific tel ephone lines for approximtely six nmonths during the

year 1981. The information received as a result led to the



- 19 -
indictment and prosecution of <charges related to a lottery
operation which serviced bets placed on the trading vol une of the
New York Stock Exchange. One of the parties accused noved to
suppress the information obtained fromthe wiretaps and all of the
evi dence acquired by searches conducted by the officers.

The State noved to close the suppression hearing to all
menbers of the public. The State argued that introducing the
evidence in the presence of the public had the propensity of
i nfringing upon the expectation of privacy of those other than the
defendants involved in that specific case.? The trial court
granted the State’s notion and the courtroom was closed to the
public with the exception of the defendants and their respective
counsel, witnesses, and court personnel. The tapes were played for
two and one-half hours during a hearing that |asted seven days.

The Georgia Suprene Court held that the trial court properly
bal anced the privacy rights of others against the accused right to
a public hearing and affirmed the convictions. |In reversing the
hol ding of the state court, the United States Suprene Court held
that the Sixth Anendnent applies to suppression hearings. The
Court expl ai ned that,

[u] nder Press Enterprise [Co. v. Superior
Court of California, Riverside County, 464
U S 501 (1984)], the party seeking to close

the hearing nust advance an overriding
interest that is likely to be prejudiced, the

There were separate trials of over thirteen defendants.
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cl osure nust be no broader than necessary to

protect that interest, the trial court nmnust

consi der reasonable alternatives to closing

the proceeding, and it nust make findings

adequate to support the closure.
waller, 467 U.S. at 48.

waller and the principles pronulgated therein do not apply to

the instant case because the trial court never closed the
courtroom The State, in waller, made a notion and supporting
argunents as to why the courtroom should be closed. The trial
court agreed with the State’s argunents. |In the case sub judice,
there were no notions or arguments in support thereof. The trial

j udge concl uded that the courtroomwas not cl osed.

In watters, appellant was convicted of first degree nurder and

related offenses. He was subsequently sentenced to life
i mprisonment wthout the possibility of parole. The facts
surrounding the trial, like the instant case, were highly
publi ci zed.

The first nmorning of the trial consisted only of voir dire and
jury selection, during which time a deputy sheriff denied the
public access to the courtroomunbeknownst to the trial judge. The
deputy sheriff only allowed courtroom personnel, w tnesses, and
prospective jurors to enter, although there were enpty seats in the
courtroom Acting on his own initiative, without the instruction

of the trial judge, he refused entrance to appellant’s relatives.
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The record did not disclose dispositively whether nenbers of the
press were al so deni ed access.

Counsel noved for a mstrial and the trial judge denied the
notion because, the judge explained, “it was done as a natter of
court security because of the crowded conditions of the courtroom
and it is not denying himhis right to a public trial.” Wwatters
328 Ml. at 43. Citing waller v. Georgia, 467 U.S. 39 (1984), and
Press-Enterprise Co. v. Superior Court of California, 464 U.S. 501
(1984), the Court of Appeals held that “[t]he circunstances at this
trial did not present a conpelling need for excluding nenbers of
the defendant’s famly as well as the press and the public. The
record, although | acking in desirable particul ars, establishes that
there were seats available during the voir dire and jury
selection.” 1d. at 45. The Court further noted that “the nore
concrete benefits to the defendant of a public trial “in
addition to ensuring that judge and prosecutor carry out their
duties responsibly, a public trial encourages w tnesses to cone
forward and di scourage perjury.’” I1d. at 47 (quoting waller, 467
U S at 46).

The facts in watters are sonewhat simlar to the case sub
judice because both cases were highly publicized and the Sheriff’s
Department was acting with neither the instruction nor consent of

the trial judge. Notw thstanding, watters is also dissimlar to

the case sub judice. The deputy sheriff excluded the public as a
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whol e including the defendant’s famly and the press, despite the
fact that there were enpty seats. In the instant case, the record
clearly reflects a crowded, noisy, frenetic courtroom The public,

as a whol e, was present. Appellant’s counsel conceded this fact at

trial. “lI admt and | concede that the courtroomwas crowded. |
do not know whether it was standing room only, but | do concede
that every seat in the courtroom was full.” Watters 1S not on

point with the instant case.

In Holt v. State, 129 Ml. App. 194 (1999), the State noved to
have the courtroomclosed to avoid any intinmdation of the State’s
wi tness. The trial judge granted the notion wi thout any supporting
evi dence. On appeal we explained, citing walker v. State, 121 M.
App. 364, cert. denied, 351 MI. 5 (1998), that, “Absent such
supporting evidence . . . it is unclear whether the trial judge’s
order was narrowy tailored to the exigencies of the case.” Holt,
129 Md. App. at 206. We expounded, stating “that a trial judge nay
not encroach upon a defendant’s right of confrontation by clearing
the courtroomof a defendant’s famly nenbers ‘w thout conducting
an exam nation to ascertain the accuracy or validity of the State’s
proffer.’”” 1Id. (quoting walker v. State, 121 Ml. App. 364 (1998)).
We concl uded:

The case . . . suffer[ed] from the sane
om ssion as the other cases cited. The trial
court acted upon the suggestion by the State
that one w tness had been threatened by the

def endants and could not be | ocated for trial.
As the proponent of the cl osure notion,
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however, it was incunbent on the State to
produce evidentiary support that [would have]
provide[d] the basis for +the court to
construct a narrowmy tailored order to warrant
cl osure.

Id. at 207.

The appellant, in walker v. State, 121 M. App. 364 (1998),
was convicted of child abuse and second degree sexual offenses.
During trial, the judge ordered appellant’s fanm |y nmenbers to | eave
the courtroom while the victins, who were the daughters of his
former girlfriend, testified. On appeal, appellant sought review
of his convictions averring that he had been deprived of his Sixth
Amendment right to a public trial. W held:

It is incunbent upon the trial judge to nake
nore than a general finding that all children
suffer trauma when testifying or, as in this
case, not to encroach upon the defendant’s
right of confrontation by <clearing the
courtroom of all of the defendant’s famly
menbers w thout conducting an exam nation to
ascertain the accuracy or validity of the
State’s proffer. W hold that, in the absence
of such evidence, we cannot determne from
this record whether the trial judge s order
was narrowmy tailored to the exigencies of the
case at hand and, as a consequence thereof,
the court abused its discretion.
Wwalker, 121 M. App. at 373-74.

Finally, in walker v. State, 125 M. App. 48 (1999),
appellant’s famly nenbers becane upset and began to scream after
a State’s wtness attacked appellant during trial. As a
consequence thereof, the trial judge barred the fam |y nenbers from

t he remai nder of the court proceedings. On appeal, the appellant
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contended that he had been denied a public trial as guaranteed by
the Sixth Amendnent. W held that “the courtroom fracas, when
considered in light of all the circunstances and the fundanent al
i nportance of the right to a public trial, did not justify the
broad cl osure order inposed by the court.” 1d. at 67. W further
held that the trial judge abused her discretion by excluding the
defendant’s famly from the entire trial. Consequently, we

reversed the judgnment of the trial court. The standard one rmust

consi der when closing a courtroomis clear. “The public may only
be excluded . . . ‘pursuant to a narrowy tail ored order necessary
to protect an overriding State interest.’” walker, 121 Ml. App. at

373 (quoting watters, 328 Ml. at 45).

As are the other cases cited by appellant pertaining to a
defendant’s right to a public trial, Holt, walker, and walker,
supra, are easily distinguished fromthe instant case. A closure
order narrowy tailored to the exigencies of the case is only
required when the public has been excluded. Recal Ii ng that
spectators were “coming and taking standing positions at various
times” during the taking of the verdict and the fact that the
seating capacity of the courtroom had been exceeded, the trial
judge stated that, “as a factual matter,” he did not order the
courtroomcl osed. Although the rendering of the verdict is clearly
a part of the proceedings and should be open to the public as

shoul d be every other phase of the proceedings, contrary to the
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doubt s expressed by t he prosecutor, notably, appellants’ conplaints
are directed at only a very limted period of time — the rendering
of the verdict. The circunstances of the case at bar present
neither the vagaries of the Star Chanber or secret tribunal
at nrosphere. Nor were the judge, prosecutor, and wi tnesses shi el ded
fromthe illumnating glare of public scrutiny as they perfornmed
their respective duties. The guarantees of an open and public

trial were not violated in the proceedi ngs bel ow

II

Each appel | ant contends that he was denied his constitutional
Si xth Amendnent ! right to a speedy trial and, therefore, the trial
judge erred in denying his notion to dismss. In response, the
State argues that each appellant was “afforded a tinely trial.”

The following is the chronol ogy of the proceedings: '?

Dec. 5, 1999 - O fenses comm tted.

Dec. 7, 1999 - W son arrested.

Dec. 8, 1999 - McCoy arr est ed.

Dec. 16, 1999 - Bryant arrested.

Feb. 2, 2000 - Def ense Attorney Bridget Shepard

enters her appearance for W]Ison,

See n. 8, supra.

2The State indicates that all parties agree with the chronology it
pr esent ed. However, we have incorporated the information we have
received from all appellants. Further, redactions were nmade when
i nformati on could not be confirnmed by the record docket entries.
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and files notions for, inter alia,
speedy trial, docunent production
and request for discovery.

Mar. 7, 2000 - Def ense Attorney Arcangel o Tum nel |
enters his appearance for Bryant.

Mar. 17, 2000 Appel l ants arraigned. Date of trial

set for July 6, 2000.

Counsel for WIlson files notion to
conpel discovery.

Def ense Attorney WIIliam Purpura
enters his appearance for MCoy.

Apr. 7, 2000 - Counsel for Bryant files notions for
speedy trial, producti on of
docunent s, and request for
di scovery.

Apr. 18, 2000

State files Supplenental Disclosure
|_l3

May 5, 2000 - State files Supplenental D sclosure
.

May 11, 2000 - State files Supplenental Disclosure
[,

May 12, 2000 - State files notice of intent to use

DNA as evi dence.

June 7, 2000 - Counsel for Wlson files notion for
di scovery relating to DNA evi dence.

June 12, 2000 - Initial July 6, 2000 trial date
post poned. Over appel | ant s’
objection that the State had waited
six nmonths to submt evidence for
DNA testing, Admnistrative Judge

3The State indicates that, in md-April, it was initialy advised
that blood stained nobney was recovered from WIlson's person and it
requested an analysis of the noney from the Baltinore City Police
Departnment (BCPD) Trace Analysis Unit. The noney was retrieved from
evidence control and transferred to the Trace Analysis Unit and, on May
2, 2000, various itens were sent to BRT Laboratories for DNA testing.



June 14, 2000

June 20, 2000

June 23, 2000

June 30, 2000

July 3, 2000

July 6, 2000

July 31, 2000

Aug. 11, 2000
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David Mtchell found good cause for
post ponenent on the basis of
unavailability of DNA results, and
counsel for two of the co-appellants
were scheduled to try <cases in
federal court.

State files Supplenmental D sclosure
V.

State files Supplenental D sclosure
| V.

Counsel for Wlson files notions in
demand of a speedy trial and
appropriate relief.

Di scovery hearing conducted by Judge
John N. Prevas. The State infornmed
the court that the crinme | aboratory
had not conpleted its work, so DNA
di scovery was not possible. The
court set schedule for disclosure
of, inter alia, DNA and fingerprint
evi dence.

State files Supplenental Disclosure
VIT.

Judge Prevas’s Order fromthe June
30, 2000 hearing filed.

State files Supplenental Disclosure
VIITI.

State files Supplenental Disclosure
I X.

Heari ng bef ore Judge Roger W Brown.
Wl son’s counsel noved to suppress
evidence due to State’'s delay in
initial subm ssion of DNA materi al s,
and failure to conply wth Judge
Prevas’s schedul i ng order. W son
nmoved for a postponenent due to
inability to prepare for tria
W t hout discovery. Judge Brown
deni ed t he post ponenent request and
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Aug.

Sept .

Sept .

Cet .

Dec.

Jan.

Jan.

Jan.

15, 2000
17, 2000
18, 2000
30, 2000
5, 2000
19, 2000 -
5, 2000
21, 2000
10, 2001
17, 2001
23, 2001
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directed parties to litigate before
the trial judge the adm ssibility of
t he bel at edl y-di scl osed evi dence.

Counsel for WIlson files second
demand for speedy trial and notion
for appropriate relief.

Suppl enent al DNA di scovery provided,
but [a] ppel |l ant asserts before Judge
Carol Smth that “rawdata,” “first-
generation mat eri als,” and
t echni ci ans’ bench not es wer e
required to be provided, but had not
been.

State files Supplenental D sclosure
X.

Di scovery hearing regarding the
results of the DNA testing.

Case post poned in advance of
schedul ed Septenber 19, 2000 trial
date until January 23, 2001 due to
Bryant’s counsel being in a federal
trial and WIson’ s request. Mc Coy
objects to the postponenent. Good
cause found by Adm ni strative Judge,
David B. Mtchell.

Next schedul ed trial date. Postponed

at appel | ants’ request because
di scovery had still not been fully
provi ded.

Suppl ement al disclosure by the
State.

State’ s suppl emental disclosure Xl

State’s supplemental disclosure
X1,

State’s suppl enental disclosure Xl V.

Wl son noves to dismss for speedy
trial violation. Judge Ross denies
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the notion on the basis that the 13-
1/2 month delay to that point was
not of constitutional dinension.
Judge Ross sends case to Judge
Mtchell (adm nistrative judge) with
a recommendat i on t hat it be
post poned because the State had
del ayed disclosure of McNei |’ s
statenents to Harri son and Fi guer oa,
which were at | east ar guabl y
excul pat ory.

Not guilty pleas entered

Jan. 24, 2001 - Judge Mtchell, noting that the
St ate had pl ayed di scovery ‘close to
the wvest,’ that ‘this is the

consequence,’ and that the parties
were com ng dangerously close to a
speedy trial violation, reluctantly
granted postponenent. The court
expressly declined to nake a finding
of good cause.

“Directing his cormments to the State, the trial judge noted:

This is not yesterday' s sinple honicide. These fol ks are
def endi ng t hese i ndi vi dual s who have a right to a defense, and
you can’'t expect this is going to roll over from one day to
t he next.

You play it close to the vest, this is the consequence.

And you’ ve put — and the other thing that is going to happen
is, because of the trial schedules of the | awers, this case
is going to becone dangerously close to a constitutional
speedy trial issue.

One counsel’s not avail able for six nonths after March.
do you realize you' re asking nme to put this case i n Septenber,
2001? That’'s incredible.

You asked about sanctions. You nay get the sanction you did
not want or want ed. It may be, unfortunately, the ultimte
sanction of a dismissal of this case for lack of a speedy
trial.
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Jan. 24, 2001 - Motion to sequester witness is
granted; notion to dismss for |ack
of a speedy trial is denied; notion
to di sm ss for prosecutoria
m sconduct is denied; notion to
sever is denied; notion for DNA
di scovery i s granted.

Feb. 26, 2001 - Wlson files nmotions to conpel
di scovery.

Mar. 5, 2001 - State responds to notion to conpel
di scovery.

Mar. 6, 2001 - State responds to second notion to

conpel discovery.

June 4, 2001 - State provides suppl ement a
di scl osure.

June 11, 2001 Motion to dismss on Sixth Arendnent

and Rule 4-271 grounds renewed

bef ore Judge Quarl es, and deni ed.

June 11, 2001 Trial begins wth the presiding

judge hearing pre-trial notions.

To be sure, the tinme that transpired between the dates on
whi ch appellants were arrested and the date on which trial began,
satisfies the threshold requiring review of the delay. The |length
of the delay is but one factor in our determnation of whether
appel lants’ constitutional rights to a speedy trial have been
abridged. Barker v. Wingo, 407 U.S. 514, 523 (1972) (explaining
that the Supreme Court “find[s] no constitutional basis for hol ding
that the speedy trial right can be quantified into a specified
nunber of days or nonths”). | nstead, we nust be guided by the

bal ancing test set forth in Barker and its progeny.
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The State, as well as each appellant, agree, as they nust,
that our analysis is pursuant to Barker and the principles
pronmul gated therein. 1n determ ning whet her appel | ants were deni ed
a speedy trial, we first look to the four Barker factors.

A bal anci ng test necessarily conpels courts to
approach speedy trial cases on an ad hoc
basis. W can do little nore than identify
some of the factors which courts shoul d assess
in determ ning whet her a particul ar defendant
has been deprived of his right. Though sone
m ght express then in different ways, we
identify four such factors: Length of delay,
the reason for the delay, the defendant’s
assertion of his right, and prejudice to the
def endant .
Id. at 530. See also Glover v. State, 368 M. 211 (2002). e

di scuss each factor in turn.

LENGTH OF DELAY

In the case sub judice, the delay was nore than eighteen
nmont hs, which is deened “presunptively prejudicial” and certainly
a sufficient anount of tinme to “trigger” an analysis of the issue
using the Barker factors. Glover, 368 MI. at 223-24 (citing Divver
v. State, 356 Md. 379, 389-90 (1999); Brady v. State, 291 Ml. 261,
(1981); Jones v. State, 279 MI. 1, (1976); Epps v. State, 276 M.
96, 111 (1975); Battle v. State, 287 M. 675, 686 (1980)).
Cenerally, a delay exceeding one year and fourteen days is
presunptively prejudicial. However, citing Glover v. State, 368

Md. 211, 223 (2002); Ratchford v. State, 141 M. App. 354, 360



- 32 -

(2001); State v. Tortolito, 950 P.2d 811, 814-15 (N.M C. App.
1997); Hull v. State, 687 So. 2d 708, 730 (M ss. 1996); State v.
Davis, 903 S.W2d 930, 936 (Mb. Ct. App. 1995); Commonwealth v.
Lanigan, 641 N. E. 2d 1342, 1345 (Mass. 1994); and Smith v. Deppish,
807 P.2d 144, 150 (Kan. 1991), the State argues that eighteen
nmonths i s not an unreasonabl e anount of tine given the conplexity
of the case.

I n di scussing the first prong of the Barker factors, the Court
of Appeals, in Glover, reasoned that “the delay that can be
tolerated is dependent, at |east to some degree, on the crine for
whi ch the defendant has been indicted.” Glover, 368 M. at 224
(citing Barker, 407 U. S. at 531). The Court of Appeals contrasted
Divver v. State, 356 Md. 379 (1999), in which appellant was bei ng
tried for driving under the influence and a del ay of twelve nonths
and si xteen days was hel d unreasonabl e.

Not wi t hst andi ng, the fact that trial did not cormence for over
ei ghteen nonths is not dispositive. The Court of Appeals held, in
Erbe v. State, 276 MI. 541, 547 (1976), that “delay is the |east
conclusive of the four factors identified in Barker.” Erbe, 276
Ml. at 547 (quoting United States v. Brown, 354 F. Supp. 1000, 1002
(E.D. Pa. 1973)). Indeed, in Barker, the delay was in excess of
three years, yet not hel d unreasonabl e when bal anced with t he ot her

factors.
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In Ratchford v. State, 141 Md. App. 354 (2001), appellant was
convicted of two counts of first degree nurder, one count of second
degree nmurder, and other related offenses. W held that a del ay of
ei ghteen nonths was not particularly remarkable in light of the
ot her factors, nost notably, the reason for the delay. Wre we to
concl ude that there were extenuating circunstances enbodied in the
three remai ni ng prongs, infra, an ei ghteen-nonth del ay woul d not be

i nor di nat e.

REASON FOR DELAY

In Glover, appellant, who was arrested and indicted for
murder, was confined for over fourteen nonths and the trial date
was postponed three tines before trial actually comenced. The
del ay was due to the unavailability of a presiding judge and jurors
as well as circunstances surrounding DNA testing. The trial court
hel d that appellant’s right to a speedy trial had been infringed.
We reversed. The Court of Appeals granted certiorari and affirmed
our hol di ng.

The unavail ability of a judge was held to be a neutral factor.
The unavailability of DNA results was held “valid justification”
under the circunstances. The State, however, was partially
responsi ble for the delay because it failed to conply wth the
di scl osure guidelines of the DNA testing. Not wi t hst andi ng, the

Court of Appeal s explained that,
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[d] espite our adnmonition for the State’ s | ack
of diligence when the case was postponed for
the third tinme, the delays in petitioner’s
case, as a whole stem largely from neutra
reasons. In addition, the State appears to
have been as concerned with the delays as the
petitioner and there is not the slightest
inplication that the State failed to act in
good faith

Glover, 368 M. 228.

In Ratchford, the Court characterized the case as conplex
because nultiple co-defendants were charged with the deaths of
three nurder victins. Additionally, there were many w t nesses and
DNA test results to exam ne. Sone of the delays were attri butable
to the State and others to the defendant. W held that appell ant
“was not ready to go to trial on those serious charges.”
Ratchford, 141 Md. App. at 362 (noting that “It is not a case in
whi ch a defendant, ready and eager to resolve the charges agai nst
him was unconstitutionally denied his right to a speedy trial.”).

In the case sub judice, the crimes at issue include nmultiple
counts of conspiracy, robbery, nurder, and other rel ated of f enses.
There are multiple victins, nultiple defendants, and nunerous
W tnesses. To be sure, the prosecution was required to gather and
prepare for presentation reports of the autopsy exam nation,
ballistic, fingerprint, and DNA exani nations. The fact that the
case involved three co-defendants and five victins would surely

account, to sone degree, for an extended period of tine necessary

for preparation. W are not convinced, however, that the case was
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of such conplexity as to require eighteen nonths for it to be
brought to trial

Initially we note that, on May 12, 2000, three nonths after
Wlson filed his notion for speedy trial and one nonth after Bryant
filed his notion for speedy trial, the State filed its notice of
intent to use DNA evidence. The initial trial date, June 12, 2000,
was post poned over appellants’ objections that the State had waited
six nonths to submt evidence for DNA testing. Al t hough the
initial July 6, 2000 trial date was postponed because of the
unavailability of the DNA results — a reason chargeable to the
State for not ordering same — the admnistrative judge also
post poned t he case for good cause on the basis that counsel for two
of the co-appellants were scheduled to try cases in federal court.

After the State filed its fourth and fifth supplenenta
di scl osure on June 14 and 20, 2000, WIson renewed his notion for
a speedy trial on June 23, 2000 and, on June 30, 2000, the State
i nformed the court at the discovery hearing that the results of the
DNA tests were not ready. On July 6 and 31, 2000, the State filed
its supplenental disclosure VIII and I X. A notion to suppress DNA
evi dence for failure to conply with Judge Prevas’s schedul i ng order
was filed on August 11, 2000. WIson noved for a postponenent due
to inability to prepare for trial w thout discovery.

On August 17, 2000, counsel conpl ained that the suppl enental

DNA di scovery that had been provided did not include the “raw
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data,” “first-generation materials,” and the technicians’ bench
not es. The next day — August 18, 2000 — the State filed its
suppl enental di scl osure X. The sixty-day del ay between the initial
trial date of July 6, 2000 and Septenber 5, 2000 was the result of
the State’s failure to provi de DNA evi dence and to ot herwi se conply
with disclosure. W note, however, that WIson had filed his
notion for production of docunents and request for discovery on
February 2, 2000 and Bryant had filed his notion for production of
docunents and request for discovery on April 7, 2000, seven nonths
and five nonths, respectively, after the requests for discovery.
Had t he prosecution nade tinely requests to the | aboratory for the
evi dence needed to prepare for trial, the prosecution could have
obvi ated one obstacle to a speedy trial.

On Septenber 5, 2000, the scheduled trial date of Septenber
19, 2000 was postponed four nonths to January 23, 2001 at the

request of appellant Wlson and the fact that Bryant’s counsel was

engaged in a federal trial. McCoy, however, objected to the
post ponenent . The four-nonth delay as to Bryant and Wlson is
chargeable to the defense. In the interim between Septenber 19,

2000 and January 23, 2001, the State fil ed suppl enental disclosure
XI (Cctober 5, 2000), State’ s suppl enental disclosure Xl (Decenber
21, 2000), State’ s suppl enental disclosure Xill (January 10, 2001),

and State’s supplenental disclosure XIV (January 17, 2001).
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The notion to dismss for |ack of a speedy trial was deni ed on
January 23, 2001 on the basis that the thirteen and one-half nonth
delay to that point in tinme was not of constitutional dinmension.
On that same day, the case was referred to the admi ni strative judge
with a reconmendation that it be postponed because the State had
failed to disclose arguably excul patory statements of MNeil to
Harri son and Figueroa. On January 24, 2001, Judge David Mt chel
observed that the State had played di scovery “close to the vest”
and that the parties were com ng dangerously close to a speedy
trial violation. Notably, he expressly declined to nake a finding
of good cause. The postponenent “reluctantly” granted on January
24, 2001, was nmade to permt appellants to file notions to conpel
di scovery on February 26, 2001, which the State answered on March
6, 2001 and June 4, 2001. The four and one-half nonth delay from
January 24, 2001 until the trial began on June 11, 2001 is clearly
chargeabl e against the State for having, as the adm nistrative
judge characterized it, “played discovery too close to the vest.”
Thus, three nonths under Barker v. Wingo for a conpl ex case woul d
be consi dered necessary for normal preparation and may be vi ewed as
neutral; four nonths are chargeabl e against the defense because
counsel requested the postponenent for their convenience; siXx
nmonths are chargeable against the State for failure to secure
pronptly the DNA and ot her evidence necessary for trial; and three

and one-half nonths are heavily wei ghed against the State for its
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| ack of diligence in conplying with discovery requirenments rel ated
to ostensibly exculpatory evidence. On balance, we are
constrained to conclude that the State acted dilatoriously and
therefore nmuch of the reason for the delay nust be laid at the
doorstep of the prosecution.

Appel lant WIlson also argues that, had the circuit court
severed his case and consolidated it with the fourth co-defendant
Tariq Malik, he could have been afforded a speedy trial wthout
bei ng hanpered by the schedul es of counsel for his co-defendants
who requested postponenents because of conflicts in their tria
schedul es. Ideally, in retrospect, severance and consolidation
with the fourth co-defendant nay very well have served the purpose
of nore expeditiously bringing Wlson to trial; however, one could
not know the trial schedule for Mlik or whether the sane
i npedi nents created by having his trial joined® to the trials of
Bryant and McCoy woul d have persisted with one co-defendant.

Wth regard to the reasons for the delay, we are troubled
that the State requested DNA testing six nonths after appellants
filed notions for discovery. Nevertheless, we are not persuaded
that the State’'s actions constitute msconduct or bad faith.
Conflicts with the schedul es of the other two defense counsel is a
neutral reason for delay. The State’s nonconpliance with the

di scovery schedule is clearly the nbst egregi ous violation.

We will address appellants’ severance issues, infra.
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ASSERTION OF THE RIGHT

The record clearly indicates that WIson filed notions
persistently, asserting his right to a speedy trial. W | son
request ed a postponenent after the long wait for the DNA results on
the basis that the State’'s failure to conply wth discovery
hanmpered trial preparation. OQur review of the record discloses no
specific argunents fromBryant. MCoy, on the ot her hand, objected
to each post ponenent. Thus, WIson and McCoy strenuously asserted
their Sixth Amendnent rights to a speedy trial.

As to Bryant, the Suprene Court, in Barker, spoke directly to
the need to make known the sincere desire to have one s case
deci ded expeditiously:

More inportant than the absence of serious
prejudice, is the fact that Barker did not
want a speedy trial. Counsel was appointed
for Barker immediately after his indictnent
and represented hi mthroughout the period. No
gquestion is raised as to the conpetency of
such counsel. Despite the fact that counsel
had notice of the notions for continuances,
the record shows no action whatever taken
bet ween Cctober 21, 1958, and February 12,
1962, that could be construed as the assertion
of the speedy trial right. On the latter
date, in response to another notion for
conti nuance, Barker nmnoved to dismss the
indictnment. The record does not show on what
ground this nmotion was based, although it is
clear that no alternative notion was made for
an imediate trial. Instead the record
strongly suggests that while he hoped to take
advantage of the delay in which he had
acqui esced, and thereby obtain a dism ssal of
the charges, he definitely did not want to be
tried.
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Barker, 407 U.S. at 534-35 (footnotes omtted).

Bryant is foreclosed fromany chall enge of his conviction on
t he basis of the denial of the right to a speedy trial by virtue of

his failure to assert the right.

PREJUDICE

Appel  ants argue that they were prejudiced by the | ength and
nature of their pre-trial incarceration. They were placed on
“l ockdown” because of the nature of the crines for which they were
accused and, consequently, only permtted to | eave their cells for
one hour each day. McCoy was in solitary confinenment for the
majority of his incarceration. Appellants further argue that the
value of their witness testinmony was dimnished in value as a
result of the del ay. Di scussing the weighing of prejudice in a
Barker anal ysis, the Suprenme Court observed:

A fourth factor is prejudice to the defendant.
Prej udi ce, of course, should be assessed in
the light of the interests of defendants which
the speedy trial right was designed to
protect. This Court has identified three such
I nterests: (i) to prevent oppressive pre[-]
trial incarceration; (ii) to mnimze anxiety
and concern of the accused; and (iii) to limt
the possibility that the defense wll be
inmpaired. O these, the nost serious is the
| ast, because the inability of a defendant
adequately to prepare his [or her] case skews
the fairness of the entire system | f
W t nesses di e or di sappear during a delay, the
prejudice is obvious. There is also prejudice
if defense wtnesses are unable to recall
accurately events of the distant past. Loss
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of menory, however, is not always reflected in
t he record because what has been forgotten can
rarely be shown.

Id. at 532.

The Court continued, explaining how prejudice is nmeasured:

Two count er bal anci ng factors, however,
out wei gh these deficiencies. The first is
that prejudice was mnimal. O course, Barker
was prejudiced to sone extent by living for
over four years under a cloud of suspicion and
anxiety. . . . But there is no claimthat any
of Barker’s w tnesses died or otherw se becane
unavail able owing to the delay. The tria
transcript indicates only two very mnor
| apses of nenory — one on the part of a
prosecution witness — which were in no way
significant to the outcone.

Id. at 534.

O course, appellants endured anxiety and concern, as any
nor mal defendant woul d react to the uncertainty of pre-trial status
and the prospect of incarceration. Further, they, undoubtedly,
experienced oppressive pre-trial incarceration and were ineligible
for pre-trial release due to the heinous nature of the crines
charged and the threat they posed were they to be granted pre-tri al
rel ease. The nost inportant factor establishing prejudice,
however, is the inability to prepare one s defense. Beyond a
general conplaint that the value of their wtness testinony “was
di m ni shed,” neither WIson, Bryant, nor MCoy contend that
wi t nesses di ed or specifically had faded nenori es due to t he del ay.

Nor do they point to any other hindrance occasioned by their

inability to have their cases tried nore pronptly. |In view of the
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conplexity and gravity of the case, we accord great weight to the

| ack of any significant prejudice resulting fromthe del ay.

BALANCING OF THE FOUR FACTORS

Under Barker, because Bryant failed to demand that he be
accorded a speedy trial, he cannot conplain. Accordingly, Bryant’s
failure to demand his right to a speedy trial precludes himfrom
now seeki ng a dism ssal of the charges against himon that basis.
As we have noted, both WIson and McCoy vigorously asserted their
rights to be brought pronmptly to trial. Although the initial trial
date of July 6, 2000 had to be postponed because of the State’s
failure to submt evidence for DNA testing, counsel for Bryant and
McCoy wer e unavai |l abl e because of trial scheduled in federal court.
The next scheduled trial date, Septenber 19, 2000, was post poned at
Wl son’s request and because Bryant’s counsel was schedul ed for
trial in federal court; MCoy objected to that postponenent.
Al t hough W1 son repeatedly asserted his right to a speedy trial, he
requested or acqui esced in postponenent requests that resulted in
delays fromJuly 6, 2000 to February 26, 2001.

Not wi t hst andi ng W1 son’ s request for post ponenents during that
period, much of the delay was caused by the State’'s failure to
provi de the DNA evidence. The delay from February 26, 2001 unti
the trial comrenced on June 11, 2001 was exclusively the result of

the State’'s failure to provide discovery as requested. As to
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Wl son, twelve nonths of the delay are chargeable to the State,
with the |l ast four nonths heavily wei ghed against the State for its
failure to conply with discovery. As to MCoy, the delay between
July 12, 2000 and Septenber 19, 2000, in part, resulted fromhis
request for a postponenent because he was engaged in trial in
federal court. The delay from Septenber 19, 2000 to June 11, 2001
is chargeable against the State. In our view, the |ack of
diligence in providing counsel for WIson and MCoy discoverable
materi als, including the six nonth delay in submtting evidence for
DNA testing, would warrant a di sm ssal of the charges agai nst them
were they able to establish denonstrabl e prejudice.

As we have nentioned, WIson and McCoy are unabl e to establish
that the delay, clearly of constitutional dinmension, in any way
inmpaired their ability to present their defense. W are troubled
at the State’s handling of this case, as was Judge David Mtchell,
who noted that the State “had played the discovery close to the
vest” and “that the parties were com ng dangerously close to a
speedy trial violation.” Nevert hel ess, because the delay was
occasioned, in part, by the request of counsel for postponenents
and because of the conplexity and gravity of the case, we hol d t hat
the ei ghteen-nonth del ay did not deny appellants their rights to a

speedy trial.



- 44 -
III

The trial judge convicted appellants of conspiracy to conmt
murder, conspiracy to commt robbery, and conspiracy to commt
ki dnappi ng. Appel |l ants argue that only one conviction and sentence
for conspiracy as to each appellant can stand. In support of their
argunent, they quote footnote eleven from Campbell v. State, 325
Md. 488, 507-08 n.11 (1992), which states: “A conspiracy nay have
nore than one object. However many objects a conspiracy may have,
only one sentence may be inposed. Where a defendant is found
guilty of conspiracy to commt two crines, the crinme that carries
the nore severe penalty is the guideline offense for purposes of
sentencing.” (G tations omtted; enphasis added.)

The State agrees with appellants’ argunent, citing Jordan v.
State, 323 Md. 151, 161 (1991) (citing Tracy v. State, 319 Ml. 452,
459 (1990)). “I't is well settled in Maryland that only one
sentence can be inposed for a single common |aw conspiracy no
matter how many crimnal acts the conspirators have agreed to
commt.” Therefore, all of the sentences for conspiracy with the
exception of one nmust be vacated. In accord with the principles of
Henry v. State, 324 M. 204 (1991), the nobst severe sentence
i mposed for the crines of conspiracy should remain. |In the case
sub judice, the npbst severe penalty was for the conspiracy to
commt nurder, that is, life inprisonnent. The ot her sentences

i nposed on the conspiracy counts are vacat ed.
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IV

In the fourth question, appellants aver that the trial court
erred in excluding evidence that inplicated Ronald MNeil, the
brother of the State’s principal wtness, Al vin Eugene Thomas, in
the of fenses for which appellants were tried. Appellants further
argue that the trial court erred by excluding statenents made by
McNeil to a third party, indicating that he was going to “do”1®
named i ndi vi dual s who he believed were responsi bl e for the death of
his fam ly nenbers. These statenents, appellants argue, inplicate
persons ot her than appellants.

A hearing was conducted to decide the State’s notion in Iimine
to suppress the follow ng evidence: 1) MNeil robbed and, using a
hammer, nurdered his grandfather of Volusia County, Florida in
1983; 2) on Cctober 13, 1990, Collein — a victim and MNeil’'s
not her — called the police to report that McNeil “pulled a handgun
on her”; 3) MNeil attacked Jacqueline Russell on February 16,
1993; 4) a few weeks later, on March 29, 1993, McNeil attacked his
live-in girlfriend, Jacqueline Ross, with a knife, which resulted
in her hospitalization at shock trauma and McNeil’'s guilty pleato
assault with intent to nurder;! 5) on Septenber 17, 1998, he was

charged with choking Taneka McNeil — daughter of MNeil’'s sister,

*The term “do” neans that MNeil was going to nurder the
i ndi vi dual s.

"He was sentenced to twelve years’ inprisonment — six suspended —
and three years probation foll owi ng his rel ease.
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Mary McNeil Matthews, who is a victimin the instant case and the
State’'s primary witness in the choking case;'® 6) MNeil kidnapped
and assaulted Priscilla Harrison on February 3, 2000 in efforts to
lure Gerald Matthews, Jr., to their location for the purpose of
killing himin retaliation for Gerald Matthews’s killing McNeil’s
famly; 7) statements made by McNeil to a third party identifying
several persons other than appellants, nanely, “Witey, Earl, Paul,
Bl ack, etc.,” who perpetrated the crinmes for which appellants were
being tried; 8) details surrounding the fact that, when trial
commenced, McNeil was incarcerated for the January 25, 2000 nurder
of Chris Manning in retaliation for the death of his famly who
were victins of the crinmes in the instant case.

The circuit court heard argunents regardi ng this i ssue on June
11, 2001. On June 14, 2001, the court made the follow ng findings
and rulings:

[H aving reviewed the authorities | do not

believe that the alleged attacks on various
peopl e which were recounted by M. MNeil are

adm ssi bl e. | think they are insufficiently
simlar in conduct to whats [sic] at issue
here in the trial. | also think that they

[are] inherently unreliable given that it was
unlikely to M. MNeils [sic] know edge
bel i eve that the prosecution would result. So
accordingly I will not permt the introduction
of those — that conduct evidence about M.
MeNei |

®He pleaded guilty to assault and was sentenced to nine nonths.
Consequently, a violation of probation occurred as to the assault with
intent to nmurder conviction and he was sentenced to one additional year
of incarceration.
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Generally, Maryland Rule 5-404' applies only as it

to crimnal defendants.

In considering other crines evidence offered to

W t ness,

the Court of Appeals has hel d:

W hold that the test for admitting other
crimes evidence in crimnal pr oceedi ngs

19

(a) Character evidence generally. (1) In general.
Evi dence of a person's character or a trait of
character is not adnissible for the purpose of
proving action in confornmty therewith on a
particul ar occasion, except:

(A) Character of accused. Evidence of a pertinent
trait of character of an accused offered by the
accused, or by the prosecution to rebut the sane;

(B) Character of victim Evidence of a pertinent
trait of character of the victim of the crine
offered by an accused or by the prosecution to
rebut the sane, or evidence of a character trait of
peacefulness of the victim offered by the
prosecution in a homcide case to rebut evidence
that the victimwas the first aggressor;

(C) Character of wi tness. Evidence of the character
of a witness with regard to credibility, as
provided in [Ml. Rule Evid.] 5-607, 5-608, and 5-
609.

(2) Definitions. For purposes of subsections (a)
(1) (A and (B) of this Rule, "accused" neans a
defendant in a crimnal case and a child alleged to
be delinquent in an action in juvenile court, and
for purposes of subsection (a) (1) (B), "crinme"
i ncludes a delinquent act as defined by Code,
Courts Article, § 3-801.

(b) oOther crimes, wrongs, or acts. Evidence of
other crimes, wongs, or acts is not adm ssibleto
prove the character of a person in order to show
actioninconformty therewth. It may, however, be
adm ssible for other purposes, such as proof of
nmotive, opportunity, intent, preparation, common
schenme or plan, know edge, identity, or absence of
nm st ake or acci dent.

pertains

i npeach a
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enunci ated by Faulkner!? does not apply to
crinmes, wongs, or acts committed by anyone
other than the defendant. The other crines
evidence rule is a court-created standard
designed to ensure that a defendant is tried
for the crine for which he or she is on tria

and to prevent a conviction based on
reputation or propensity to conmt crines,
rather than the facts of the present case

Because this rule is prem sed upon protecting
an accused from undue prejudice, it does not
apply to exclude acts commtted by other
peopl e, such as an act commtted by a w tness
who | at er testifies in t he crimna

pr oceedi ngs.

Sessoms v. State, 357 Md. 274, 281 (2000).

The Court in Sessoms had opined that the standard of
adm ssibility when a crimnal defendant offers simlar acts
evidence as a shield need not be as restrictive as when a
prosecutor uses such evidence as a sword. Id. at 287. The Court
further observed that the “risks of prejudice are nornmally absent
when t he defendant offers simlar acts evidence of athird party to
prove sonme fact pertinent to the defense.” Id. at 288. In its

survey of how other states have handled the issue, the Court of

Appeal s sai d:
Sever al states have made simlar
interpretations of their other crinmes evidence
st at ut es. [Colorado v.] Flowers, 644 P.2d

[ 916, ] 919 [ (1982)] (“The t est for
adm ssibility of simlar offense evidence
introduced by the defendant . . . nust be
decided . . . on a case-by-case basis.”);
People v. Bueno, 626 P.2d 1167, 1170 (Colo.
. App. 1981) (“When offered by the

2state v. Faulkner, 314 Md. 630 (2000).



- 49 -

def endant, evidence of simlar transactions is
adm ssible as long as it is relevant to the
guilt or I nnocence  of the accused.”);
Commonwealth v. Jewett, 392 Mass. 558, 563,
467 N. E. 2d 155, 158 (1984) (“When a defendant
of fers excul patory evidence . . . prejudice
ceases to be a factor, and rel evance should
function as the admssibility standard.”);
[State v.] Garfole, 76 N. J. [445,] 452-53, 388
A .2d [587,] 591 [(1978)] ("“When the defendant
S of fering ot her crinmes evi dence
excul patorily, prejudice to the defendant is
no longer a factor, and sinple relevance to
guilt or innocence should suffice as the
standard of admissibly, since ordinarily .

an accused is entitled to advance in his [or
her] defense any evi dence which nay rationally
tend to refute his [or her] guilt or buttress
his [or her] innocence of the charge nade.”);
State v. Dreher, 302 N. J. Super. 408, 456-57,
695 A 2d 672, 695 (App. Div.) [(1997)]
(““OGther crines’ evidence about a State’'s
witness is often admtted when offered by
crim nal def endant s for excul patory
reasons.”), cert. denied, 152 N.J. 10, 702
A 2d 349 (1997); [State v.] williams, 214 N.J.
Super. [12], 20, 518 A 2d [234,] 238 [(1986)]
(“I't is well established that a defendant may
use simlar ‘ot her crinmes’ evi dence
defensively if in reason it tends, alone or
with other evidence, to negate his guilt of
the crime charged against him?”).

Id. at 290-91 (enphasis added).

In the case sub judice, our task is to detern ne whether the
court correctly ruled that the proferred bad acts of the wtness
McNeil were “insufficiently simlar” to the offense for which
appel lants were being tried to give credence to the theory that
sormeone else comritted the crine. One nust approach the analysis
on a case-by-case basis. People v. Bueno, 626 P.2d 1167, 1170

(Colo. Ct. App. 1981).
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At the outset, it should be noted that the evidence offered
does not in and of itself excul pate appellants. Gven the fact
that the offenses were committed by multiple defendants, the
question is not whether appellants or soneone else conmtted the
of fenses, but rather whether appellants and soneone el se conmtted
the offenses. 1In other words, the theory posited by appell ants of
anot her perpetrator may well be accepted by the trier of fact, yet
the evidence is nevertheless sufficient to sustain convictions
agai nst them More to the point, notwithstanding MNeil’s
docunented violent history, the case at hand involves essentially
a mass nurder consistent with having been carried out by nore than
one individual. There is no indication that McNeil, throughout his
viol ent past, carried out acts of violence either by hinself or in
concert with others in the manner that the instant offenses were
committed. We are not persuaded that the evidence of MNeil’s
sordid history is relevant to the proof of crimnal agency in this
case, particularly, as noted, because the evidence would not tend
to exonerate appellants, but rather to establish that MNeil was
al so involved. The trial court properly decided that the evidence

was not relevant and should not be adm tted.
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W son argues that the trial court erred in denying his notion
for severance. He further argues that he was prejudi ced because
i ncul patory statenents made by his co-appellants were introduced
into evidence at trial but that the statenents would have been
i nadm ssi bl e agai nst hi mindividually. The State responds, stating
that Wl son’s argunents are unavailing because the many references
made to the ot her appellants were redacted. The State additionally
argues that, if appellant suffered any prejudice, it was cured by
the trial judge's instructions to the jury.

Maryl and Rul e 4-2532' provides for joint or separate trials.
However, whether to join or sever trials is left to the sound

discretion of the trial judge. Frazier v. State, 318 Md. 597, 607

2 Rule 4-253. Joint or separate trials.

(a) Joint trial of defendants. On notion of a
party, the court may order a joint trial for two or
more defendants charged in separate charging
docunents if they are all eged to have partici pated
in the same act or transaction or in the sane
series of acts or transactions constituting an
of fense or offenses.

(b) Joint trial of offenses. |f a defendant has
been charged in two or nore chargi ng docunents,
either party may nove for a joint trial of the
charges. In ruling on the nmotion, the court may
inquireintothe ability of either party to proceed
at ajoint trial.

(¢) Prejudicial joinder. If it appears that any
party will be prejudiced by the joinder for trial
of counts, charging docunents, or defendants, the
court nmay, on its own initiative or on notion of
any party, order separate trials of counts,
charging docunents, or defendants, or grant any
other relief as justice requires.



(1990) (citing Grandison v. State,

V.

State,

In Ogonowski v. State, 87 MI. App. 173, 186-87, cert.
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298 Ml. 542 (1984)).

323 M. 474 (1991), this Court wote:

Under Rule 4-253(a), a trial court may
conduct a joint trial of two defendants, even
if they are charged in separate charging
docunents “if they are alleged to have
participated in the same act or transaction or
in the same series of acts or transactions
constituting an offense or offenses.” I f,
however, one or both defendants “w Il be
prej udi ced” by such joinder, the court nay
require separate trials. Rule 4-253(c). The
anal ysis applicable to joinder and severance
of defendants under the foregoing provisions
is essentially identical to the analysis
applicable to joinder and severance of
separate charges against a single defendant
under Rul e 4-253(b).

The decision to join or sever defendants
or charges is a mtter wthin the trial
court’s discretion. The exercise of that
di scretion requires balancing the “prejudice”
caused by t he j oi nder agai nst “t he
consi derations of econony and efficiency in
judicial admnistration.” “Prejudice” wthin
the neaning of Rule 4-253 is a “termof art,”
and refers only to prejudice resulting to the
def endant fromthe recepti on of evidence that
woul d have been inadm ssible against that
def endant had there been no joinder. Under
certain circunstances, joinder of defendants
or charges results in a presunption of
prej udi ce. See McKnight v. State, 280 M.
604, 611, 375 A 2d 551 (1977) (“other crines”
rul e excludes evidence relevant to proof of
crimnal disposition because such evidence is
generally nore prejudicial than probative;
prejudice will result from joinder whenever
this rule is violated). Were the crines
arise out of a single, indivisible series of
events, a comon schene or other such

305 md. 685, 705 (1986);

Graves

denied



53 -

circunstances, however, no presunption 1is
applied, and the defendant shoulders the
burden of denonstrating prejudice.
(Gtations omtted.)
In the case at bar, econonmy and efficiency in judicial

adm nistrati on was not a factor

been joined with the case of his brother,

because Wl son’s case could have

co-def endant Ml ik, who

was tried separately for charges in the instant case.

On June 11, 2001,

W1 son’s counsel

woul d be prejudiced by a joint trial

argued that her client

inthe follow ng coll oquy with

the court:
[ WLSON S

COUNSEL]: If we goto trial here, all of
the evidence regarding M.
McCoy's witten correspondence
whi ch was just the subject of
[ MCoy’ s counsel’s] argunent,
woul d be admissible in this
case. The [c]lourt would be
required to give curative
I nstructions. If he went to
trial —

THE COURT: You do not bel i eve that
curative instructions would be
hel pf ul ?

[WLSON S

COUNSEL] : Your honor, | just believe that
this [c]Jourt has to do a
bal anci ng. Before you can
bal ance, there has to be
sonething to bal ance. The

probl em we have here is a |ot

of witnesses who identify ny
client alsoidentify M. Bryant
and M. MCoy. If I go to
trial with M. Bryant and M.

McCoy, then the jury is going
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[ WLSON S
COUNSEL] :
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to be left thinking okay, al

t hese Wi t nesses identify
Bryant, MCoy, W]Ison; Bryant
and McCoy confessed. Well, if
t hey conf essed, t hen t he
wi t nesses m ght be right.

If they are right about those
two, then they nust be right
about M. WIlson. \Were if |
went totrial with his brother,
| would not have any of that
probl em because none of M.
McCoy’'s witten docunents with
M. Kromer woul d be adm ssi bl e,
and not hi ng about the blurts or
statenents that M. Bryant nade
while he was on the | am before
he was arrested would ever be
admtted against ny client.
The statenents and t he
spi |l |l over ef f ect are SO
prejudicial. Normally what the
[cl]ourt is required to do is
then balance it against the
need for judicial econony. But
in this case, there is nothing
to balance. W are left with
highly prejudicial -

Since there is going to be a
second trial anyway?

Because the State has got to do
a second trial anyway, | am
suggesting to the [c]ourt that
the fairest way to try this
case is to try the two, quote,
end guot e, “conf essi ng”
[ appel | ants] together and then
let the two, quote, end quote,
“unconf essi ng” [appell ants] go
to trial together. Then we
avoid the spillover effect. W
avoid the need for cautionary
i nstructions. My fear is a
little bit, as [ McCoy’ s
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counsel ] alluded to, we are not
t al ki ng about Hom ci de
detectives where we can tell
themyou are instructed to stay
away fromthis area.

THE COURT: Well, quite apart fromthe
judicial econony argunent, as |
reviewthe record, | think [the
State] is correct in that the
over whel m ng amount of
evi dence, given the nature of
t he transactions at i ssue here,
t hat evi dence woul d be
adm ssi bl e agai nst al |
[appellants]. And | do have a
faithin curative instructions.
Accordi ngly, M. Wl son’s
notion to sever is denied.

Succinctly put, WIlson s counsel argued that her client would
be prejudiced by the jury s consideration of evidence that MCoy
and Bryant had confessed and that the possibility of prejudice
coul d be avoi ded by sinply severing WIlson’s case fromthat of his
co- def endant s. In urging the court to engage in the McKnight
bal ancing test, WIson argued that judicial econony was not a
consi deration because one of the co-defendants was schedul ed to be
tried separately in any event and WIlson's case could sinply be
consolidated with the case already severed. WIson’s counsel had
argued that it only made sense that her client, a so-called “non-
confessing defendant,” should be joined with the other non-
conf essi ng defendant, whose trial had al ready been severed. The

trial court dismssed the argunent of WIson’s counsel that,
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because judicial econonmy was not involved, severance was the
pref erabl e course.

Had the trial judge acceded to the request of WIson' s
counsel, the interests of all parties clearly would have been
served. The trial of the severed co-defendant consolidated with
Wl son’s trial would not have i nvol ved any need to address concerns
of non-confessing defendants being prejudiced by the introduction
of evi dence agai nst co-defendants at a joint trial. Consequently,
we are constrained to conclude that the preferable ruling would
have been to grant WIlson’ s notion for severance.

Not wi t hst andi ng, because the offenses in the case sub judice
arise out of a single, indivisible series of events, no presunption
of prejudice applies and WIson, therefore, nust shoul der the
burden of denonstrating prejudice. W agree with WIson that
consi derations of econony and efficiency in judicial adm nistration
“fell on neither side of the scales, as the case was scheduled to
be tried twice regardless of the ruling on the notion to sever.”
As a result, our analysis nust focus exclusively on the prejudice
to Wlson. That prejudice, he avers, resulted fromthe adm ssion
of incul patory statenents nmade by Bryant and a letter witten by
McCoy in which he states, “I know | fucked-up [sic] on 5th of Dec.
and get [sic] in sone shit [sic].” Statenents were redacted of

references to the non-authoring co-defendants and the trial court
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instructed the jury on June 27, 2001 as to how the statenments coul d
be factored into its deliberations:

There are three [d]efendants in this
case. Although they are all charged with the
sanme of fenses, you nust consider the evidence
as it relates to each [d] efendant separately,
and you nust consider separately each of fense
charged agai nst each [ d]efendant.

There are three [d]efendants in this
case, as |I’'ve told you, and sone evi dence was
adm tted only agai nst one [d]ef endant and not
agai nst any other [d]efendant. The testinony
of Detective Bradl ey, the handwiting exhibits
of James Croner [sic] and Travon McCoy and any
stipul ation regardi ng the handwiting exhibits
were admitted into evidence only against
Travon MCoy and not against any other
[d]efendant. The testinony of Julian Austin
and Sheriff Earl was admitted into evidence
only agai nst Robert Bryant and not agai nst any
ot her [d] efendant. The testinony of Raichelle
Dorsey regardi ng any al | eged st atenent nmade by
M. Bryant to her was admtted into evidence
only against M. Bryant and not against any

ot her [d]efendant. You nust consider such
evidence only as it relates to the [d]ef endant
agai nst whom it was admtted. Each

[d]efendant is entitled to have the case
deci ded separately on the evidence that
applies to that [d]efendant.

Ei ther under the State’'s theory that the co-defendants were
involved in a conspiracy or, at the very |least, were engaged in a
concert of action as principals, the evidence would have been
adm ssi bl e against Wlson. CGCiting Sye v. State, 55 Ml. App. 356,
362 (1983), we said in Eiland v. State, 92 M. App. 56, 76 (1992),

rev’d on other grounds, 330 Md. 261 (1993), “The testinony, though
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damaging to be sure, is conpetent and, therefore, adm ssible.
Prejudice as a termof art neans danage fromi nadm ssi bl e evi dence,
not danage fromadm ssi bl e evidence.” W further observed that the
“mere fact that a joint trial my place a defendant in an
unconfortable or difficult tactical situation does not conpel a
sever ance.”

Thus, because the case at hand i nvol ves crinmes arising out of
a single, indivisible series of events, there is no presunption of
prej udi ce. In order for Wlson to prevail, it is his burden to
denonstrate t he exi stence of prejudi ce which, under Eiland, is that
the joint trial resulted in inadmissible evidence having been
of fered against him The record fails to disclose the adm ssion of
such inadm ssi bl e evidence against Wlson. Finally, great pains
were taken to instruct the jury as to the proper use of the
i ncul patory statenents of McCoy and Bryant in the charge to the
jury. The denial of the notion for severance did not constitute an

abuse of judicial discretion.

VI

Al'l three appellants contend that the trial court erred by not
sustaining their objections to tw specific portions of the State’s
cl osing argunent. The State’s closing argunent, appellants argue,
sought to shift the burden of production of evidence to the

def ense. In response, the State argues that, because WI son
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objected to the first alleged infraction, MCoy to the second, and
Bryant to neither, their contentions regarding this issue are not
properly preserved. In the alternative, the State argues that the
trial court did not err by allowing the State's closing over
appel l ants’ obj ecti ons.

Cl osing argunents were heard on June 27, 2001. The first
occurrence of which appellants conplain is as follows:

[ THE STATE]: Now, you heard fromthe judge’'s
I nstructions t hat the
[ appel | ants are] clai mng that
Alvin Thomas was involved in
this sonehow, that he was part
and parcel of it, that he got
together with [appellants] and
said, “Hey, let’s go over to
t he house and rob ny rel atives
and kick the door in.” That's
what they’ re sayi ng. Did you
hear that from any of these
wi t nesses? No. Did you hear
that in any of the statenents
that were made by [appel |l ants]
to any of these witnesses? No.
Do you see that reflected in
any of the witings that cane
into evi dence from Fi sh

[ McCoy] ? No. Wiy not?
Because we’'re at trial and
[ appel | ant s have] to do
sonet hi ng.
[ WLSON S
COUNSEL]: (njection.
THE COURT: Overrul ed. Jury [sic]
under st ands t hat this IS

argunent. They [sic] will base
their [sic] decision on the
evi dence. Wen you say things
that [the State] objects to, |
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will remnd [it] of that, as
wel | .

[ THE STATE]: And that’s all they could cone
up wth, which ought to tell
you sonething else about the
case.
Wl son’s counsel addressed the court regarding the State’'s

cl osi ng argunent.

[ WLSON S
COUNSEL] : Your Honor, as to the first one
regarding M. MNeil, it does
shi ft t he burden to
[ appel | ant s] . W don’'t have
any obligation to produce
anyone. Addi tionally, M.

McNeil may or may not have had
a Fifth Anendnent right, as was
argued by the State. The State
has t he power to gr ant
I mmunity. [Appellants do] not.
W are not on equal footing
with the State as far as maki ng
M. MNeil avail able.

Appel lants contend that the State made the follow ng
subsequent i nappropriate coments during its rebuttal closing:

[ THE STATE]: Ronal d McNeil, folks. Here he
is. Do you think [appellants]
really wanted to hear from
Ronald McNeil? This way they
get to say, well, you know, all
these wonderful nasty things
about M. MNeil wthout M.
McNeil ever being here. So
here he is. He' s right here.

[ Appel I ant s] sai d we coul d have
called McNeil, we could have
called Collins, we could have
cal | ed Tweaky M| spaw, we could
have <called Judy Berlin -
anot her week of trial.
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[ Appel | ant] probably coul d have
called Lisa Mles (phonetic)
and Lisa Mles’ [s] whole fam |y
to put them on at Ileast on
Fish’s [ McCoy] case -

[ MCOY' S

COUNSEL]: njection, Your Honor.
THE COURT: Basi s?
[ MCOY' S

COUNSEL]: As we discussed, obviously I
have no burden to produce

anybody.
THE COURT: Overrul ed.
The court, in a crimnal trial, has wde discretion in

determining what is allowed during closing argunents and we w ||
not reverse the circuit court absent a clear show ng of abuse of
di scretion and prejudice to the accused. Degren v. State, 352 M.
400, 431 (1999)(“This determ nation of whether the prosecutor’s
comrents were prejudicial or sinply rhetorical flourishlies within
the sound discretion of the trial court. On review, an appellate
court should not reverse the trial court unless that court clearly
abused the exercise of its discretion and prejudiced the
accused.”)(citations omtted); Booze v. State, 111 M. App. 208,
223-24 (1996) (“The trial judge has wi de discretion with respect to
what counsel nmay say during closing argunent and the trial judge' s
exercise of that discretion will not be disturbed unless clearly
abused and prejudicial to the defendant.”) (citations omtted);

Clarke v. State, 97 Ml. App. 425, 431-32 (1993) (“The trial judge
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has w de discretion with respect to what counsel may say during
cl osing argunent, and the trial judge’' s exercise of that discretion
wi Il not be disturbed unless clearly abused and prejudicial to the
defendant.”) (citations ontted)).

“[Cllosing argunment is a robust forensic forum wherein its
practitioners are afforded a wi de range for expression.” Clarke v.
State, 97 Md. App. 425, 431 (1993) (quoting Davis v. State, 93 M.
App. 89 1992)). “Cenerally, counsel are free to discuss the
evi dence and all reasonable and legitinmate inferences that may be
drawmn fromthe evidence.” Id. (citing wilhelm v. State, 272 M.
404 (1974)). This range, of course, has bounds. Counsel may not
unfairly prejudice the accused or mslead or inflanme the jury.

Cting wWoodland v. State, 62 M. App. 503 (1985), and Eley v.
State, 288 M. 548 (1980), appellants argue that they were
prejudi ced because the comments nade by the State inplicitly
shifted the burden of proof although appellants were not obligated
to produce any witnesses. |In Woodland, the State comented that
the defendant failed to call a particular character witness. The
trial judge declined to grant the defendant’s request for a
curative instruction. Uwlling to apply the mssing wtness

rule,? we held that the trial judge erred by not giving the

22 The “mi ssing witness rule," “evenin crimnal cases

isthat if aparty has it peculiarly within his [or

her] power to produce w tnesses whose testinony

woul d eludicate [sic] the transaction, the fact
(continued...)
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request ed curative instructi on because the character of the accused
is significant and may inpact heavily upon the jury's ultinate
verdict. Woodland is easily distinguished from the case sub
judice.

The issue in Eley was whether the circuit court correctly
refused to all ow the defendant to coment upon the State’'s | ack of
evi dence during closing argunent. Specifically, defense counse
sought to edify the significance of the fact that the State was
unabl e to produce fingerprint evidence from an autonobile, which

was allegedly the vehicle used to flee the crime. The Court of

22(, .. continued)
that he does not do it creates the presunption that
the testinony, if produced, woul d be unfavorable.”
Graves v. United States, 150 U. S. 118, 121 [(1893)]

Thus, the missing witness rule applies where (1)
thereis awtness, (2) who is peculiarly avail abl e
to one side and not the other, (3) whose testinony
i s inportant and non-curul ative and wi Il el ucidate
the transaction, and (4) who is not called to
testify. The inference to be drawn fromthe failure
to call a wtness wll arise only if the
rel ati onshi p between t he def endant and the wi t ness
is one of interest or affection. The inference
will not arise if the relationship is that of
acconpl i ce/ defendant, although the defendant's
convictionwill not be set aside if the prosecution
argues the rule and no request for a reverse
m ssing witness instruction is nmade.

Woodland, 62 Ml. App. at 510-11.
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Appeal s held that, “where there is unexplained silence concerning
a routine and reliable nethod of identification especially in a
case where the identification testinony is at | east subject to sone
guestion, it is within the scope of perm ssible argunment to comment
on this gap in the proof offered.” Eley, 288 M. at 555.
Therefore, the Court explained, “thelimtation placed by the trial
court on defense counsel’s scope of argunent constituted
prejudicial error and an abuse of discretion.” 1d. at 556. Eley
I's al so distinguishable fromthe instant case.

The trial judge did not abuse his discretion. The case was
not a close one and the evidence weighed heavily in the State’s
favor. The issue regardi ng whether or not McNeil would testify or
the weight of his testinony in excul pating appellants was not
central to the case. Finally, the trial court took reasonable
steps on the record to mtigate any potential error. The second
comment nade by the State was nerely in response to appellants’
cl osing argunent. See Degren v. State, 352 M. 400, 433 (1999);
Booze v. State, 111 MJ. App. 208, 224 (1996). For these reasons,
we hold that the State’s closing argunent did not shift the burden

of persuasion to appellants.
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trial court to propound appellants’

to the jury.

10.

11.

15.

22.
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VII

The four questions at issue are as foll ows:

Has any nenber of this jury panel served
on a jury trial when, after the verdict
was rendered, the judge or the attorneys
for either side nmade a comment to you
about the case or the parties involved?
Wuld this or any other experience you
have had as a juror on a case(s) affect
your ability to sit as a juror on this
case?

Wul d t he fact t hat t he Pol i ce
Comm ssi oner, Mayor O Malley and others
criticized arecent jury for its decision
to find a [d] efendant not guilty nake you
reluctant to acquit because of potenti al
criticisn?

The [d] efendant in every crimnal case is
presuned innocent. Unl ess you are
satisfied beyond a reasonable doubt of
the [d]lefendant’s guilt solely from the
evidence presented in this case, the
presunption of innocence alone requires
you to find the [d]efendant not guilty.
| s there any nenber of the jury panel who
is unable or unwilling to uphold and
abide by this rule of |aw?

Each [d]efendant is entitled to have his
guilt or innocence determned as to each
charge fromthe evidence which applies to
hi mal one. The guilt or innocence of one
def endant cannot control or influence
your finding of guilt or innocence as to
the ot her [d]efendants.

Wul d you be able to decide the guilt or
i nnocence of each [d]efendant on each
count based solely on the evidence

of the

requested voir dire questions
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as to t he i ndi vi dual

[ d] ef endant and not | et your decision be
I nfluenced by the evidence as to the
ot her [d]efendants?

The follow ng colloquy took place at trial:

THE COURT:

[ WLSON S
COUNSEL]

THE COURT:
[ THE STATE]:

THE COURT:

[ BRYANT’ S
COUNSEL] :

THE COURT:

[ MLCOY' S
COUNSEL] :

THE COURT:

[ WLSON S
COUNSEL] :

THE COURT:

[ WLSON S
COUNSEL] :

Go Back to your seat, thank
you.

Ckay, State, are t here
objections to the voir dire
guestions?

May | step back a nonent?

Yes

No.

[Bryant’s counsel], are there
any objections to the voir dire
questions?

| have no objections.

[McCoy’s counsel], are there
any objections to the voir dire
guestions?

No objections and no requests.
Very good. Wiat | amgoing to

do is thin out as nmany as we
can today. Yes, ma’ an?

Yes, Your Honor, | except to
the [c]ourt’s refusal to ask
guestion no. -

Let ne get your -

| am sorry.



THE COURT:

[WLSON S

COUNSEL] :

THE COURT:

[WLSON S

COUNSEL] :

THE COURT:

[WLSON S

COUNSEL] :

THE COURT:

[WLSON S

COUNSEL] :
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— questions in front of ne.
Yes, nma’ am okay?

Question no. 10 and question
no. 11.

Hold on for a nonent. Question
no. 10.

They are both rel ated.
kay.

| have had several jury trials
in this courthouse where after
the juries have acquitted, the
judges have read ny clients’

crim nal records to t hem
inplying that it was the wong
verdi ct. | have had jurors

approach ne in tears and say do
we really acquit a qguilty
person after Judge Ward did
that? And | also have great
concerns because of the Police
Comm ssioners, Martin O Mall ey
and Sheil a Di xon, taking to the
air waves criticizing our
jurors any time they return an
acquittal . And | think it
makes the jurors sensitive, and
Il think it is a necessary
guesti on.

kay, next?

| al so except to the [c]ourt’s
refusal to ask, especially in
this case, in light of the
answers we have been getting
fromthe panel, whether or not
peopl e bel i eve in t he
presunpti on of innocence. I
t hi nk it IS somet hi ng,
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unfortunately, that has been
| ost over tine. And 1 also
except tothe [c]lourt’s failure
to ask any questions about the
fact that even though these
gentlenfeln are being tried
t oget her, that the evidence has
to be considered agai nst each
of them singly.

THE COURT: It is a matter of instruction.

[ WLSON S
COUNSEL]: Right.

THE COURT: The [c]lourt wll so instruct
them Next.!?¥

Trial judges have broad discretion in determ ning whether
requested voir dire questions should be propounded to the
prospective jury. State v. Thomas, 369 MI. 202 (2002); Perry v.
State, 344 Md. 204 (1996); Hill v. State, 339 MI. 275 (1995). The
purpose of the voir dire process is to determ ne the prospective
jurors’ state of mnd, and further, to ascertain whether the venire
harbors any bias, prejudice, or preconception regarding the
accused, a central matter in the case such as the crine, or any
rel evant collateral matter. Thomas, 369 M. at 207-208, 211
(citing Davis v. State, 333 M. 27 (1993)). In so doing, the
judicial process is protected by ensuring that the accused is tried
by a fair and inpartial jury. 1d. at 207 (citing Boyd v. State,

341 M. 431, 435 (1996)): Hill v. State, 339 Mi. 275, 279 (1995);

23The record i ndicates that Wl son’s counsel reiterated her concerns
at trial the follow ng day.
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State, 333 Md. 27, 34 (1993); Bedford v. State,

317 M.

659, 670 (1989); Casey v. Roman Catholic Archbishop, 217 M. 595,

605 (1958); Adams v. State, 200 M. 133, 140 (1952)):

Dingle v.

State, 361 Mi. 1 (2000).

see also

Central to our analysis is whether the requested voir dire

guestions presented by appellants would have disclosed

reason(s)

r el evant

for a prospective juror to be disqualified. Thomas, 369

Ml. at 206.

Voir dire, the process by which prospective
jurors are exam ned to determ ne whet her cause
for disqualification exists, see Boyd v.
State, 341 M. 431, 435, 671 A . 2d 33, 35
(1996), is the nmechani smwhereby the right to
a fair and inpartial jury, guaranteed by Art.
21 of the Maryland Declaration of Rights, n7
see Grogg v. State, 231 Md. 530, 532, 191 A 2d
435, 436 (1963), is given substance. See Hill
v. State, 339 M. 275, 280, 661 A 2d 1164

1166 (1995); Bedford v. State, 317 M. 659,
670, 566 A 2d 111, 116 (1989). The
over ar chi ng purpose of voir dire in a crimnal

case is to ensure a fair and inpartial jury.
See Boyd, 341 Ml. 431, 435, 671 A 2d 33, 35
(1996); Hil1, 339 Md. 275, 279, 661 A 2d 1164,
1166 (1995); Davis v. State, 333 M. 27, 34,
633 A 2d 867, 871 (1993); Bedford, 317 M.
659, 670, 566 A.2d 111, 117 (1989); cCasey v.
Roman Catholic Archbishop, 217 M. 595, 605,
143 A 2d 627, 631 (1958); Adams v. State, 200
Md. 133, 140, 88 A 2d 556, 559 (1952). In
pavis, 333 M. at 33, 633 A 2d at 871, gquoting
Langley v. State, 281 Ml. 337, 340, 378 A 2d
1338, 1339 (1977) (citing waters v. State, 51
Md. 430, 436 (1879)), we said, "a fundanental

tenet underlying the practice of trial by jury
is that each juror, as far as possible, be
i npartial and unbi ased.”

Dingle, 361 Md. at 9.
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W hold that the voir dire questions in the case at bar were
not franed in a manner likely to expose biases, prejudices, or
m sconceptions of the jury panel.

[ Voir dire, whether in a capital case or in

the nore usual situation, to be neaningful

must uncover nore than “the jurors” [sic]

bottom line conclusions to broad questions,

whi ch do not in t hensel ves revea

automatical ly disqualifying biases as to their

ability fairly and accurately to decide the

case, and, indeed, which do not elucidate the

bases for those concl usions.
Id. at 15 (citing Bowie v. State, 324 Md. 1, 23 (1991)). Moreover,
“Ig]uestions not directed to a specific ground for disqualification
but whi ch are specul ative, inquisitorial, catechisingor ‘fishing,
asked in the aid of deciding on perenptory challenges, may be
refused in the discretion of the court, even though it would not
have been error to have asked them"™ 1d. at 14 (quoting Davis, 333
MI. 34-35, in turn quoting McGee v. State, 219 M. 53, 58-59
(1959)).

In the case sub judice, questions nunber 10 and 11 fail to
di scl ose the prospective jurors’ potential biases, prejudices, or
preconceptions regardi ng appel |l ants, the crimes for which they were
being tried, or any other relevant collateral matter. Questions
nunber 15 and 22 nore closely resenble jury instructions rather
than voir dire questions. “It is generally recognized that it is

I nappropriate to instruct on the law at this stage of the case, or

to question the jury as to whether or not they woul d be di sposed to
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follow or apply stated rules of law.” Twinning v. State, 234 M.
97, 100 (1964), quoted in Davis v. State, 93 M. App. 89, 112
(1992) (“It is our viewthat the question which appellant sought to
have propounded to the jury did not relate to a cause for
di squal ification under the circunstances."); Carter v. State, 66
Md. App. 567, 577 (1986)(“The Court of Appeals held that the | ower
court had not abused its discretion in refusing the question for
voir dire, recognizing and followi ng the generally accepted rule
‘“that i[t] is inappropriate to instruct onthe |lawat the voir dire
stage of the case, or to question the jury as to whether or not
t hey woul d be di sposed to follow or apply stated rules of [aw ").

The questions at issue do not achieve the purpose for which
the voir dire process was designed. In fact, the latter two
questions closely resenble jury instructions. The trial judge did
not abuse his discretion by declining to propound appellants’

requested voir dire questions.

VIII

Bryant contends that the trial court erred by not giving his
“requested jury instruction explaining that a person who hel ps the
perpetrators of a crinme only after the crinme is commtted is not
guilty of aiding and abetting.” At trial, Bryant’s defense incl uded
the legal theory that he was an accessory after the fact and not a

participant in the crimes for which he was charged. In response,
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the State argues that Bryant’s contention is “unsupported by any
| egal authority.” Inthe alternative, the State argues that, if the
court erred by denying Bryant’ s requested i nstruction, the error was
har mM ess beyond a reasonabl e doubt.
Maryl and Rul e 4-325(c) provides:

The court may, and at the request of any party

shall, instruct the jury as to the applicable

law and the extent to which the instructions

are bi ndi ng. The court my give Its

instructions orally or, with the consent of the

parties, in witing instead of orally. The

court need not grant a requested instruction if

the matter 1is fairly covered by instructions

actually given.
Mi. Rule 4-325(c) (enphasis added). Accordingly, a trial judge is
only required to give a requested instruction “if the matter is
[not] fairly covered by instructions actually given.” Id. (enphasis
added) ; see also General v. State, 367 M. 475, 485
(2002) (expl ai ning that “the main purpose of jury instructions is to
aid the jury in clearly understandi ng the case, to provide gui dance
for the jury's deliberations, and to help the jury arrive at a
correct verdict”)(citing Chambers v. State, 337 Ml. 44 (1994)).

Appel | ant concedes that he was not entitled to a separate

i nstruction on accessory after the fact. Yet, he requested the
trial judge to differentiate between what constitutes being an
acconplice and what constitutes being an accessory after the fact.

Mor eover, the record indicates that appellant was not charged with

accessory after the fact. The trial judge was not constrained to
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nodi fy the instruction as requested because the matter was “fairly
covered by instructions actually given.” Furthernore, appell ant
does not contend that the instruction given by the trial judge was
i nadequate as it pertains to the charge of aiding and abetting.
Accordingly, we hold that the trial judge did not err in declining
to incorporate appellant’s requested addendum to the instruction

actually given to the jury.

IX

Bryant argues that “the trial court erred in refusing to grant
a mstrial after inplicitly endorsing the testinony of a critical
State’s witness that, if believed, was determ native of M. Bryant’s
guilt.” Bryant further argues that the actions of the trial court
interfered wwth the jury's fact-finding role and, therefore, the
trial judge abused his discretion by denying appellant’s notion for
amstrial. Inresponse, the State argues that Bryant has taken the
court’s comments out of context.

At trial, on June 25, 2001, the follow ng colloquy took place
regardi ng the direct and cross-exam nati on of witness Julian Austin:

THE COURT: [Wlson’s counsel], will you be
crossi ng?

[ WLSON S
COUNSEL]: No, sir.

THE COURT: [Bryant’s counsel], will you be
crossi ng[ ?]



[ BRYANT' S

COUNSEL] :

THE COURT:

[ BRYANT' S

COUNSEL] :

THE COURT:

[ BRYANT' S

COUNSEL] :

THE COURT:

[ MLCOY' S

COUNSEL] :

THE COURT:

[ BRYANT S

COUNSEL] :

THE COURT:

[ BRYANT’ S

COUNSEL] :

THE COURT:

[ BRYANT' S

COUNSEL] :

I will.

How long will you be?

Approxi mately 30 to 45 m nutes.
On this witness?

Judge, he is talking about
[ Rl ob Bryant.

kay. [McCoy’s counsel]?

No cross.

[Bryant’s counsel], you have a

noti on?

Yes, [Y]our [H]onor. Your
[H onor, I’m going to nove for
a mstrial.

Ckay.

The basis for the mstrial is
that at approximtely 12:25
when we were ready to break for
lunch, the court inquired after
M. Austin had testified as to
t he Cross-exam nati on of
[Wlson' s counsel , McCoy’ s
counsel] and [I] -

M. Austin had
[ si xteen]

For the record,
testified for
m nut es, yes.

Just so the record —
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[ BRYANT’ S

COUNSEL] :

THE COURT:

[ BRYANT" S

COUNSEL] :

THE COURT:

[ BRYANT” S

COUNSEL] :

THE COURT:

[ BRYANT' S

COUNSEL] :

THE COURT:
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The request was nade that your
cross would take two to three
times |l onger than he'd taken on
direct. Yes, [I] did.

Here is ny concern, judge and
here is the basis for the
not i on.

Qui ckly. You're wasting ny
time. Spit it out.

Mr. Austin testified to an
unequi vocal adm ssion by
client of having killed five
peopl e.

Um-um

He also testified that my
client stated that the basis —

Is the witness here?

It doesn’t matter. The basis
or the reason for going in that
house was to do a robbery or to
get noney. The court’s
cooments in light of that -
assumng if the jury were to
believe that — then, M. Bryant
and [I] should probably, at
this point, should just sit
down and remain nute. The
court’s coment was [thirty]
m nutes -

Your act ual esti mte was
[thirty] to [forty-five]
m nut es.



[ BRYANT' S

COUNSEL] :

THE COURT:

[ BRYANT' S

COUNSEL] :

THE COURT:

[ BRYANT’ S

COUNSEL] :

THE COURT:

[ BRYANT S

COUNSEL] :

THE COURT:

[ BRYANT’ S

COUNSEL] :

THE COURT:
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My actual estimate was [thirty]
m nut es, maybe as long as
[forty-five] m nutes.

The court did not nmake any
comment about t he
reasonabl eness or the

unr easonabl eness of it.

Well, judge, ny point, if I can
be heard -

should be made

There was no
coment by the court on the
length of tinme other than to
r epeat the tine estinate.
Don't put a lie on the record,
[ Bryant’s counsel].

Your  point
accurately.

I"m not
record.

putting a lie on the

You' re trying to. You're
trying to say [I] nade sone
sort of conmment about your

projected tine and [I] did not.

Judge, you expressed di smay, as
you just said, that [I] m ght
t ake —

What was that
di smay?

expressi on of

You said to me, “this w tness”

Yes?
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COUNSEL] :

THE COURT:

[ BRYANT S

COUNSEL] :

THE COURT:

[ BRYANT S

COUNSEL] :

THE COURT:
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Judge, [I] think what that
conveyed to the jury one, there
could not be anyt hi ng
reasonabl e that [I] could spend
[thirty] mnutes up to [forty-
five] mnutes on.

I  happen to believe that’s
true. But go ahead.

And [I] believe that if, the
only way the jury can interpret
t hat , is either the jury
di sbelieves M. Austin or it
believes M. Austin and you,
[Bryant’s counsel], are wasting
this jury's time by asking
questions of this wtness.

I think the ~court clearly
communi cated to this jury that,
nunber one —

I's that through hand signals or
somet hi ng? You said clearly
conmuni cat ed.

| believe the court did. [
think the jury —

You have just given nme two
conflicting interpretations of
what | said. Yet, you said it
was clearly comuni cated. You
said it was either disbelieve
or bel i eve whi ch seens
conflicting. Somet hi ng t hat
you view as being internally
consi stent, but yet you believe
it was a clear comunication.
That seens fatuous and silly on
it’s [sic] face, [Bryant's
counsel ].
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COUNSEL] :

THE COURT:

[ BRYANT S

COUNSEL] :

THE COURT:

[ BRYANT’ S

COUNSEL] :
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Judge, what |’ m suggesting to
you is the jury could have
concluded only one of two
things: Either vyou believed
him which [I] think would be
prepost er ous to suggest,
because [I] don't think any
juror is going to conclude that
what you i nt ended to
conmmuni cat e was t hat you
bel i eved hi m

Are you getting near to being
done, [Bryant’s counsel]?

Well, [I] think [I] mpretty
much done. | think what the
court comunicated to this
jury, and [I] say relatively
clearly, relatively
unequi vocally was that there
was little or no use for M.
Br yant and counsel to
cross—examne this wtness.
Therefore, the jury ought to
believe it and if the jury
believes it, your client can be
not hi ng but guilty.

| thought you said there were
two conflicting interpretations
the jury could have from the
coment ?

It is, judge, but the one is
preposterous. And that is that
you di sbelieve the witness. |
said that three tinmes now. I
suggest that the interpretation
that woul d have benefitted M.
Bryant, the court nmade very
clear that that is not how it
was interpreting the testinony,
therefore, why am [I] wasting
everybody’'s tinme including the
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jury’ s? | think the coment
shoul d not have been nade. I
now have to cross—exam ne after
the court has suggested to the
jury that I'm wasting the
jury’s tinme. For that reason

[I] nove for a mstrial.

THE COURT: Does the [S]tate join in the
nmotion for mstrial?

[ THE STATE]: No, [Y]our [H onor.

THE COURT: Ckay.

[ BRYANT' S

COUNSEL]: In the alternative, [I] ask

t hat t he court gi ve an
Instruction to the jury.

THE COURT: What shall it say?

[ BRYANT' S

COUNSEL]: Advising the jury that the
court’s comments should in no
way be construed to nean that
you are taking a position one
way or the other with regard —

THE COURT: | do that as part of ny general
I nstructions.
Anyt hi ng el se, [Bryant’s
counsel ].

[ BRYANT' S
COUNSEL]: No, [Y]our [H onor.

Regar di ng the benchmark in the grant or denial of a notion for
mstrial, we have hel d:

Wiether to declare a mstrial or not is a
matter which is commtted to the sound
discretion of the trial court. O dinarily,
the exercise of that discretion will not be
di sturbed upon appeal absent a show ng of
prejudice to the accused. In order to warrant
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a mstrial, the prejudice to the accused nust
be real and substantial; a mstrial should

never be declared for light or transitory
reasons.

Chambers v. State, 81 MI. App. 210, 217 (1989) (citations omtted);
accord Carter v. State, 366 MI. 574 (2001); Klauenberg v. State,
355 Md. 528 (1999); Rainville v. State, 328 MI. 398 (1992); Hunt v.
State, 321 Md. 387 (1990). The trial judge is in the best position
to decide whether the notion for a mistrial should be granted.
Accordingly, we will not interfere with the trial judge’ s decision
unl ess appel | ant can show that there has been real and substanti al
prejudice to his case. See Carter, 366 M. at 589 (citing
Rainville v. State, 328 M. 398, 408 (1992)).
I n det er m ni ng whet her appel | ant was prej udi ced, necessitating

a mstrial, we consider the following five factors:

[Whether the reference . . . was repeated or

whether it was a single, isolated statenent;

whether the reference was solicited by

counsel , or was an i nadvert ent and

unresponsi ve statenent; whether the [person]

maki ng the reference is the principal wtness

upon whom the entire prosecution depends;

whet her credibility is a crucial issue; and

whet her a great deal of other evidence exists.
Carter, 366 Md. at 590 (citation omtted).

In the case at hand, one alleged inappropriate comment was

made by the trial judge and it was not repeated. The statenent was
not solicited by counsel. Although the statenment was made by the

trial judge in reference to a witness, the case did not depend

entirely upon the wtness. The credibility of the wtness, as
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i nstructed by the court, was for the jury to deci de and coments or
views of the court were not to be considered as evidence in the
case. There was a considerable anmount of other evidence. Qur
review of the record persuades us that there was no denonstrable
prejudice to appellant and the trial judge did not err by denying

Bryant’s notion for a mistrial.

X

McCoy avers that “the trial court erred in admtting letters
witten by a non-testifying jail inmate that contained hearsay
whi ch i nplicated appellant.” He was assigned to a cell when he was
arrested on Septenber 13, 2000 adjacent to James Kroner in the
Baltinore City Detention Center. The correspondence that MCoy
cl ai ms should not have been admtted is as follows:

[ KROVER] : Fish [MCoy], you said you are
trying to get out [sic] Thomas’|[s]
| ocation from your |awer or the
I nvestigator and your brother has
been squatting on [T]homas’[s]
girlfriend s house. | f t hat
happened, who will take out Thonas?
How woul d you handle that? Plus
you are right, you do have to keep
Lisatight. She is too inportant to
your case.

[MCOY]: |I'm trying to find out where
[ T]homas is staying at [sic] now
because ny people already want to
find out where he is so that could
happen, feel ne? [sic] Lisa is
tight.[sic] She isn't going nowhere
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[sic]. If I try to let her go,
she’s just waiting for that day.

[ KROVER] : The | ady next door, she didn't see
you? Then you won’t have anything
to worry about there. Wat was her
name?

[ MCOY]: Brenda K. develand, 1229 Gusryan
[S]treet.

[ KROVER] : Fish [ McCoy], how coul d Thomas state
that you killed or shot his nother
if he was outside in the car when
the shots were fired? Wat happened
before he was taken out? WAs the
not her shot before? | nean, like in
his presence? How could he be held
under control ?

[MCOY]: Thonmas was at the house before the

killing started. Thomas was t ake[ n]
outside and the five females and
McNeal [ sic] was [sic] t aken

downstairs and all was [sic] kill ed.
After that, the nother crawed
upstairs. That [sic] why [I] don't
know how Thomas know [sic] who
killed his nother, t hat [ sic]
bull shit [sic].

response to MCoy’'s objection to the adm ssion of

t he

correspondence on the basis that it contained incrimnating

“assertions being nmade by Kroner,” the court stated on June 11,

2001:

kay . . . | think your argunment woul d
be a bit stronger if there were sonething in
the responses that refute it. But what you

have got [sic] actually is sonething that
seens to assune or concede the truth of
what ever assertions are nmade in the question,
and then adds additional detail. | do not
think that is hearsay.



. these are questions and the
assertions cone from your client essentially
adopting what is in the questions and then
addi ng additional detail to them It does not
| ook |i ke hearsay to ne.

Citing Carlton v. State, 111 M. App. 436, 443 (1996), and
Gregory v. State, 40 M. App. 297 (1978), MCoy clains that
Kromer’ s questions constitute assertions of fact nmade out of court
whi ch could only properly cone fromthe nouth of appellant.

The State contends that the correspondence constitutes “tacit
adm ssions” by a party opponent recognized as an exception to the
hear say rul e under conmon law (citing Key-El v. State, 349 Ml. 811,
816, cert. denied, 525 U.S. 917 (1998)).

In Henry v. State, 324 M. 204, 241 (1991), the Court of

Appeal s expl ai ned:

[Aln adm ssion may be inplied through the
affirmati ve conduct or, in the case of “tacit

adm ssions,” the silence or inaction of a
party. A tacit adm ssion occurs when one
remains silent in the face of accusations
that, if wuntrue, would naturally rouse the

accused to speak in his or her defense.
(Gtations omtted.)

The Court in Henry cited Professor Lynn McClain’s treati se on
evi dence which identifies the prerequisites to classify a statenent
as a tacit adm ssion:

A party may nmeke a “tacit adm ssion,”
adopting, by his or her silence, another

person’s statenent. In order for the other’s
statenment to be considered the party's tacit
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adm ssion, the follow ng prerequisites nust be
satisfied: (1) the party heard and understood
the other person’s statenent; (2) at the tine,
the party had an opportunity to respond; (3)
under the circunstances, a reasonable person
in the party’'s position, who disagreed wth
the statenent, woul d have voiced that
di sagreenent. The party nust have had first-
hand know edge of the matter addressed in the
statenent .

Henry, 324 Md. at 241-42 (citing 6 L. Mlain, Maryland Evidence
§ 801(4).3 at 312-13 (1987) (footnotes omtted)).

Unquesti onably, McCoy heard and understood the questions and
assertions nade by Kromer as evidenced by the fact that he
responded to them Had the questions and assertions been untrue,
it was incunbent for MCoy to disclaim them and offer a true
version of the matters asserted. H s actions in the instant case
go beyond nere passive silence, but rather constitute acqui escence
in an adoption of the statenents. The court’s determ nation that

t he correspondence was therefore an adm ssion was correct.

JUDGMENT OF THE CIRCUIT COURT
FOR BALTIMORE CITY AS TO
CONSPIRACY TO COMMIT ROBBERY
AND CONSPIRACY TO COMMIT
KIDNAPPING VACATED AS TO EACH
APPELLANT; JUDGMENT OF THE
CIRCUIT COURT FOR ALL
REMAINING CONVICTIONS AFFIRMED
AS TO EACH APPELLANT.

COSTS TO BE PAID 9/10 BY
APPELLANTS AND 1/10 BY MAYOR
AND CITY COUNCIL OF BALTIMORE.



