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In these cross-appeals, we again are asked to resolve |ega
i ssues stenmng fromthe 1998 divorce of Jeffrey and Susan Fuge.
The Circuit Court for Mntgonery County granted the Fuges a
judgnment of absolute divorce on June 11, 1998. This is the third
appeal concerning divorce-related i ssues. Upon review ng the case
for a third tine on remand, the circuit court entered a nonetary
award in favor of Ms. Fuge, hol ding that Maryl and Code (1984, 1999
Repl. Vol .), section 8-201(e)(2) of the Famly Law Article (“FL")
was not applicable to a marital hone, which had been held by the
Fuges as tenants by the entirety during their marriage, but sold
before their divorce. The court also ruled that M. Fuge was not
obligated to pay any portion of the Fuge children s private school
tuition. It is fromthis decision that the parties note their
respecti ve appeal s.
M. Fuge, appellant/cross-appellee, raises two questions for

our review.

I. Didthe trial court err when it ruled that

FL section 8-201(e)(2) does not apply to real

property held by the parties as tenants by the

entirety during their nmarriage, but sold

before the divorce?

1. Dhd the trial court err when, in

deternmining the nonetary award, it |ooked to

the parties’ respective econom c circunstances

on the date of the divorce in 1998 rather than

on the date that the nonetary award was

entered in 20017
Ms. Fuge, appell ee/cross-appellant, puts forth an additional issue

i n her cross-appeal .

[11. Did the trial court err in determning



that M. Fuge did not have to contribute
toward private schooling for the Fuge
chil dren, after maki ng an express findi ng that
such school i ng was appropri ate?

We hold that the trial court properly found that FL section 8-
201(e)(2) did not apply to the Fuge's fornmer property. W find
error, however, in the court’s failure to reevaluate the parties’
econonmi ¢ circunstances in 2001, upon its recalculation of the
original 1998 nonetary award in response to our decision in the
second appeal. The court commtted further error in basing its
conclusion that M. Fuge had no obligation to contribute to his
children’s private school tuition on a clearly erroneous factua
finding that M. Fuge | acked the ability to do so. W therefore
remand the case in order for the trial court to reconsider issues
Il and Il in accordance with our opinion.

FACTS AND LEGAL PROCEEDINGS

Because of the I engthy history of this case before this Court,
and the extensive record, we have chosen to restate substantia
portions of the facts fromour opinion in the second appeal in this
case.

Relatively Undisputed Facts

The Fuges were marri ed on October 29, 1977, and produced t hree
chi |l dren. In 1979, the Fuges acquired a hone at 3902 Wodbi ne
Street, Chevy Chase, Maryland (“the Wodbi ne property”). The sum
of $179, 000 that was needed to purchase the Wodbi ne property was

provi ded by M. Manfuso, Ms. Fuge’'s father. M. Fuge was the only
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party to attend the Novenber 26, 1979 settlenent, and t he Wodbi ne
property was titled in the names of both parties, as tenants by the
entirety. In 1983, the parties constructed an addition to the
Wodbi ne property, and M. Manfuso again provided the necessary
funds, about $30, 000.

On August 29, 1986, the parties sold the Wodbi ne property and
recei ved net proceeds of $340,610.67. They then noved into a house
| ocated at 8315 Kerry Road, Chevy Chase, Maryl and, which had been
previously purchased by M. Mnfuso, including an adjoining |ot
Wi th an address of 8317 Kerry Road, Chevy Chase, Maryl and, and was
given by M. Mnfuso to Ms. Fuge by an accommodati on deed. The
parties constructed a house on the 8317 Kerry Road property, but
continued to reside at the 8315 Kerry Road property rent-free
during the construction of the 8317 Kerry Road property. The total
cost of constructing the 8317 Kerry Road property anmounted to
$526,992.00. The parties noved into the 8317 Kerry Road house in
Decenber 1988, with the property titled solely in Ms. Fuge' s nane.

The Disputed Facts

The parties separated in August of 1995. At trial, the main
i ssue before the court was whether the $340, 610.67 received from
the sale of the Wodbine property was nmarital property or M.
Fuge’s sole property. Because the evidence surrounding these
transactions conflicted at trial, we will sumrarize the testinony

of Ms. Fuge, M. Manfuso, and M. Fuge, as they relate to these



transacti ons.

Concerning the noney used for the purchase of the Wodbi ne
property, M. Fuge testified at trial that the noney had been
| oaned to her by M. Mnfuso to cover both the purchase of the
Wbodbi ne property and the closing costs. M. Fuge al so said that
no marital funds had been used in that transaction. Not only was
the loan fromM . Manfuso evidenced by a demand prom ssory note for
$179, 000. 00, dated Decenber 20, 1979, and payable to M. Manfuso,
the prom ssory note was signed only by Ms. Fuge. Concerning the
construction of the addition, she al one executed a prom ssory note
for $30,302.02 on January 24, 1983, payable to M. Manfuso. These
were the only funds used in constructing the addition.

Concerni ng repaynent of the | oans, Ms. Fuge testified that in
1984, the two | oans, totaling approxi mately $209, 000, were forgiven
by M. Manfuso. Not only had no paynents been nade on either note,
M. Fuge was not a party to either note nor was his name nmentioned
in the “Acknowl edgnment of Gft” forgiving the loans. |In addition,
Ms. Fuge contended that M. Manfuso had never intended for M. Fuge
to receive any of those funds, and had given themsolely to her.

After the sale of the Wodbine property, M. Fuge placed the
net proceeds fromthe sale into a Franklin Fund account solely in
her name (“the Franklin Fund”). By the end of 1986, the Franklin
Fund cont ai ned $580,000. Ms. Fuge testified that all of the noney

used in the construction of the 8317 Kerry Road property had been



obt ai ned fromthe Franklin Fund.

At trial, M. Manfuso testified that he had nade the check for
$179,000 to purchase the Wodbine property payable only to Ms.
Fuge, because prior to estate planning he and his wi fe had deci ded
to give Ms. Fuge an interest-free |loan to purchase a hone. M.
Manfuso al so recall ed having nmade clear to both parties that any
gifts and/or funds provided by him were to remain only in M.
Fuge’s nane, and that he had intended the funds used for the
purchase of the Wodbi ne property to be a gift only to Ms. Fuge.
As for the $30,000 interest-free loan used for constructing an
addition to the Wodbine property, M. Mnfuso said that those
funds had been given solely to Ms. Fuge.

M. Fuge testified that the sumof $179, 000 needed to acquire
t he Wodbi ne property had been a gift to both parties from M.
Manf uso. Before purchasing the Wodbi ne property, M. Manfuso had
said, ““Kids, | want you to go out and start |ooking for a house,
and | will be helping you.’”” After they had decided to purchase
t he Whodbi ne property, M. Manfuso said, “'You two are very | ucky
in that | amgiving you a gift to buy your first hone.”” M. Fuge
sai d they had di scussed purchasi ng the Wodbi ne property, and Ms.
Fuge had commented on how wonderful it was that M. Manfuso was
““helping [then] to get into this honme, the two of us.’”

M. Fuge testified that he had attended settlenent on the

Wodbi ne property and that M. Manfuso' s check had been deposited



into the parties’ joint bank account, but he could not recall to
whom t he check was made payabl e. Regardi ng construction of the
addition, M. Fuge testified that the funds used to construct the
addition to the Wodbine property had been a gift to the parties
from M. Manfuso. M. Fuge also testified that M. Mnfuso had
never indicated that the addition of the Wodbine property was to
be a gift only to Ms. Fuge, and that the conversations he had had
with Ms. Fuge concerning construction of the addition consisted of
their comments that they were both very lucky to have M. Manfuso
giving themthis gift.

Upon sal e of the Wodbi ne property, M. Fuge testified that he
and Ms. Fuge decided to place the net proceeds in an interest
bearing account to be used for the construction of a new house, and
confirmed that the Wodbi ne property had been titled in both their
nanes as tenants by the entirety.

On May 21, 1998, at the close of evidence, the trial court
found that the lot upon which the 8317 Kerry Road property was
built was non-marital property, as it had been a gift from M.
Manfuso solely to his daughter, Ms. Fuge. |In addition, the trial
court found that nonies in the Franklin Fund in excess of the
$340, 000 recei ved fromthe sal e of the Wodbi ne property were funds
bel ongi ng solely to Ms. Fuge, as gifts fromher parents. Mboreover,
those funds, plus the net proceeds received fromthe sale of the

Wodbi ne property, were used to construct the 8317 Kerry Road



property.

The trial court took under advisenent the

i ssue of

whet her FL section 8-201(e)(2) applied to the Wodbi ne property.

On June 10, 1998, the trial court ruled fromthe bench:

On May 21° | decided all issues with the
exception of the property at [Kerry Road] in
Wodbi ne. | took the case under advisenent
because of the issue regarding how. . . . [FL
8-201] applied to this case. . . . | have
decided this issue on other facts and the
facts that | find are that [M.] Fuge's
father, M. [Manfuso], made a gift to both M.
and [ Ms.] Fuge of the funds needed to purchase
the property on Wodbi ne Novenber 26'", 1979.
. . . Wen the Wodbine property was sold in
August of 1986[,] $340,611 proceeds of the
sale were placed into an account in [Ms.]
Fuge’'s sol e nane. QO her non-nmarital nonies
were put into that account.

The cost of construction of the hone on
[Kerry Road] was $526, 992. The nmarital
property, $340,611, was used in its entirety
towards the cost of construction on [Kerry
Road] and it represented . . . . 64.4 percent
of the cost to construct the hone on [Kerry
Road] .

The evidence at trial was that the val ue
of the property at [Kerry Road] totaled
$860, 000, of which $275,000 was for the | and.
The land is clearly non-marital property and
titled to [ Ms.] Fuge.

[T]here is no evidence in this record that the
title to the Wodbi ne property was recorded by
m st ake. The evidence is that the title to
the Wbodbi ne property was in the joint nanes
of M. and [Ms.] Fuge as tenants by the
entirety.

Further, there is no evidence that during
the tinme that the parties lived in Wodbine
that it was to be treated in any way other
than jointly owned marital property.



After the sale of the property the
evidence is that [Ms.] Fuge told [M. Fuge]
that her father wanted [the Kerry Road]
property to be in her nane only.

Jeffrey’'s testi nony and evi dence
presented was that he was reluctant to agree
to not have his nanme on the property but his
wfe reassured hi m or assured hi m
notwi thstanding the fact that it was her
father’s idea the property was jointly, was
still to be half owned by each of them

Further, | accept the testinony of [M.
Fuge] that he and his wife agreed to put the
proceeds from W.odbine into [M.] Fuge's
account and that they further agreed that the
nmoney woul d be used to build a new hone. . .
There is no evidence it was done by m st ake.

There i s evidence that a subsequent piece
of property was incorrectly titled in both M.
and [Ms.] Fuge’s nanes and it was i mmedi ately
changed to [ Ms. Fuge’s] sol e nane.

Further, | accept the testinony of [M.
Fuge] that another reason he was reluctant to
agree to putting the property in his wife's
sole nane was because he didn't have any
retirement and he expressed that to his wfe,
who told himthat he need not worry, that she
woul d inherit mllions of dollars and that if
he just continued to pay the bills he would be
taken care of when she inherited from her
not her and f at her.

It was his testinony and credible
testi nony that he consented because he trusted
hi s w fe, t hat t here wer e sever a
conversations between he and his wife on this
matter.

So as a result of all the evidence, | am
signing a judgnment of absol ute divorce.

The real property, as indicated before,

on [Kerry Road] is determined to be nmarita
property to the extent of $378, 151.
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A nmonetary award is granted in favor of
[ M. Fuge] against [Ms. Fuge] in the anount of
$141,510 as an adjustnent of the equities of
the parties and to the marital property.

Unhappy with this result, Ms. Fuge appealed to this Court. In
an unpublished opinion filed July 21, 1999 (“Qpinion 1"), we
reviewed the trial court’s findings of fact and determ ned that it
had incorrectly used a preponderance of the evidence standard of
proof in determ ning that the funds provided by M. Manfuso for the
pur chase of the Wodbi ne property were a gift to both parties. See
Fuge v. Fuge, No. 1262, Sept. Term 1998 (filed July 21, 1999), slip
op. at 22. W noted that, in determning whether a valid inter
vivos gift has been made, the appropriate standard of proof is by
cl ear and convinci ng evi dence. Consequently, we renanded t he case
to the trial court “to consider the evidence anew,” using the
proper standard of proof. Furthernore, for the benefit of the
trial court on remand, we underscored that

the spouse claimng that the property is
marital property has the burden of persuasion
to establish, by <clear and convincing
evidence, that the third party gift was to the
marital unit. Accordingly, for [M. Fuge] to
prevail, the court nmust be persuaded, by clear
and convincing evidence, that all three
elenments of a valid inter vivos gift were
present, as well as [M.] Manfuso’s intention
that the gift was to both [M. Fuge and M.
Fuge] .
1d., slip op. at 24 (citations omtted)
On renmand, after a hearing, the trial court decided:

[I] am not going to make any finding wth
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regard to [ FL] 8-201(e)(2) or its
applicability to this case.

What | understand the Court of Speci al
Appeal s remanded the case for was for ne to
make a finding on the record with regard to
the gift I found [M.] Mnfuso nmade to the
marital unit of M. and [Ms.] Fuge.

I applied a standard | thought was
correct of preponderance of the evidence. The
Court of Special Appeals says that with regard
to that issue, the standard correctly is clear
and convi nci ng evi dence.

So | have considered it, and for the sake

of the record, | accept the testinony of [M.
Fuge] . | believe [M. Fuge s] testinony is
nore credible than that of [ Ms.] Fuge or [ M.]
Manf uso.

| believe [M.] Manfuso made a gift to
M. and [ Ms.] Fuge, to the marital unit, and
am convi nced by clear and convinci ng evi dence
that the gift was made by himto the Fuges|.]
M. Fuge’'s counsel inquired whether the ruling applied to the
$30,000 gift for construction of the addition to the Wodbine
property, and the trial court replied that it did.

Unhappy once nore, M. Fuge again appealed the trial court’s
decision to this Court. In an unpublished opinion filed Cctober
26, 2000 (“Opinion I1"), we again reversed the trial court’s
decision, citing the absence of clear and convincing evidence that
M. Manfuso intended to relinquish all interest in the $179, 000 he
gave the Fuges to purchase the Wodbi ne property. See Fuge V.

Fuge, No. 2432, Sept. Term 1999 (filed Oct. 26, 2000). W

expl ained that, in order to have a valid inter vivos gift,
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“[t]here cannot be reserved to the donor a .

. power to revoke the gift or a dom nion over
the subject of the gift[.”] A though [M.]
Manfuso transferred the noney to the parties,
he clearly reserved [a power] to revoke the
gift and seek repaynent of the noney by
requiring that [Ms. Fuge] execute a demand
prom ssory note containing a confessed
judgnent clause. Although [M.] Manfuso may
have never intended to demand repaynent, the
fact remains that he reserved the right to do
so; in effect, if it was a gift, [M.] Manfuso
retained the right to revoke the gift.

Consequently, as [M. Fuge] failed to
present clear and convincing evidence of one
of the three elenents required to establish a
valid inter vivos gift, the noney received on
26 Novenber 1979 was a loan, not a gift.
Al t hough, [M.] Manfuso eventual ly forgave the
loan, it is clear fromthe evidence that when
he did so, he intended that the gift had been
given only to [Ms. Fuge]. Therefore, the
proceeds received from the sale of the
Whodbi ne property constituted non-narita
property because the source of the funds used
to acquire the Wodbi ne property was traceabl e
directly to a gift from|[M.] Mnfuso solely
to [ Ms. Fuge].

See id., slip op. at 19-20. W did not address the FL section 8-
201(e)(2) issue because it was not decided by the trial court. Qur
mandat e reversed the judgnent and renmanded the case to the trial
court “for further proceedings consistent with [our] opinion[.]”
New Developments Since The Second Appeal

In early Decenber 2000, M. Fuge requested, by notion, a
reduction in his child support obligation, due to his son Jeffrey
reaching the age of mpjority, and Ms. Fuge’'s new enploynment. At

the June 29, 2001 hearing on M. Fuge’'s notion, the trial court
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al so considered the issues as directed in Opinion I1I. At this
hearing, M. Fuge took the stand. He testified that he had noved
the offices of his business, Jeffrey C. Fuge and Associ ates, from
a rented office space on O d CGeorgetown Road to his home, “in an
effort totry to save noney.” Since January 1999, M. Fuge had cut
t he hours of his single enpl oyee by half, due to nonetary concerns.

Wile M. Fuge was on the stand, his personal financial
statenent, which reflected his current inconme, assets, and
liabilities, was introduced into evidence. This financi al
statement listed his nonthly wage income as $11,098, and his
nonthly i ncome from ot her sources as $10,020, for a total nonthly
i ncome of $21, 118. Taxes attributable to this inconme totaled
$7,469, leaving a nonthly incone, after taxes, of $13,649. H s
total nonthly expenses (not including taxes), including those for
his children, totaled $11, 186. According to the financial
statenent, M. Fuge’'s total liabilities were approxi mately $40, 000
nore than his total assets.

Ms. Fuge al so submitted a financial statenent. Her financi al
statenent reported her nonthly income from her wages and trust
account as $4,082,! and her nonthly income from other sources
(including gifts) as $3,560, for a total nonthly income, before
taxes, of $7,642. Taxes attributable to this incone totaled

$1,458, leaving a nonthly incone, after taxes, of $6, 184.

IO this $4,082, apparently only $2,837 was taxabl e.
12



According to her financial statenent, M. Fuge's total nonthly
expenses (not including taxes), including those for her children,
totaled $18, 319.50.°2 Her total assets were reported to be
$317,700, with no reported liabilities.

Near the end of the hearing, the Court turned to the FL
section 8-201(e)(2) issue.

THE COURT: . . . The issue that we have to
talk about now is, during the course of the
trial, and even after the first decision of
the Court of Special Appeals, [M. Fuge's
attorney], on his client’s behalf, has asked
me on separate occasions to rule on the issue
he raised on behalf of his client, on the
applicability of [FL 8-201(e)(2)] . . . ; and
| declined to do that, for reasons | said.

| don’t need to rule on that because | am
going to decide on other reasons .

The Court of Special Appeals, on the
issue raised by [M. Fuge’s attorney]
basically said we are not going to deal wth
that either because [the trial judge] never
ruled on it; he never nmade the finding one way
or the other, soit is really not before us to
deci de.

So [M. Fuge's attorney] conmes back on
behal f of his client now and says okay, so now

At trial, however, she testified that, although she
apportioned $1, 000 per nonth for her children’s housing, and $1, 500
a nonth for her own housing, she did not actually pay these housing
expenses - this anount was sinply an estimate of “what it would
cost for themto live somewhere.” She and her children lived wth
her new husband in his hone. She also testified that she
“[s]ometinmes” paid the utilities. Her father, M. Mnfuso, paid
for many of the famly vacations and other travel, as well as the

car insurance for her son's car. M. Manfuso also paid for the
children’s school i ng, and MVs. Fuge’ s attorney’s f ees.
Nevertheless, all of these anmounts were listed as nonthly

“expenses” in Ms. Fuge's financial statenent.
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rule on it; now rule on what | asked you to
rule on previously because you have been
reversed on the reason you thought you were
right . . ; and your position is, it is too
| ate, you cannot reopen it, the case is over.
Ri ght ?

[M5. FUGE'S ATTORNEY]: | have that position
and one other [one.] . . . . | looked at the
opi nion of the Court of Special Appeals, which
says that Your Honor’'s decision is reversed,
“Case remanded to the [trial ~court] for
further proceeding consistent wth this
opi nion.”

It doesn’'t say that you now have the
authority to do anything but — | nean, they
are very clear instructions. Wen it was
remanded the first tine, it wasn't reversed.
It was judgnent affirmed in part and vacated
in part, case remanded for further
pr oceedi ngs.

This tinme, | don't think the Court of
Speci al Appeals has given you the discretion
to say, gee, | amnow going to decide this on

anot her i ssue.

THE COURT: GOkay. Well, maybe they wll.
think in fairness to all parties, when they
come into a courtroom they ought to be able
to have the ability to argue the position they
take, whatever it is, and have sonebody I|ike
me rul e on whatever argunent they are nmaking;
and | didn’t rule on the argunment nmade by M.
Fuge on that issue, and | believe that there
is sone law to support the further
consideration by nme of that argunent, because
[ M. Fuge’s attorney] not only couldn’t get ne
torule onit, he now cannot get the Appellate
Court to rule on it. :

[M5. FUGE'S ATTORNEY]: No, he filed for
reconsi deration on that specific issue of the
applicability of 8-201(e)(2), and his notion
for reconsideration was denied, and he then
filed cert. on that exact sanme issue, which
was al so deni ed.
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THE COURT: Well, | have been asked to rule on

it. | didn't rule onit. | amgoing to rule
on that issue . . . ; but do you want to nake
any further argunent on that issue . . . ?

[ MR FUGE S ATTORNEY]: Just that we think

since the property was owned as tenants by
the entireties, it is absolutely clear that
[section 8-201(e)(2)] would dictate that the
proceeds from the sale of Wodbi ne would be
marital.

THE COURT: GCkay. Well, | amgoing to, on the
one hand, reopen this record to permt M.
Fuge to nake the argunent he has nade. On the

other hand, | am denying it. I think that,
one, it is clear nowthat the . . . fund[s]
were . . . given from M. Manfuso to his

daﬁghter, Ms. Fuge. That is a matter of
record in this case.

So the source of the funds, for the
purpose of this case, is clearly M. Mnfuso;
and the record inthis case is that . . . the
property on Wodbine that was acquired in
1979, it was titled as tenants by the entirety
.o The gift was by M. Manfuso to his
daughter. The property was titled as tenants
by the entirety. It was sold . . . in 1986.
About $340,000 or so were the proceeds from
that sale. That noney was put into an account
in the name of [Ms.] Fuge. Those proceeds
were used to buy property on [Kerry Road], and
that property was not held as tenants by the
entirety.

So the issue, was, and . . . is now
rai sed, that because of — the tenancy by the
entirety property was sold in 1986; these
peopl e were divorced in 1998, 12 years |later —
M. Fuge’'s position is, the fact that the
property was held by tenants by the entirety
makes it marital property, and the new |aw
that went into effect — the anendnent was 1994
— determned that; the law was prospective
This case was filed in 1995.

I believe that the amendment in 1994
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was limited . . . to property that existed
at the time of [the] divorce, and this
[Woodbine] property . . . was sold before the
divorce and actually sold before the Acts went
into effect. . . . And I believe it does not
apply to previously owned property. So I am .
. . . ruling against Mr. Fuge.!® (Enphasis
added.)
After the court ruled on the applicability of FL 8-201(e)(2)
to the Wodbine property, M. Fuge's attorney requested that, in
entering a revised nonetary award in accordance w th our Opinion
1, the court take into consideration the parties’ economc
circunstances at the tinme of the hearing, not at the tinme of the
di vorce. He argued as foll ows:

[ MR FUGE'S  ATTORNEY] : [We would

respectfully submt that the lawis clear that
one of the considerations that you woul d

take into account at that point in tine .

under [ FL] 8- 205, IS t he “econonié
ci rcunstances of each party at the tinme the
award is to be nade” - that is today. . . .

[We respectfully submt that if you | ook at
the financial circunstances of the parties,
that it would be inappropriate to enter a
nonetary award in favor of [Ms.] Fuge, and it
is very clear that it is [the] financial
circunstances at the tinme the award is nade —
that is today.

[ M5. FUGE' S ATTORNEY]: Your Honor, we are back
now to June the 26'", 1998. The Court has said
that you found marital property of “X -

THE COURT: | think you are right. . . . [E]ven
though we are right here in 2001, we are
really back in 1998.

SAwitten order to this effect was filed on July 2, 2001. In
this order, the court stated that FL section 8-201(e)(2) had “no
applicability to the facts of this case.”
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On July 10, two orders were entered, reflecting the tria
court’s rulings at the June 29 hearing. |In one order, the court
reduced M. Fuge's nonthly child support obligation. In the
second, the court vacated the earlier $141,500 nonetary award in
favor of M. Fuge, and ordered that a new nonetary award of
$47,565.50 be entered in favor of M. Fuge. Thereafter, both
parti es appeal ed.

DISCUSSION

I.
Application Of Family Law Section 8-201 (e) (2)

M. Fuge first asserts error in the trial court’s conclusion
that the proceeds of the Wodbi ne property, a marital residence
acquired by the Fuges during their nmarriage and held by them as
tenants by the entirety, but sold prior to their divorce, do not
constitute marital property under the definition set forth in FL
section 8-201(e).

Trial Court’s Authority To Rule On The
Applicability Of FL Section 8-201(e) (2)

Before we turn to the nerits of M. Fuge' s contention, we
first nust address Ms. Fuge' s assertion that the trial court had no
authority to rule on the applicability of FL section 8-201(e)(2).
Apparently anticipating Ms. Fuge's argunent, nmade both before the
| oner court at the June 29, 2001 hearing and in her brief to this
Court, M. Fuge cites two cases, Teamsters Local 639 - Employers

Health Trust v. Reliable Delivery Svc., Inc., 42 M. App. 485
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(1979), and Supervisor of Assessments v. Scheidt, 85 MI. App. 154
(1990), cert. denied, 322 M. 240 (1991), in support of his
contention that the court properly ruled on the FL section 8-
201(e) (2) issue.
In Teamsters Local, the lower court interpreted the term

“enpl oyee,” in a collective bargai ning agreenent that obligated the
enpl oyer to pay a certain sum per hour of enployee work into a
health and welfare fund, to nean “union nenber.” On appeal, the
Trust asserted that the court erred in construing the term
“enpl oyee” so narrowy. Wile defending the |ower court’s
interpretation of the contractual |anguage, the enployer also
“interwov[e] intoits brief[] issues of [imtations[.]” 1Id. at 487.
W refused to decide the issue, concluding that

the defense of limtations is not properly

bef ore us because, while it was raised in the

trial court, the judge did not rule upon it.

I nasmuch as this case shall be reversed and

remanded, [the enployer] wil | have an

opportunity of presenting the matter of

[imtations, wvel non, to the judge for a

ruling.
Id. at 487-88. Qur mandate in Teamsters Local read “Judgnent
reversed and case remanded to the circuit court for further
proceedi ngs.” I1d. at 491.

As in Teamsters Local, here M. Fuge requested, not once, but

twce, that the trial court rule on the applicability of FL section
8-201(e)(2). On both occasions, the trial court refused to decide

the issue. In the two prior appeals noted fromthose proceedi ngs,
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we twi ce passed on the issue, as we did on the limtations issue
rai sed in Teamsters Local, declining to decide an issue raised in,
but not decided by the | ower court.* Although we did not explicitly
state that the |ower court had authority to rule on the FL section
8-201(e)(2) issue on remand in Opinion |1, as in Teamsters Local,
we believe such a ruling was within the trial court’s authority.
Ms. Fuge argues that Teamsters Local i s di stinguishabl e because
the limtations defense raised in that case is a jurisdictiona
defense that can be raised at any tine. W disagree. |f our ruling
in Teamsters Local was made on this basis, as Ms. Fuge asserts, we
woul d have sinply considered the issue ourselves, since fornmer M.
Rul e 1085, as does our current rule, permtted the appellate courts
to decide issues of the trial court’s jurisdiction over the person
and over the subject matter. See fornmer M. Rule 1085 (1986)(“a
guestion as to the jurisdiction of the | ower court may be rai sed and

decided in [the Court of Special Appeal s] whether or not raised and

‘W concede that, as M. Fuge asserts, we may well|l have been
able to address the FL section 8-201(e) issue in our previous
opi nions, sinply because it was raised in the |lower court, and
despite the fact that the | ower court passed on the i ssue. See M.
Rule 8-131(a). At the time Teamsters Local was decided, forner
Maryl and Rul e of Procedure 1085 was in effect. This rule, unlike
our current Rule 8-131, enacted prior to the Fuge s divorce,
provi ded that Maryland’ s appellate courts woul d not deci de i ssues,
other than those of jurisdiction, unless they were raised in and
decided in the lower court. Unlike its predecessor rules, Ml. Rule
8-131 provides that, in order to permt appellate review, an issue
must have been either “raised in or decided by the trial court[.]”
See Supervisor of Assessments v. Scheidt, 85 MJ. App. 154, 158 n.1
(1990), cert. denied, 322 Md. 240 (1991).
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decided in the lower court”); MI. Rule 8-131(a) (2002)(“The issues
of jurisdiction of the trial court over the subject matter and,
unl ess wai ved under Rul e 2-322, over a person may be raised in and
deci ded by the appel |l ate court whether or not raised in and deci ded
by the trial court”). Because we hold that the | ower court had the
authority to rule on the section 8-201(e)(2) issue, we now address
the | egal correctness of that ruling.
The Merits
FL section 8-201(e) defines the scope of “marital property.”
(1) “Marital property” neans the property,
however titled, acquired by 1 or both parties

during the marri age.

(2) “Marital property” includes any interest in
real property held by the parties as tenants by
the entirety wunless the real property is
excluded by valid agreement.

(3) Except as provided in paragraph (2) of this
subsection, “marital property” does not incl ude
property:

(i) acquired before the nmarriage;

(i1) acquired by inheritance or gift
froma third party

(ii1) excluded by valid agreenment; or

(iv) directly traceable to any of
t hese sources.

(Enmphasi s added.) Subsection (e)(2) was added by an anendnent
effective on Cctober 1, 1994. The “Editor’s Note” follow ng FL
section 8-201 states that ”"Section 2, ch. 462, Acts 1994, effective

Cct. 1, 1994, provides that ‘this Act shall be construed only
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prospectively and may not be applied or interpreted to have any
effect on or application to any action filed before Cctober 1,
1994.’ " (Enphasi s added.)

M. Fuge challenges the trial court’s ruling that FL section
8-201(e)(2) does not apply to funds resulting fromthe sale of the
Wbodbi ne property, acquired by the Fuges during their marriage,
titled to the then couple as tenants by the entirety, and sold
before their divorce. Because Ms. Fuge did not file the divorce
action until 1995 he argues, application of the statute is
prospective.

Ms. Fuge vigorously asserts that the | egislative history of FL
section 8-201(e)(2) nust be consulted to fully understand its
i nt ended scope. She argues that “[wjhile the statute clearly does
not apply to actions filed prior to October 1, 1994 (the effective
date of the Act)[,] . . . a review of the legislative history
establishes that the statute was never intended to apply to any
previ ously owned property[.]” Thus, she asserts, applying the
statute to the Wodbine property, which was sold before the
effective date of the statutory change, would be an inpermssible
retroactive application.

“[T]he cardinal rule of statutory interpretation is to
ascertain and effectuate the intention of the legislature.” Oaks
v. Connors, 339 Md. 24, 35 (1995). The best evidence of |egislative

intent is the plain |anguage of the statute. See Breitenbach v.
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N.B. Handy Co., 366 M. 467, 473 (2001). “Ordinarily, where the
| anguage of the statute is not anbi guous or obscure, this Court need
not | ook beyond the plain |anguage of the statute to discern
| egislative intent.” Graves v. State, 364 Ml. 329, 346-47 (2001).
“We review the |anguage of the contested provision in the context
of the statute as a whole and with respect to the cl ear purposes the
| egi sl ature conveyed.” Schmerling v. Injured Workers’ Ins. Fund,
368 Mi. 434, 445 (2002).

Qur exam nation of FL section 8-201(e)(2) convinces us that the
statute contains an anbiguity that cannot be resolved solely by
resort to the statute’s plain |anguage. Al t hough section 8-
201(e)(2) provides that “property held by the parties as tenants by
the entirety” is considered marital property, absent a contrary
agreenent between the parties, the statute is anbi guous regarding
when the property nust be held by the parties as tenants by the
entirety to be considered nmarital property. Under section 8-
201(e)(2), both Ms. Fuge' s contention that the property nust be hel d
as tenants by the entirety at the time of the divorce, and M.
Fuge’s contention that the property nust have been held by the
parties as tenants by the entirety at some time during the marriage,
are concei vabl e. Thus, the statute is anbiguous as to the tine
reference for the word “held,” and we nust | ook beyond its plain
| anguage in construing legislative intent. See Tucker v. Fireman’s

Fund Ins. Co., 308 MI. 69, 75 (1986)(“where a statute is plainly
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suscepti bl e of nore than one neani ng and t hus contai ns an anbi guity,
courts consider not only the literal or usual neaning of the words,
but their nmeaning and effect in light of the setting, the
obj ectives, and purpose of the enactnent”).

As an initial nmatter, we reject M. Fuge s assertion that “a
view of the facts and holding of . . . Grant v. Zich [300 M. 256
(1984)] denonstrates that [section] 8-201(e)(2) does control the
characterization of Wodbine and its sale proceeds as narital or
nonmarital property herein.” In Grant, a pre-section 8-201(e)(2)
case, the issue was whether a hone purchased by a married couple
during their marriage and titled as tenants by the entirety
constituted marital property. The nmgjority of the funds used to
pur chase the hone originated fromthe proceeds of the sale of a hone
owned solely by the husband prior to the marriage. In that case,
the Court of Appeals held that, “when characterizing property as
nonmarital or marital . . . a presunption of gift does not arise
fromthe titling of property as tenants by the entirety.” Id. at
272. It then proceeded to apply the source of funds theory, noting
that a | arge portion of the funds used to purchase the marital hone
were “directly traceable to the proceeds” of the husband s prior
hone. See id. at 275. Thus, it held that the marital home nust
be “characterized as part nonmari t al and part marital,
notwi thstanding its titling as tenants by the entirety.” 1d. at

276.
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We do not find Grant to be persuasive precedent because there,
in determning the applicability of the Marital Property Act, the
Court enployed a tracing analysis. Wen tracing, it is |logical and
reasonable to | ook to historical facts and origins. Here, we are
sinply interpreting the | anguage of section 8-201(e)(2), and trying
to determ ne whether the word “held” refers to “at the time of the
di vorce” or “at sonme tine during the marriage.”

Ms. Fuge contends that this case is analogous to Choate v.
Choate, 97 Md. App. 347 (1993), a pre-section 8-201(e)(2) case that
showcased inequities that the |egislature sought to renedy through
the adoption of FL section 8-201(e)(2). M. Choate owned a hone
before her marriage to M. Choate. Shortly after the marriage, she
refinanced the hone. At this tinme, the property was placed in the
nanmes of both parties as tenants by the entirety. The Choates | ater
di vorced, and the divorce court ruled that the entire appraised
value of the hone was the separate non-marital property of Ms.
Choate. M. Choate appeal ed, asserting that he had an interest in
the property as a tenant by the entirety.

In addressing the question on appeal, we comented on the
peculiar nature of the case, describing it as

t hat anonmal ous situation where the party who
clains the property is nonmarital would have
been better off if he or she could establish
that the property was marital. In this case,
no marital property existed; hence, no marital

assets were available out of which to nake a
nonet ary awar d.
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Choate, 97 MI. App. at 355 (footnote omtted). 1In resolving the
case, we addressed Ms. Choate’'s contention that to hold that she
could not have property she owned outright before the marriage
returned to her upon divorce sinply because of a change in title
“woul d produce an absurd result.” I1d. at 362. Synpathizing with
her position, but nonetheless rejecting it, we expl ai ned:

She may find it absurd, but it is precisely the

result mandated by the law. That was the | aw

before the Property Disposition Act and it is

the law now. Wth very few exceptions, under

[FL section 8-205(a)], the court may not

transfer the interest in property from one

spouse to the other. The court may only nake

an adjustnment in the formof a nonetary award

and then only out of marital property. The

home could not have becone marital property

because marital property does not include

property “directly traceable” to property

acquired before the nmarriage. Hence, the

absurdity that Ms. Choate perceives reflects

the statutory | aw.
Id. W therefore concluded that, although the home was nonnmarital
property, the Choates were nonet hel ess co-owners of that property.
See id. at 365. W held that it was “up to the trial court to
adjust the equities to reflect the nonmarital portion of the
property.” Id. It was in large part in reaction to the
perceived inequities that surfaced in Choate and other cases that
the legislature anmended FL section 8-201(e) to add a provision
characterizing “any interest in real property held by the parties
as tenants by the entirety” as marital property.

This case is not as closely anal ogous to Choate as Ms. Fuge
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suggests. The inequity in Choate arose because there was no narital
property fromwhi ch a nonetary award coul d be nade, and the equities
adjusted. Thus, the hands of the trial court in Choate were tied
due to the distinct factual nature of that case. 1In contrast, here
the trial court’s hands were not tied in determ ning an equitable
monetary award. |If FL section 8-201(e)(2) applies to the Wodbine
property, as M. Fuge suggests, the proceeds fromits sale would be
placed in the marital property “pot” fromwhich the nonetary award
is made. The trial court, however, would still have the option of
giving a greater award to M. Fuge if it believed the equities |ay
in his favor,® effectively ignoring M. Manfuso' s contribution.
Alternatively, it could decline to award anything to M. Fuge if it
believed the equities lay in M. Fuge's favor because she
contributed the larger share of the purchase price of the Wodbi ne
property. Wiile Choate presented the rare situation in which the
trial court’s hands were tied in adjusting the equities because
there was no marital property from which to grant a monetary award,
such a situation sinply does not exist here.

Rat her, the legislative reaction to Choate problens supports
Mr. Fuge’'s position in the sense that the |egislature included

tenants by the entireties property as marital property, as M. Fuge

°In fact, the trial court explicitly found that Ms. Fuge had
“assured” M. Fuge that he would share equally in her assets. This
findi ng was not di sturbed or otherw se affected by our decisions in
Qpinions | and 11.
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seeks to do here. As we discuss further below, the legislature did
not clarify what the result would be if the property was sol d before
t he di vorce.

The addition of subsection (e)(2) to FL section 8-201 resulted
from a recommendation of the Subcommittee on Marital Property
Distribution (“the Subcomm ttee”). The Subcommttee was forned in
1991 “to exam ne and discuss the Marital Property Act and rel ated
casel aw to determ ne the econom c consequences of divorce under the
Act.” Rept. of the Subcommttee on Marital Property Distribution
at 1 (“Subconmittee Rept.”); see State v. White, 348 Ml. 179, 194-95
(1997) (1 ooki ng to subconm ttee report proposing statutory change to
ascertain legislative intent).

In its report to the legislature, the Subcomm ttee discussed
the i ssue of “whether the presunption of gift doctrine should apply
in a determination of the existence of marital property, thus
allowing all jointly titled property to be classified as marital
property from which a nonetary award could be granted.”
Subconm ttee Rept. at 1-2. Because the state of mnd of the
Subconmittee nenbers in recomending the |egislative change is so
vitally inmportant to our understanding of the reach of the statute,
we set forth a substantial portion of the Subcommittee’s report
bel ow.

The Subcomm ttee found “great disparity and i nconsistency” in

the determ nation of whether all or a portion
of a parcel of jointly titled property has been
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given as a gift from one spouse to the other.
These inconsistencies, reported by nenbers of
the Subcomm ttee and evident in the appellate
deci sions on the i ssue, have |l ed to i nequitable
econoni ¢ consequences at the tine of divorce.

Under the common | aw of Maryl and, when a
spouse titles property as tenants by the
entirety, a presunption of gift to the other
spouse arises, and upon dissolution of the
marriage one-half of the property constitutes
t he donee spouse’s separate property. Consider
the followi ng exanple: a couple is married and
purchases a house for $50, 000. The husband
contributes $45,000 of non-marital property
from an inheritance. A loan is obtained for
t he remai ning $5,000, the nonthly paynments on
which are nmade from the parties’ salaries,
clearly marital property. The property is
titled as tenants by the entirety. The wife
has a 50% interest in the honme at the tinme of
di vorce under the comon |aw of property
because, although he nmde a contribution of
substantially the entire purchase price of the
house, the property was titled jointly.

However, the Court of Appeals held in
Gant v. Zich, 300 Md. 256 (1984), that when
characterizing property as marital or non-
marital for the purpose of granting a nonetary
award, the presunption of gift doctrine does
not arise from the titling of property as
tenants by the entirety. Thus, in the previous
exanple, if the house was worth $70, 000 at the
time of divorce, the wife would have a 50%
property interest in the house and would be
entitled to $35, 000.

Because the presunption of gift doctrine
does not apply to the determ nation of marital
property, a [c]ourt would likely find that 90%
or $63,000 of the property is non-marital and
that 10% or $7,000 is narital property. It
seens that the equitable property distribution
woul d be to award t he husband t he $45, 000 whi ch
was his non-marital contribution, and to divide
the marital proceeds of $25, 000 between the
parties.
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However, in Watson v. Watson, 77 Md. App.
622 (1989), the Court of Special Appeals
determ ned that, regardl ess of the non-nmarital
contri bution, when property is titled jointly,
each party is entitled to 50% of the proceeds.
In the exanple, each party would be entitled to
$35,000. The Court went on to say that the
nonet ary award, allowabl e under [FL section 8-
205], is to be used to adjust any inequities
whi ch exist. The nonetary award, however, can
only be made from that portion of the assets
which have been determined to be nmarital
property, in the exanple, $7,000. Thus,
assumng there is no other nmarital property,
the maxi num anount that the husband could
receive in the exanple is a nonetary award for
$7,000 in addition to his $35,000 share of the
pr oceeds. Under existing |aw, although the
husband’s non-marital contribution was 90% of
t he val ue of the property, the nost that he can
receive at the time of the divorce is 60% of
the val ue of the property. It is unlikely that
a [c]ourt would award the total value of the
marital property to the husband and, in any
event, he woul d receive substantially | ess than
his non-marital contributionto the acquisition
of the house.!®

FI NDI NGS:

A. There are many instances where one spouse
makes a substantial non-marital contributionto
acquire marital property.

B. There exist inconsistencies in the |aw
governing distribution of the proceeds of
property of which a portion is non-marital.

C. Because a nonetary award can only be made
from that portion of the property which is
marital and because the nmarital portion is
often mnimal, the contributing spouse often
receives less than a fair return on his/ her
non-marital investnent.

®This is precisely the | egal scenario that unfolded in Choate.
See Choate v. Choate, 97 MI. App. 347 (1993).
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D. The property distributions which result
from the application of the law often have
severe economn ¢ consequences for the spouse who
made the non-marital contribution.

Id. at 3-6.

Based on these findings, the Subcommttee reconmended t hat the
| egi sl ature add an anendnment to section 8-201(e), providing that
“ANY | NTEREST | N PROPERTY HELD BY A HUSBAND AND W FE | N TENANCY BY
THE ENTI RETY IS * MARI TAL PROPERTY.’” 1d. at 6. According to the
Subcommi tt ee,

[t]he effect of this anmendnent would be to

allowthe entire property in the exanple to be

classified as marital property. Because the

property is titled jointly, under the proposed

statute, the non-marital contribution to the

acqui sition of the property would not preclude

classification of the entire property as

marital. The benefit of such a classification

is that the total value of the property can now

be used by the Court to nake a nonetary award

if it finds that such an award i s warranted.
Id. The Subcommttee’s recommended change to FL section 8-201(e)
was adopted by the legislature in 1994 as Senate Bill 41. See 1994
Ml. Laws, ch. 462.

W believe that the |anguage of the Subcommttee Report
evi dences a legislative purpose to protect at |east those spouses
who contri bute nore than half of the noney used to buy property that
is held by both spouses as tenants by the entirety at the tine of
di vorce. The sane need for protection of such spouses woul d ari se,
however, when property that was once held by the parties as tenants

by the entirety is sold during the marriage, with the proceeds

30



placed in a joint bank account.’” For this reason, we are rel uctant
to accept Ms. Fuge' s argument that section 8-201(e)(2) does not
apply unless the tenants by the entireties property is held at the
time of divorce.

Al though it does not appear that the Subcommttee or the
| egi sl ature actually considered whet her the amendnment woul d apply
to circunstances in which the property in question was sold before
the divorce, the language of the statute permts such
interpretation. The tenporal |anguage of the Subconm ttee Report
suggests that the Subcommttee focused only on situations in which
the property in dispute is owned jointly by the parties at the time
of the divorce. |In its report, the Subcommittee refers multiple
tinmes to property that “is titled jointly,” and nakes no reference
to property that “was” titled jointly. Furthernore, it speaks of
the property itself, not the proceeds of property once titled

jointly. But section 8-201(e)(2), by its terns, refers to “any
interest . . . held by the parties as tenants by the entireties,”
W thout an express requirenent that the real property be owned at

the tinme of the divorce.

"Upon divorce, parties owning a joint bank account becone
tenants in common, entitling each to 50% of the account bal ance.
See Sody v. Sody, 32 M. App. 644, 656-57 (1976) (upon divorce
parties owning joint bank account converted to tenants in conmon,
with each entitled to a one-half interest in the balance of the
account where “the parties nmutually intended the funds [in the
joint account] to be used for famly purposes”); Gravenstine v.
Gravenstine, 58 Md. App. 158, 179 (1984).
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I n the past, Maryl and courts have construed anbi guous st at utes
in accordance with evident |egislative purposes, even when, as
here, there is nothing in the legislative history to suggest that
the legislature considered such an application. In Shapiro v.
Shapiro, 346 M. 648 (1997), for exanple, the Court of Appeals
interpreted FL section 8-103(c), which concerns the nodification of
support agreenents. The statute provides that a court “nmay nodify
any provision of a deed, agreenent, or settlenent with respect to
al i nrony or spousal support executed on or after April 13, 1976,
regardl ess of how the provision is stated, unless there is
(2) a provision that specifically states that the provisions with
respect to alinony or spousal support are not subject to any court
nodi fication.” The support agreenent at issue in Shapiro provided
t hat the anount of spousal support could be court-nodified only in
the event of M. Shapiro’ s tenporary or pernmanent disability, but
that support otherwise was not to be nodified. Affirmng the
circuit court, this Court held that, if any provision in the
agreenent was nodi fi abl e, then all provisions in the agreenent were
nodi fi abl e.

The Court of Appeals reversed. It found the statute anbi guous
as to whether the legislature intended it to be applied in an “al
or not hing” manner. See id. at 657. It therefore turned to the
statute’'s legislative history. The legislative history of FL

section 8-103(c)(2), however, did not resolve the anmbiguity. The
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Court concl uded:

[ We have uncovered nothing in the | egislative
history that indicates that the GCeneral
Assenbly ever focused on the issue with which
we are here concerned. Thus, in order to
construe the statute on the issue here, we
exam ne the General Assenbly’'s purpose in

enacting it. . . . [T]lhe statute’s imedi ate
purpose was to permt court nodification of
cont r act ual support, unless the parties
otherwise agreed, by elimnating, in the

nodi fication context, the distinction between
technical alinmobny and contractual support.
The wultimate purpose was to prevent the
uni nt ended resul ts under separation agreenents
that were produced by the technical alinony-
contractual support dichotony.

If the statutory exception to the general
rule of nodifiability is read to require a
bl anket provi sion, making non-nodifiable each
and every provision in a package of provisions
relating to spousal support, then the evi
that the General Assenbly sought to cure by

§ 8-103(c)(2) is recreated. The only
difference is the nature of the contractual
intent that is frustrated. . . . W can

di scern no |egislative purpose to substitute
one formof frustration of contractual intent
for another in a statute intended to fulfil

expect ations based on the parties’ agreenent.
Nor do we discern in this statute, that was
intended to abolish the technical alinony-
contractual support distinction, an intent to

perpetuate the all or nothing approach to
nodifiability that characterized that prior
| aw.

Id. at 663 (citation omtted). Accordingly, the Court held that
t he spousal support provision was not nodifiable, consistent with

the parties’ agreenent.?

8. Shapiro had not becone tenporarily or permanently
(conti nued. . .)
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As in Shapiro, we find the | anguage of FL section 8-201(e)(2)
anbi guous. VWhile our examnation of the statute’ s |legislative
hi story has reveal ed a | egislative purpose to protect spouses who
contribute nore than half of the nobney used to buy property that is
then held by both spouses as tenants by the entirety, we “have
uncovered nothing in the legislative history that indicates that
the [l egislature] ever focused on the issue with which we are here
concerned,” id., nanely, application of the statute to property
held by the parties as tenants by the entirety at sone tine during
the marriage, but sold before the divorce. Therefore, follow ng
the lead of the Shapiro Court, we will resolve the anbiguity by
interpreting the statute in a manner that furthers its legislative
pur pose.

Wil e the | egi sl ature does not appear to have consi dered such
an application, we believe that it would be consistent with the
overall purpose of the statute. As we discussed earlier, the
| egi slative history of section 8-201(e)(2) reveals a legislative
pur pose to protect spouses who contribute nore than half of the
noney used to buy property that is then held by both spouses as
tenants by the entirety. Denying the statute’s protection to part

of that class of persons by construing it to apply only to cases in

(...continued)

di sabled at the tine that he sought nodification of the spousa
support provision. See Shapiro v. Shapiro, 346 M. 648, 652-53
(1997).
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whi ch the property is still owned by the parties at the tinme of the
di vorce would thwart that purpose. Thus, in interpreting the
statute to further its |l egislative purpose, we hold that FL section
8-201(e)(2) applies to property held by the parties as tenants by
the entirety at any tinme during their marriage, whether or not it
is still held by them at the tine of the divorce. Any ot her
interpretation would not only frustrate the | egislature’s purpose
in passing the statute, but also “recreate” the “evil that the
[l egislature] sought to cure” thereby. See id.

Qur anal ysi s does not end here, however, because there renains
the issue of retroactivity. “I't is a basic rule of statutory
construction that ‘[a] statute is presuned to have prospective
effect only, unless there is a clear legislative intent that the
statute operate retroactively.’” Scroggins v. Dahne, 335 Ml. 688,
694 (1994)(citation omtted).

Mor eover , even wher e perm ssi bl e,
retrospective application is not found except
upon the plainest mandate in the | egislation.
The rationale wunderlying the general rule
provi des that retrospective application, which
attenpts to determne the |legal significance
of acts that occurred prior to the statute’s
effective date, increases the potential for
Interference with persons’ substantive rights.
Washington Suburban Sanitary Comm’n v. Riverdale Heights Volunteer
Fire Co., 308 MI. 556, 561 (1987)(citations omtted).
Her e, Wbodbi ne was sol d ei ght years before t he Cctober 1, 1994

effective date of the statute, while Ms. Fuge’'s divorce action was
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filed after the effective date. As outlined earlier, M. Fuge
argues that the fact that the legislature specified that the
statute “shall be construed only prospectively and may not be
applied or interpreted to have any effect on or application to any
action filed before COctober 1, 1994,” indicates that the statute
does apply to Wodbi ne because Ms. Fuge' s divorce action was filed
after the effective date of the statute. W reject this
contenti on.

Because the legislature was considering only situations in
whi ch the property was still held by the parties at the tinme of
their divorce, in considering the effective date of the statute, it
was focusing on whether the statutory anmendnment would apply to
pendi ng cases, i.e., cases in which the divorce conplaint had
al ready been filed. 1n deciding that section 8-201(e)(2) woul d not
apply to pendi ng cases, the | egislature stated that the statute was
“prospective only,” and clarified that it was not applicable “to
any action filed before [the effective date of the Act].” See
Editor’s Note, FL § 8-201. In light of the context of this
statenment by the |l egislature, we do not find persuasive M. Fuge's
argument that, because Ms. Fuge filed her divorce action after the
effective date of the statute, section 8-201(e)(2) applies to
Wodbine in a prospective application, rendering its proceeds
marital property. The legislature sinply did not consider such a

scenario when it decided that the statute would apply to “actions
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filed” after the statute’ s effective date. This certainly does not
anount to a “clear legislative intent that the statute operate
retroactively.” Scroggins, 335 MI. at 694.

W see no evidence of a legislative intent that the statute
apply retroactively. Accordingly, we hold that, even though FL
section 8-201(e)(2) applies to property held by the parties as
tenants by the entirety at any tinme during the marri age, a class of
property to which Wodbi ne bel ongs, the statute cannot be applied
to Wodbi ne because that property was sold before the statute’s
effective date, Cctober 1, 1994. Thus, the trial court correctly
held that FL section 8-201(e)(2) does not apply to Wodbi ne.

Because we resol ve the section 8-201(e)(2) issue in her favor,
we need not address M. Fuge's alternative argunent under FL
section 8-205(b)(9).

ITI.
Economic Circumstances Considered
In Calculating Monetary Award

M. Fuge next argues that, in calculating the anount of the
2001 nonetary award, the trial court erred in considering each
party’s econom c circunstances at the tine of the divorce in 1998,
rather than at the tinme the 2001 nonetary award was made. M. Fuge
asserts that FL section 8-205(b)(3), by its plain |anguage,
requires a court to consider the parties’ econom c circunstances
“at the tine the award is to be nade” in determ ning the anount of

the nmonetary award. According to M. Fuge, “[t]his is significant
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here because Ms. Fuge’s financial circunstances in June 2001 were
much i nmproved over those of June 1998.~

Ms. Fuge asserts that the econom c circunstances of each party
is but one of many factors a court nust consider in determning the
anount of any nonetary award for purposes of equitable distribution
of marital property, and that the other factors support the trial
court’s allocation. Further, she asserts that it would be unfair
to penalize her for appealing the trial court’s prior awards, which
resulted in the three-year del ay between the parties’ divorce, and
t he 2001 award.

FL section 8-205 directs the court to consider eleven factors
before “determ n[ing] the anpbunt and the nmethod of paynment” of any
nonetary award to be granted “as an adjustnent of the equities and
rights of the parties concerning marital property:

(1) the contributions, nonetary and non-
nonetary, of each party to the well-being of

the famly;

(2) the value of all property interests of
each party;

(3) the econom c circunstances of each party
at the time the award is to be nade;

(4) the circunstances that contributed to the
estrangenent of the parties;

(5) the duration of the marriage;
(6) the age of each party;

(7) the physical and nental condition of each
party;
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(8) how and when specific marital property or
interest in the pension, retirenment, profit
sharing, or deferred conpensation plan, was
acquired, including the effort expended by
each party in accurmulating the nmarital
property or the interest in the pension,
retirenent, profit sharing, or deferred
conpensati on plan, or both;

(9) the contribution by either party of
property described in 8 8-201(e)(3) of this
subtitle to the acquisition of real property
held by the parties as tenants by the
entirety;

(10) any award of alinony and any award or
ot her provision that the court has nade with
respect to famly use personal property or the
famly honme; and

(11) any other factor that the court considers
necessary or appropriate to consider in order
to arrive at a fair and equitable nonetary
award or transfer of an interest in the
pensi on, retirenent, profit sharing, or
deferred conpensation plan, or both.

It is the court’s consideration of the third factor, “the economc
ci rcunst ances of each party at the tinme the award is to be nade,”
that M. Fuge challenges in this appeal.

As outlined earlier, thetrial court explicitly stated that it
was considering the parties’ econom c circunstances in 1998 when
maki ng the 2001 award. 1In response to M. Fuge' s contention that
It must consider the parties’ econom c circunstances in 2001, the
court announced, “Even though we are right here in 2001, we are
really back in 1998.”

Oiginally, in 1998, the trial court split the previously-
determ ned amount of wmarital property 50/50, resulting in a

$141,510 award to M. Fuge. |In 2001, the court sinply deducted
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Whodbi ne fromthe marital property anmount and again split the new
marital property amount 50/50, resulting this tinme in a $47, 565. 50
award to Ms. Fuge. This anmount represented 50 percent of the 1998
val ue of M. Fuge’s busi ness.

M. Fuge cites a single out-of-state case, in addition to the
pl ain | anguage of section 8-205, in support of his position.
According to M. Fuge, the court in McDiarmid v. McDiarmid, 649
A.2d 810 (D.C. C. App. 1994), held that it is “inplicit in the
provi si ons governi ng equi tabl e distribution that the val uation date
be reasonably proximate to the date of distribution.”

McDiarmid i nvol ved an approxi mately 17 nont h del ay bet ween t he
trial and the trial court’s issuance of the original nonetary
award. See id. at 811-12. It was during this time period that the
val ue of certain marital property was all eged to have substantially
changed. The District of Colunbia Court of Appeals addressed
“whether the trial court abused its discretion in failing to
reval ue” these assets as of the time of the award, rather than
relying on the values determned at trial. See id. at 812. In
answering this question, the court noted that the D.C. statute
governing equitable distribution did not specify a valuation date
that nust be used by the trial court, but did require the court to
“distribute all property accunul ated during marriage ‘in a manner
that is equitable, just and reasonable.’” See id. |In holding that
the trial court indeed had erred in failing to revalue the
property, the McDiarmid court expl ai ned:

The distribution of property upon dissol ution
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of marriage should be responsive to the
parties’ then current needs and circunstances.
An equitable distribution requires the court
to consider the current values of the marital
property, such that upon distribution, each
party’s needs are adequately addressed. e
recogni ze that it is within the trial court’s
discretion to “adopt a date for valuation
whi ch best works econom c justice between the
parties.” Thus, we do not endeavor to
establish as a matter of |aw a valuation date
to be used in every situation. Nonetheless,
there are circunstances in which the
di stribution of assets based on stale
valuations violates the provisions of [the
D.C. statute], requiring that the distribution
be equitable, just and reasonable. The case
bef ore us today presents such a circunstance.
Id. at 813 (citation omtted).

Al t hough Mcpiarmid did not concern the recal culation of an
earlier nonetary award, as in this case, we agree with the basic
princi pl es espoused by the McDiarmid court. Although our case does
not concern stal e valuation of marital property, but instead “stale
econom ¢ circunstances,” we believe the reasoning extends to our
situation.

W agree wth M. Fuge that the plain |anguage of FL 8-
205(b) (3) nmandates that the trial court consider the parties’
econom ¢ circunstances at the tinme the award is made. W al so hol d
that the trial court nust keep in nmind all eleven of the section 8-
205(b) factors upon renand. The nodification of an original
nonetary award on renmand is still an “award,” triggering
consi deration of the section 8-205(b) factors.

It islogical that atrial court be required to reconsider the

section 8-205(b) factors, even in a case such as this, where it
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essentially is revising an earlier nmonetary award.® The weight
that a court gives to the section 8-205(b) factors, and the size
and nature of its ultimte award, may depend on the anmount of
marital property to be distributed.

When the extent of the marital property has changed due to an
appel l ate decision, the trial court should rethink whether its
original nmethod of allocationis still “equitable” in light of the
new circunst ances. Further, the court nust carefully consider
whet her t here have been any ot her changes in circunmstance since its
original award that nay have caused the equities to shift,
justifying a different allocation of the marital property.

Trial judges should not be encouraged to sinply take out their
rubber stanps when faced wth a remanded nonetary award,
automatically allocating the new marital property anount in the
same manner as in the original award. To do so could result in
I nequi tabl e and unj ust awards.

VWil e we synpathize with Ms. Fuge’ s argunent that she shoul d
not be penalized for noting an appeal fromthe original judgnent,
we conclude that requiring a reconsideration of the section 8-
205(b) factors to ensure an equitable award is not a penalty. It
instead ensures justice. Wile she my feel penalized by
reconsideration, it would be an affront to justice to allow her to

benefit from any windfall she m ght be afforded if the court did

°This is especially true when, as here, one party highlights
a specific factor that it believes has changed substantially since
the original award.
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not take a fresh look at the parties’ circunstances to ensure the
“equitabl e’ award that the | aw requires.

We hold that the trial court erred in failing to reconsider
t he section 8-205(b) factors, specifically factor 8-205(b)(3), upon
making its 2001 award in response to our decision in Qpinion Il
W therefore remand this issue to the trial court for a fresh
consi deration of the section 8-205(b) factors.

III.
Private Schooling

The sole issue raised by Ms. Fuge in her cross-appeal is
whet her the trial court erred in finding that M. Fuge was not
obligated to pay any portion of the Fuge children s private school
tuition, after determning that the children had a “particular
educational need” for that schooling under FL section 12-204(i).

FL section 12-204(i) provides that a court may order that “any
expenses [incurred] for attending a special or private el enentary
or secondary school to neet the particul ar educati onal needs of the
child[ren]” be “divided between the parents in proportionto their
adj usted actual incomes.” W interpreted the nmeaning of the term
“particul ar educational need” in witt v. Ristiano, 118 Ml. App. 155
(1997). In that case, we held that, in determ ning whether a child
has a “particular educational need,” a court should *“consider
whether to attend or remain in a special or private school is in
the child s best interest and whet her and how parents are required
to contribute to that expense.” 1Id. at 169. In making that

determ nation, the witt Court put forth a “non-exhaustive” |ist of
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factors to be considered. These factors include (1) “the child s
educational history,” (2) “the child s perfornmance while in the
private school,” (3) “famly history,” (4) “whether the parents had
made the choice to send the child to the school prior to their
divorce,” (5) “any particular factor that may exist in a specific
case that mght inpact upon the child s best interests,” and (6)
“the parent’s ability to pay for the schooling.” 1d. at 170-71.
At the June 2001 hearing on the issue of child support, M.

Fuge testified that the children began attending private schoo
before his separation from M. Fuge.

[MR FUGE S ATTORNEY]. Wil e you and your wfe

were still living together, who paid the

private school tuition?

[MR FUGE]. The children’ s grandfather.

Q Have you ever had occasion to pay the
private school tuition?

A. No, sir. . . . It’'s always been paid for

by their grandfather, and I cannot afford the

tuitions of the schools they go to.

Q \What, if anything, did your wife tell you

about who was going to pay for the private

school tuitions for the children?

A She explained to ne that her father was

going to pay for the private school tuition of

our chil dren.
Despite his initial statenent that he had never paid private schoo
tuition, M. Fuge conceded during cross-exam nation that he had
i ndeed “paid for Bl essed Sacranent School” for at |east one of his
chil dren, though he could not specify which one.

Later, Ms. Fuge took the stand, and testified as foll ows:
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[ MS. FUGE S ATTORNEY]. [H ave [your children]
al ways attended private school ?

[ M5. FUCGE]. Yes, they have.

Q And did they do that even when you and M.
Fuge were living together?

A.  Yes, they did.

Q And who paid for it before the two of you
began having marital problenms and you then
separ at ed?

A well, M. Fuge paid for St. Patrick’s,
Bl essed Sacranent, Chevy Chase Mt hodist, the
Bapti st church school that the children went
to when they were younger, and when they
started at [Stone R dge] and WMater Dei ny
father and nother started paying their
tuition.

Q And was that around the tine, or shortly
before the time you separated that they
started at Stoneridge and Mater Dei ?

A. Yes.

Q Did M. Fuge . . . indicate that he did
not want the children in private school ?

A. No.

Ms. Fuge described the schools that her three children were
attending at the tinme of the hearing. According to Ms. Fuge, Tonmy
was an ei ght h-grader at Mater Dei, which he had attended since the
first grade; Ally was a hi gh-school sophonore at Stone Ri dge, which
she had attended since the third grade; and Jeffrey was a rising
seni or at Episcopal H gh School, a boarding school that he had

attended since his sophonore year.' M. Fuge testified that, when

According to Ms. Fuge’s financial statenent, the base tuition
anounts for the children’s schools for the 2001/ 02 school year were
(conti nued. . .)
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she received the children’s tuition bills, she would forward them
to her father’s office, which would pay them She expl ai ned that
there was no agreenent with her father guaranteeing that he would
pay the children’s tuition in the future.

W will not reverse a trial court’s factual findings unless
clearly erroneous. See Noffsinger v. Noffsinger, 95 Ml. App. 265,
285, cert. denied, 331 Md. 197 (1993). |If there is any conpetent
evidence to support the factual findings below those findings
cannot be held to be clearly erroneous. See Fantasy Valley Resort,
Inc. v. Gaylord Fuel Corp., 92 M. App. 267, 275, cert. denied, 328
Md. 237 (1992). We review the trial court’s first-level findings
as to the witt factors, and its overall finding that M. Fuge is
not obligated to contribute to his children’s private school
tuition, under this standard.

Considering the witt factors, the court found that the Fuge
children had a history of private education, that they were “doi ng
good in school,” and that the famly had a tradition of attending
private school. As to the fourth witt factor, whether the parents
chose prior to their divorce to send their children to private
school, the court “[found] as a fact that the parties did agree
that the children would attend private school. There was no
speci fic agreenent between them as to paynent, but there was a

representation by Ms. Fuge that her father would pay.”

(...continued)
as follows: Mater Dei - $8,900, Stone Ridge - $15,280, and
Epi scopal - $26, 000.
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After explicitly finding that it was in the children’ s best
interests to continue their private education, the court found, as
to the sixth witt factor, that M. Fuge did not appear to have the
ability to pay. The judge stated:

[1]t is very difficult for me, or sonebody
like me, to find that sonmeone |ike M. Fuge,
who does make about a quarter of a mllion
dollars a year, can’'t afford to pay for or
contribute to, the private education of his
children, but the fact is he can't.

He has submtted a financial statenent,
| ots of financial records have been put into
evidence, and there is no evidence that M.
Fuge has noney in a secret account sonepl ace
and i s stashing noney sonmewhere.

There does appear to be a bal ance at the
end of each nonth based on his financial
statement, but it’s not reflected in his asset
colum. He has got alittle bit of noney, but
you would think that sonebody who nmkes as
much noney as he does a year gross woul d have
nore assets, but he doesn’'t.

So | find, having considered all the
factors, one, Ms. Fuge did represent a proni se
that her father would pay for it. | recognize
that her father has no obligation to pay for
the private education of the children. It is
wonderful that he is doing it, and the parties
and their children are lucky that he is
generous enough to pay for the education; but
M. Fuge, | find, does not have the obligation
to pay for the private education.

Ms. Fuge argues that the trial court’s finding that M. Fuge
did not have the ability to contribute to the children’ s private
school tuition was clearly erroneous. She asserts that M. Fuge’'s
financial statenent, admitted into evidence, denonstrates that he
had a substantial armount of nonthly incone after taxes and

expenses.
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For the year 2000, M. Fuge listed his nonthly wage i ncone as
$11,098, and his nonthly inconme from ot her sources as $10, 020, for
a total nonthly inconme of $21,118. Taxes attributable to this
income totaled $7,469, leaving a nonthly incone, after taxes, of
$13, 649. Hs total nonthly expenses (not including taxes),
i ncluding those for his children, totaled $11,186.' Thus, he had
$2,463 per nonth available to save. According to his financi al
statement, M. Fuge's total liabilities were approxi mately $40, 000
nore than his total assets.

G ven this evidence, we hold that the trial court’s finding
that M. Fuge | acked the ability to contribute to his children’s
tuition was clearly erroneous. M. Fuge' s financial statenent
i ndicates that, after paynent of taxes and expenses, he coul d save
$2,463 per nmonth, or $29,556 per year. This is not an
i nconsequential ampbunt, and is certainly nore than the “little bit
of noney” that the court characterized it. Surely, soneone who has
$29,556 per year available for savings, after all expenses,
including retirenent contributions, is able to contribute to his

children’s private school tuition. H s past expenditures of

M. Fuge’'s financial statenment reflected a $2,000 nonthly

deduction for “Retirenment,” though a footnote appended to the
statenent clarified that M. Fuge was not actually reserving this
anount. Instead, M. Fuge indicated that “If | amable to do so,

| would like to set aside this anpbunt on a nonthly basis as a
contribution to a retirenent plan and/or as a cushion in the event
of an energency. To date, | have been unable to do so.” In our
calculations, we treat this nonthly retirenent deduction as an
expense.
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i ncone, resulting in a $40,000 negative net worth, do not justify
a finding that, given his current incone and expenses, he i s unabl e
to pay for private schooling.

His ability to pay, however, is not the only pertinent factor.
After finding that M. Fuge was unable to contribute to private
school tuition, the trial court |ater concluded that M. Fuge had
no obligation to so contribute to the tuition, apparently due to
Ms. Fuge’'s “representation that her father would pay.” Deciding
that M. Fuge had no obligation to pay based on this representation
certainly is perm ssible. Because the court relied in part onits
clearly erroneous factual finding that M. Fuge was unable to pay,
however, we cannot affirmits decision. Thus, we remand this issue
in order for the trial court to reconsider the witt factors, and
take a fresh |ook at whether M. Fuge has an obligation to
contribute in light of his ability to do so based on his financi al
st at enent .

JUDGMENT AFFIRMED IN PART AND
REVERSED IN PART. CASE
REMANDED FOR FURTHER
PROCEEDINGS CONSISTENT WITH
THIS OPINION. COSTS TO BE PAID
BY APPELLANT/CROSS-APPELLEE.
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