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This appeal is the |atest attenpt to resolve a | ong-standi ng
di spute regarding the parole revocation of M chael Poll ock,
appel | ant. W rmust decide whether test results indicating the
presence of marijuana in a urine sanple allegedly supplied by
Pol | ock shoul d have been excluded due to the failure of staff at
Pat uxent Institution (“Patuxent”) to strictly follow Patuxent’s
procedures for collecting and docunenting urine specinens. After
the Court of Appeals remanded for a decision on this question, the
Circuit Court for Howard County held that the test results were
properly adm tted and consi dered by the Patuxent Institution Board
of Review (the “Board”), appellee, both in deciding to revoke
Poll ock’s parole and in later deciding not to renew his expired
parole order. W shall affirmthe circuit court’s decision.

FACTS AND LEGAL PROCEEDINGS
The Test

Pol l ock, who killed a cab driver during an argunent, was
incarcerated in the Maryland Division of Correction as innate
nunber 4695 on Novenber 23, 1971. He is serving a life sentence
with the possibility of parole for first degree nurder, plus two
years consecutive for escape.

In April 1980, Pollock was comritted to Patuxent as a person
eligible for Patuxent prograns. He becane eligible for parole in
Decenber 1985, and was paroled in Septenber 1988. Poll ock’ s npst
recent parole order was issued in June 1996, with an expiration

date of May 1997.



One condition of Pollock’s parole was annual wurinalysis
testing to deternmne whether he was in conpliance with the “no
drugs” and “obey all |aws” requirenents of his parole order. On
May 15, 1997, Pollock arrived at Patuxent to submt a urine sanple.
The speci nen associ ated with Pol |l ock tested positive for marijuana.
According to Pollock, what happened during the collection and
testing of this specinen requires exclusion of those test results.

Sgt. A P. Jones was on duty when Pollock arrived. Jones
conpleted the required “Request for Uinalysis Test” form
certifying that “Mcheal [sic] Pollock” had verified his identity
by “I1.D. card.” Jones certified, by signing the form that Poll ock
had

submitted a urine specinmen in nmy presence in a
speci nen bottle | abeled with the i nnate’ s nane
and nunber and today’'s date, and thereafter
the i nmate handed ne the bottle. | thereafter
sealed the bottle with evidence tape, and
mai nt ai ned excl usi ve possessi on and control of

the bottle wuntil 1 transferred it from ny
possession and control as indicated bel ow

CHAI N- OF- CUSTODY COF SPECI MEN

From above-naned i nmate To APJones Date 5-15-97 Tinme 10: 30 AM
From AP Jones To Lock Refrigerator Date 5-15-97 Tinme 10: 33 AM
From Capt. L. LathamTo P. Stuffey Date 5-15-97 Tinme 1:40 PM

Apparently in an attenpt to use Pollock’s inmate nunber as the

nunmber identifying Pollock’s urine specinen, Jones filled in the

bl ank for “nunber” on that formwth “4697.” (Enphasis added.)
At the sane tine he obtained Pollock’s sanple, Jones also

conpl eted another required Patuxent form entitled *“Incident



Report.” Jones conpleted the “nature of incident” blank with the
foll owi ng handwitten note:
On the above date and approx. tinme the above
nanmed inmate gave a urine sanple for drug
testing. The test was administered by this
writer and observed by CO D[.] Taylor. The
sanpl e was secured in the | ocked refrigerator
in the infirmry.
Jones al so used number 4697 on that Incident Report.
Athird formconpleted at the tinme Poll ock submtted his urine

sanple, was entitled:

Friends Medical Laboratory
Laboratory Testing Requisition Form

This form identified Patuxent as the “Collection Site” for *“7"
di fferent speci nens, one coll ected on May 8, another on May 10, and
five on May 15, 1997. Listed under the “Specinmen Identity” col umm
of this form were handwitten nanes of seven different innmates.
Each nanme appeared in a separately nunbered box. The first linein
each box identified the inmate’'s nanme in manuscript with a
correspondi ng i nmate nunber. On the second |ine, appearing right
bel ow t he manuscri pt nane and i nmat e nunber, each i nnmat e si gned the
form

“M chael Pollock # 4669” is identified as the fourth speci nen,
dated “5-15-97,” and “collected by A P. Jones & D. Taylor.”
(Enmphasi s added.) In cursive, under his manuscript nanme and
nunber, M chael Pollock signed his nane and correctly identified

hinsel f as “# 4695.” (Enphasis added.) The formi ndicates “Capt.



L. Lathant “released” the specinens to a courier from Friends
Medi cal Laboratory (“Friends”) on “5/15/97" at “1:35 pm” and
aut hori zed Friends to test the specinens.

The next day, on May 16, 1997, Friends tested a urine sanple
recei ved on “05/15/97" that it identified as belonging to “Cient:
Pol | ock, M chael 4669.” (Enphasis added.) The results of this
test showed that the sanple was positive for marijuana. Friends
faxed a copy of the test results to Patuxent on May 19, 1997.

A parole revocation warrant was issued imrediately. On My
20, Pollock surrendered and was returned to Patuxent. At a May 22
prelimnary revocation hearing, Pollock deni ed using marijuana, but
“admtted that he had been briefly in the presence of suspected
marij uana snokers[.]” The hearing officer found probabl e cause for
charges that Pollock had violated the ternms of his parole, and
ordered a parol e revocation hearing.

On May 23, at the request of Patuxent, Friends perforned a
“confirmation re-test,” with the same results. The confirmation
test report identified the “client” fromwhomthe sanpl e was taken
with the sane typewitten “Pollock, Mchael” that appeared on the
original test report, but without the incorrect typewitten i nmate
nunber “4669." Instead, handwitten i nmedi ately beneath Pol |l ock’s
nane is the following notation: “4695 Ref-P.” (Enphasis added.)
It is unclear whether the person who added the handwitten innate

nunmber was soneone at Friends or at Patuxent.



Revocation And Non-Renewal

Pol | ock’ s parol e revocati on heari ng began on June 19, 1997 and
concluded on July 17, 1997. At the hearing, Pollock noved to
dism ss the revocation proceedi ngs because he had not received
tinely notice of the hearing pursuant to Patuxent Institution
Regul ation (“PIR’) 240-19.V.C Additionally, Pollock noved to
exclude the wurinalysis reports on the ground that there were
violations of the chain of custody procedures and docunentation
requi renents established by Patuxent Institution Directive (“PID")
110-18.1

The Board deni ed both notions. Based on the test results from
Friends, it concluded that Pollock had used marijuana in violation
of the terns of his parole. *“[Dlue to the seriousness of these
violations,” the Board ruled that Pollock was “no | onger eligible
for Patuxent progranms.” As a result, Pollock was transferred to
anot her correctional facility wwthin the DOCto serve the remai nder
of his sentence.

I n August 1997, Poll ock appeal ed the Board’ s decision to the
Circuit Court for Howard County. He argued that the Board viol at ed
its own rules by failing to provide tinely notification of the

revocation hearing and that the urinalysis test results were

'Pol | ock al so testified on his own behal f, suggesting that the
positive test results mght have reflected nedication he took for
a heart condition, “second-hand snoke” to which he was exposed, or
retribution by a friend.



I nadm ssi bl e because a chain of custody was never established.
Pat uxent responded that the issues raised by Pollock were noot
because Pollock’s parole order had expired before the July 1997
parol e revocation hearing, and, alternatively, that there was
sufficient evidence to establish a chain of custody for Pollock’s
speci nmen.

On April 15, 1998, the circuit court reversed the Board's
deci sion to revoke Poll ock’ s parole, ruling that the Board was | ate
innotifying Pollock of the revocation hearing. The circuit court,
however, did not address whether the urinalysis results could be
used agai nst Pollock as grounds for revocation of his parole.

As a result of this order, the Attorney General advised
Pat uxent that Poll ock

must be brought back to the Patuxent
Institution and either (1) be declared a “non-
el i gi bl e person” based on facts other than the
parole revocation (although the Board nay
consi der the positive urinalysis that [led] to
the revocation); or (2) return the inmate to
parole as an eligible person; (3) reinstate
the eligible person status, but factually
determine that parole is not appropriate
through the “annual review' process (rather
than in conjunction with a parol e revocation).

Pat uxent chose the third option. On May 8, 1998, it advised
Pol | ock that, during his appeal of the Board s revocation deci sion,
“your annual review for parole status . . . lapsed.” Accordingly,

an annual parole review hearing was scheduled for May 21, 1998.

In response to this notice, on May 13, 1998, Pollock filed a



habeas corpus petition in the Crcuit Court for Howard County.
Shortly thereafter, at the May 21 annual review hearing, the Board
relied on the positive urinalysis results in deciding not to renew
Pol |l ock’s parole. Noting “the legal inplications of this case,”
the Board returned Pollock to Patuxent as “an Eligible Person,”
where he was “put on [the] drug tier.”

On June 2, 1998, the circuit court held a hearing on Poll ock’s
habeas petition. A year later, on June 30, 1999, the circuit court
deni ed habeas relief because Pol |l ock’s parol e had expired, so there
was “no parole to which Pollock could be restored.”

Pol | ock appeal ed that decision to this Court, raising both
constitutional and procedural argunents. W affirned in an
unreported decision that adopted the circuit court’s rationale.
See Pollock v. Patuxent Inst. Bd. of Review, No. 1657, Sept. Term
1998 (filed June 14, 1999). The Court of Appeals granted
certiorari to consider whether a Patuxent parolee has a
constitutional right to remain on parole until the parole is
revoked in accordance with a revocati on proceedi ng that neets “due
process” standards. See Pollock v. Patuxent Inst. Bd. of Review
358 Md. 656, 666 (2000). The Court, however, ultimtely declined
to decide that question until all of the non-constitutional
guestions were resolved. See 1id. at 666-67. It vacated this
Court’ s decision and remanded the habeas petition because Pol |l ock

had “never obtained judicial review of the use of the May 1997



report of wurinalysis either as the basis for the original
revocation or as the basis for the My 21, 1998 non-renewal on
annual review.” Id. at 668.

On renmand, by witten order dated June 27, 2001, the circuit
court found that the testi nony and docunents presented by t he Board
constitute[] “substantial evidence” in support
of the conclusion that the sanple submtted by
M. Pollock contained marijuana in violation
of his conditions of parole. The testinony
and exhibits show directly, or support a
reasonabl e i nference, that all requirenents of

PID No. 110-18 concerning the taking,
storage, transfer and testing of the sanple
were conplied with, even if one page of the
chain of custody [forn] was not introduced as
an exhibit. The content of that page and the
conpliance of that docunment with PID No. 110-
18 was testified to by Sgt. A P. Jones.
The habeas court held that both the decision to revoke Pollock’s
parol e and the decision not to renew it were “fully justified” by
“the finding that M. Pollock’s urine sanple from May 15, 1997
contai ned marijuana in violation of his conditions of parole.” It
is fromthis decision that Poll ock now appeal s.
DISCUSSION
Pol | ock asserts that the Board’s finding that the positive
uri ne speci nen was the sane urine specinmen collected from Pol | ock
on May 15, 1997 was clearly erroneous because that fact “was never
established with any reasonable degree of certainty[.]” In

addi tion, he argues that the decision to admt the test results at

the revocation hearing and to rely on those results as grounds for



revocation and non-renewal “was incorrect as a matter of [|aw
because PID 110-18, entitled “Urinalysis Testing,” “sets forth a
mandatory procedural framework that nust be fol | owed when obt ai ni ng
and testing a Patuxent inmate’s urine for illicit drugs.”

PID 110-18 does prescribe procedures for collecting and
handl i ng urine specinens received from Patuxent inmates.? The
following portions of this directive are at issue in this case:

2. Each request for a urinalysis test shal
be docunented by an Incident Report
(Appendi x A) and a Request for Urinalysis
Test (Appendi x D). )

4. The wurine specinen shall be collected
fromthe inmate as foll ows:

C. Staff shall hand to the inmate the
speci men bottle, pre-labeled with
the inmate’s name, number, and date.

This information shall be
handwritten. The inmate shall be
asked to acknowledge that

information on the label is correct.

The bottle number shall be
noted on the Incident Report Form
(Appendix A) .

d. Wen the inmate has handed the
filled bottle back to staff, staff
shall ensure that the bottle is
tightly capped, and then shal
properly secure a pi ece of “Evidence
Tape” over the cap and to the sides
of the bottle.

f. The col | ection of the urine specinen
shall be docunented on the

’The term “inmate” is defined to include parolees. See
Pat uxent Institution Directive 110-18.1V.b.
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| nci dent Report.

g. The original copy of the Medical
Laboratory Chain of Custody Form
shal | be retai ned unti | t he
speci nens are picked up for testing.
The original copy shall be signed by
and rel eased to t he Medi ca

Laboratory courier. The duplicate
copy shall be sent to the Major’s
Office.

5. The urine specinen shall be handl ed and

processed as foll ows:

a. The nunber of staff handling the
speci nen should be mnimzed. Al
items shall then be placed in the
refrigerator in the Mjor’'s area
At all times, the specimen should be
in the actual possession and control
of staff or secured in a manner
which does not <compromise  the
integrity of the chain of custody. .

(Enphasi s added.)

Pol | ock cl ai ns that “Patuxent disregarded a nunber of its own
mandatory rules relating to establishing a proper chain of
cust ody,” which required exclusion of the test results as a matter
of |aw. Specifically, he points to four “violations” that he
contends rendered the Board's decision to admt the |lab test
results and to rely on themin not renewing his parole “arbitrary
and capricious.”

1. Jones, the collecting officer, either used no
identification nunber on the specinen bottle
from Pol | ock, or used the wong i nmate nunber
onit, inviolation of PID 110-18.VI.A 4.c.

2. Instead of placing the evidence tape over

Pol l ock’s specinmen bottle hinself, Jones

10



all owed Pollock to do so, in violation of PID
110-18.VI. A 4.d.

3. Jones and Corrections O ficer Taylor, who was
the other staff nenber present when Poll ock
subnmitted his urine specinen, did not docunent
that Taylor actually handled the specinen
bottle, in violation of PID 110-18.VI.A. 4.
4. Pat uxent failed to produce a signed copy of
the Medical Laboratory Chain of Custody Form
in violation of PID 110-18. A 4.qg.
Standard of Review
Qur role in reviewng an admnistrative decision is the sane
as that of the circuit court. See Jordan Towing, Inc. v. Hebbville
Auto Repair, Inc., No. 121, Sept. Term 2001, 2002 Md. LEXIS 362,
*17 (filed June 12, 2002). W nust reeval uate the admnistrative
decision itself. See id. W uphold the agency’ s decision when it
is supported by both the agency’s actual findings and the actua
reasons advanced by the agency in support of its decision. See
United Steelworkers of Am., Local 2610 v. Bethlehem Steel Corp.,
298 M. 665, 679 (1984). In particular, we accept the agency’'s
findings of fact when they are supported by substantial evidence in
the record. See Jordan Towing, 2002 M. LEXIS 362, *18.
Substantial evidence is “‘such relevant evidence as a reasonable
m nd mght accept as adequate to support a conclusion.’” Id.
(citation omtted).

We uphold the agency’'s decision of law if it is legally

correct. See Gigeous v. Eastern Correctional Inst., 363 Ml. 481,
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496 (2001). "An agency is best able to discern its intent in
promul gating a regul ati on. Thus, an agency's interpretation of the
meani ng and intent of its own regulationis entitledto deference."
Changing Point, Inc. v. Maryland Health Res. Planning Comm'n, 87
Ml. App. 1 50, 160 (1991).

I.
Per Se Exclusion Of The Test Results
Under The Accardi Doctrine

I n support of his contention that the Board erred in admtting
and considering the test results, Pollock relies on Hopkins v.
Maryland Inmate Grievance Comm’n, 40 Ml. App. 329 (1978). Hopkins
foll owed and applied United States ex rel. Accardi v. Shaughnessy,
347 U.S. 260, 74 S. C. 499 (1954), which established the oft-cited
rule of admnistrative |aw known as the “Accardi doctrine.” The

Accardi doctrine states that [a]l n agency of the governnent rmnust
scrupul ously observe rules, regul ati ons or procedures which it has
established. Wen it fails to do so, its action cannot stand and
courts wll strike it down.'” Hopkins, 40 M. App. at 335-36
(quoting United States v. Heffner, 420 F.2d 809, 811 (4th Gr.
1969)).

“[T] here i s an abundance of authority for the doctrine that an
agency cannot violate its own rules and regulations.” 1d. at 336.

Most recently, the Court of Appeals confirned that under Maryl and

law, courts will review an agency’s actions “to deternmine if the

12



agency conplied with its regulations and required procedures.”?
Maryland Transp. Auth. v. King, No. 17, Sept. Term 2001, 2002 M.
LEXI S 332, *18-19 (filed June 10, 2002). W have held specifically
that the Accardi doctrine applies to the actions of other Mryl and
correctional agencies under the auspices of the Departnent of
Public Safety and Correctional Services, including the Departnent
of Corrections (“DOC’'). See, e.g., Smith v. State, 140 M. App.
445, 462 (2001)(DOC “was bound by its regulation” governing
eligibility of inmates for “double celling” dimnution credits);
Hopkins, 40 Md. App. at 337 (Inmate Gievance Conm ssion was bound
by DOC regul ati ons governi ng revi ew of decisionto commt innmate to
solitary confinenent).

| f, as Pollock contends, Patuxent staff violated PID 110-18,
and i f the Accardi doctrine applies to those violations of PID 100-

18, then the positive test results should have been excl uded,

]!Interestingly, this opinion, which was filed after oral
argunent in this case, points out that the Court of Appeals had
“not previously discussed the Accardi doctrine as such, or even
cited Accardi[.]” Maryland Transp. Auth. v. King, No. 17, Sept.
Term 2001, 2002 Md. LEXIS 332, *18 (filed June 10, 2002). The
Court noted in dictum that “[t]he Court of Special Appeals has
recogni zed or applied the Accardi doctrine in numerous opinions[.]”
Id., 2002 Md. LEXIS 532, *17. Utimately, however, the Court
declined to “further explore the Accardi doctrine and t he extent of
its applicability to Maryland adm nistrative proceedings .
because . . . the Maryland Transportati on Authority did not V|olate
any of its regulations.” 1d., 2002 Md. LEXIS 332, *20. See also
Jordan Towing, Inc. V. Hebbville Auto Repair, Inc., No. 121, Sept.
Term 2001, 2002 Md. LEXI S 362, *26-27 (filed June 12, 2002) (quoti ng
King and stating that “[w]le have previously indicated that,
generally, an admnistrative agency should follow its own
established rules, regulations and procedures”).

13



w thout specifically inquiring whether the violations prejudiced
Pol | ock. As the King Court noted, this Court has “taken the
position that, in situations where the Accardi doctrine is
applicable, it does not natter whether one was prejudiced by the
failure of the agency to follow its procedures or regulations.”
King, 2002 Md. LEXI'S 332, *17-18 (citing Bd. of Educ. of Baltimore
City v. Ballard, 67 M. App. 235, 239 n.2 (1986)(“If [the agency]
was required to strictly follow its rules, whether or not [the
agency] was prejudiced by the defect is not an issue”)). In that
event, the Accardi doctrine would require the per se exclusion of
the Friends | ab reports if Patuxent staff nmenmbers did not strictly
conply with PID 110-18.

Pat uxent acknow edges the Accardi doctrine and its potenti al
i npact on this case, but argues that the specific violations of PID
110- 18 all eged by Pollock fall within the principal exception to
the doctrine. This “Accardi exception” states “that the doctrine
does not apply to an agency’'s departure from procedural rules
adopted for the orderly transacti on of agency business.” Hopkins
40 Md. App. at 336. Thus, not every internal procedural policy
adopted by an agency invokes the Accardi doctrine. See Durham v.
Fields, 87 MI. App. 1, 18 n.2, cert. denied, 323 Ml. 308 (1991).

Whet her the Accardi doctrine applies to this case is a
question of law that requires us to examne the |anguage and

pur pose of PID 110-18.
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I n det erm ni ng whet her an agency rul e has
sufficient force and effect to trigger an
application of the Accardi doctrine, Maryl and
courts generally look to see whether it
"affects individual rights and obligations,"
See James, 96 M. App. at 422 (quoting Peter
Raven- Hansen, Regulatory Estoppel: When
Agencies Break Their Own "Laws", 64 Tex. L.
Rev. 1, 16 (1985)), or whether it confers

"i nport ant procedur al benefits upon
i ndividual s." Board of Education of Anne
Arundel County v. Barbano, 45 M. App. 27, 41
(1980).

Anastasi v. Montgomery County, 123 M. App. 472, 491 (1998).
Courts also | ook at “whether the agency intended the rule to be
| egi sl ative as ‘evidenced by such circunstantial evidence as the
formality that attended the naking of the law, including the rule
meki ng procedure and publication.”” James, 96 M. App. at 422
(citation omtted).

Hopkins provides an instructive illustration of a “procedural
benefits” regulation that is subject to the Accardi doctrine
because it “confers inportant . . . benefits upon” innmates. See
Barbano, 45 Md. App. at 41. In that case, we rejected an attenpt
to classify a DOC regul ation as a “nere aid” to the DOC s exercise
of its discretion in conducting its affairs. The regulation at
i ssue provided that an inmate confined to isolation as a result of

an infraction of DOC rules “wi || appear before the Adjustnment Team

within. . . 72 hours of the alleged violation unless prevented by
exceptional circunstances.” Hopkins, 40 Md. App. at 330. W held
t hat

15



[i]t is clear that [the rule] . . . , whichis
couched in unanbi guous, mandatory | anguage,
was not intended to govern internal agency
procedures but was specifically adopted to
confer inportant procedural benefits and
saf eguards upon inmates, including, anong
other things, "mnimzing the length of the
period of restrictive confinenment which an
inmate may be forced to endure prior to an
adj udi cation of guilt."

Measured by these standards the action of
the Division of Correction in departing from
its own rul e cannot stand.

Id. at 337 (citation omtted).

Simlarly, a prior episode in Pollock’s own parole history
provi des anot her exanpl e of a Patuxent rule that is not exenpt from
the Accardi doctrine because it “confers an inportant procedura
safeguard” that “protect[ed] [Pollock’s] individual rights[.]” In
1991, the Board sought to revoke Pol | ock’ s parole, also for all eged
drug use. The circuit court held that the Board's failure to
followits own officially promul gated regul ati ons governi ng parol e
revocation proceedings required dismssal of the revocation
proceedi ngs. | n 1993, we upheld that decision, reasoning that the
regul ation afforded parolees significant procedural safeguards
“related to the formof the hearing and the required findings of
fact.” Patuxent Inst. Bd. of Review v. Pollock, No. 1258, Sept.
Term 1992 (filed Mar. 22, 1993), slip op. at 8. W explained that
“[o]Jur primary concern . . . is whether the tinme requirenent in PIR

240-19(V) (D) is mandatory or directory.” 1d., slip op. at 5.

We concluded that the regulation was mandatory, given its

16



mandatory “shall” | anguage. When viewed in conjunction with a
specific 90 day tinme |imt and the stated purpose of the regul ation
““ITt]o establish pronpt hearings for the purpose of determ ning
whet her a violation of parole did in fact occur[,]’” this | anguage
i ndicated that the regul ati on conferred specific procedural rights
on inmates facing parole revocation. Id., slip. op. at 6. To
reach that conclusion, we exam ned whether the rule specified the
sanction for non-conpliance, as well as the purpose and policy of
the rule. See id., slip. op. at 7. We held that Patuxent’s
admtted violation of its regulation governing notice of parole
revocati on proceedi ngs “conpel [l ed] a finding that the di sm ssal of
Pol | ock’ s parol e revocation charges was appropriate.” Id.

W have reached sim | ar conclusions in other cases in which we
determned that the regulation at issue “conferred inportant
procedural benefits” on particular individuals. In Smith, 140 M.
App. at 462-63, we reversed the DOC s denial of dimnution credits
for double celling, because the DOC violated its own published
regul ati on defining which inmtes were eligible for such credits.
In Anastasi, 123 Ml. App. at 491-92, we reversed the denial of a
police officer’s grievance that the departnent failed to pronote
him because the departnent violated county regul ations requiring
that the enpl oyee be given notice and an opportunity to respond to
harnful nenos that were placed in his personnel file. In Ballard,

67 MJ. App. at 244, we affirmed the reversal of a school board's

17



termnation of a school librarian, because the board violated
publ i shed procedural regulations for penalizing or termnating
tenured teachers.

Cases in which we have held that the adm nistrative rule at
issue fell wthin the Accardi exception provide instructive
contrast. Li ke Ballard, a nunber of them involve violations of
procedures for eval uating educators.

In Bd. of Educ. of Anne Arundel County v. Barbano, 45 Ml. 27,
39-44 (1980), we held that, unlike Baltinore County’s procedures
governing discipline and termnation of tenured probationary
teachers, which we reviewed in Ballard, the State Board of
Education’s “Cuidelines for the Evaluation of Probationary
Teachers” did not confer procedural benefits on individual
teachers. These guidelines had been adopted by resolution of the
State Board, to conpel county boards of education to adopt

procedur es not inconsistent” wth those set forth in that
resolution. See id. at 30. The prescribed guidelines, which did
not have the effect of a properly pronul gated and published rul e or
regul ation, required at | east four observations of the probationary
t eacher each year, by nore than one qualified observer, after which
t he observer consulted wth the teacher and submitted a witten
report. See id. at 30-31. The lower court concluded that these

“guidelines . . . were neant to function in part as aids to assi st

probati onary teachers in beconmng conpetent[,]” and thus “were

18



meant to confer an inportant procedural benefit upon probationary
teachers[.]” 1d. at 38.

W reversed. Although we agreed that the court’s observation
“[t]hat probationers are the beneficiaries carries a seed of
correctness,” neverthel ess we explained that “the primary purpose
of the State Board of Education” was “not to bestow procedural
benefits upon teachers of questionable conpetency, but to bestow
upon students education by teachers of unquesti onabl e conpetency.”
Id. at 39-40. Thus, “the primary purpose of the guidelines” was
not to protect the individual rights of probationary teachers, but
“to provide ‘a systeni applicable anbng the 23 counties” for
eval uating probationary teachers. I1d. at 44. W concluded that
the procedural benefit to probationary teachers was nerely
“tangential” - “a beneficial offshoot” of the procedura
gui delines, rather than the primary purpose of them See id.
Applying the Accardi exception, we held that the guidelines were
“admi nistrative rules for the orderly transaction of business[.]”
Id.

Simlarly, in Bd. of Sch. Comm’rs of Baltimore City v. James,
96 Md. App. 401, 424, cert. denied, 332 Md. 381 (1993), we upheld
the State Board of Education’ s determ nation that “Procedures for
Eval uati ons of Teaching Staff” (the “Procedures”) did not confer
procedural benefits on individual teachers. In doing so, we

exam ned several factors weighing against an interpretation of the
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Procedures as creating a strictly enforceable procedural benefit
for teachers. Anobng those factors were that (1) the State Board

interpreted the Procedures as being designed to inprove
i nstruction and professional ability and not to confer procedura
benefits[,]” (2) there was no “‘regulatory history’ indicatingthat
the Procedures were designed to confer procedural benefits[,]” (3)
the title “Procedures for Eval uations of Teaching Staff” indicated
that the procedures were nerely “‘guidelines[,] " (4) “the | anguage
of the Procedures . . . [was] not ‘unanbiguous, nandatory
| anguage[,]’” (5) the stated purpose of the teacher eval uati on was
“to inprove instruction and to encourage growth in professiona
ability and responsibility on the part of staff[,]” (6) the
Procedures were not explicitly “directed at” a disciplinary action
agai nst teachers, (7) the Procedures were not “officially
pronmul gated rules,” and (8) even the teachers did not view the
Procedures as having the force and effect of law. 1d. at 423-25.
We found that the procedures in question nore closely resenbl ed the
adm ni strative guidelines in James than the procedural rights in
Ballard. See id. at 423-24.

In Durham v. Fields, 87 Md. App. 1, cert. denied, 323 Ml. 308
(1991), we rejected a forner college dean’s conplaint that his
enployer “failed to follow scrupulously the procedures and

timetable for evaluating his performance,” before termnating his

enpl oynent . See id. at 18-19 n.2. W explained that the
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“timetable for conpleting evaluations . . . . was not ‘intended
primarily to confer inportant procedural benefits upon individuals’
but was instead nerely for ‘the orderly transaction of business.’”
Id.

Here, after considering the rel evant factors, we concl ude t hat
PID 110-18 does not “confer inportant procedural benefits and
saf eguar ds” upon i ndi vi dual Patuxent parol ees such as Pol |l ock. As
set forth below, the title, stated purpose, |anguage, and history
of this directive collectively indicate that it was not prinmarily
designed to guarantee parolees that their urine specinmens wll be
col l ected and docunented in precisely the manner described in the
directive.

. Title and Regulatory History: Although the title given to a
set of administrative procedures does not necessarily dictate
whether it confers procedural rights or nerely establishes
i nternal agency guidelines, it nmay be evidence of the agency’s
intent. See James, 96 Ml. App. at 423-24. 1In contrast to the
“Pat uxent I nstitution Regul ati on” pronul gat ed and publ i shed to
establish procedures for parole revocation, PID 110-18 is a
Pat uxent “directive” that is “confidential” and “restricted to
[ Patuxent] staff only.” Thus, it is not a duly pronul gated
and published “regul ation” with “the force and effect of | aw.”
See id.; Barbano, 45 Md. App. at 30.

. Stated purpose and policy: PID 110-18 states that its purpose
is “[t]o provide a procedure for nonitoring innates that are
or are suspected of bei ng under the influence of intoxicants.”
The directive also states that

“[i]t is the policy of Patuxent Institution to
have a procedure to detect the use of illicit
drugs by inmates . . . . [which] presents a
serious threat to