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Thi s appeal was taken froma deci sion by the Circuit Court for
Baltinore City granti ng sunmary judgnent in favor of appell ee, Aroco
O | Conpany (“Anpco”), and agai nst appellant, Gabriel Akparewa
(“Akparewa”), and fromt he deci si on di sm ssi ng appel | ant, Vaga, Inc.
(“Vaga”). Akparewa raises three issues on appeal, which we have
reworded as follows, and Vaga rai ses one:

1. When Anoco’ s viol ations of the statutory
di scl osure requi renments under 8 11-303 of the
Commercial LawArticle were not indispute, did
the trial court err in granting Anoco, rat her
t han appell ant, summary judgment?

2. Didthe trial court err in granting
Anmoco summary j udgnent on t he Deal er Act cl aim
related to M Il er and Hartnman?

3. Didthe trial court err in granting
Amoco summary judgnment on the negligent

nm srepresentation clainf

4. Didthe trial court err in dism ssing
appel l ant Vaga, Inc. for |lack of standing?

We findthat there was a genui ne materi al di spute of fact such that the
grant of sunmary j udgnent was i nappropriate, but we affirmthe circuit
court’s decision that Vaga, Inc. had no standi ng.
FACTUAL BACKGROUND

Akparewa em grated fromNigeriatothe United States in 1977. He
graduat ed fromAl abama A& MUniversity in1980with a B.S. degreein
busi ness adm ni stration and received an M B. A. fromMorgan State
University in 1983. Inearly 1996, Akparewa was seeki ng a busi ness

opportunity. After speaking with gasoline deal ers who saidthat the
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busi ness was profitable, he concentrated his efforts on acquiring a

gasol i ne deal ershi p. Akparewa woul d visit a station and subsequentl|y

contact the owner to inquire if it was for sale and for what price.

The Park Circle Anpco

Akparewa eventual |y contact ed t he owner of the Park G rcl e Anbco
gasol i ne stati on and conveni ence store, | ocated at 3312 Rei stertown
DriveinBaltinoreCty (“Park Grcle Anbco”). Anoco owns Park Gircle
Anpco and |l eases it to franchi sees. The franchi see at the ti me of
Akparewa’ s initial inquiries, David Farhat (“Farhat”), indi cated at
first that he did not want to sell, but told Akparewa t o check back.
Far hat had been t he franchi see since May 9, 1994. Prior to Farhat, the
franchi see of the Park G rcl e Anoco was Onen Ray, who had operated t he
station for approximately twenty years before transferring it to
Far hat .

After sonme negotiation, Farhat agreedto sell hisinterest inthe
Park Circl e Anoco for $170, 000. Akparewa had done his own mar ket
research by evaluating the prices deal ers would accept for their
stations, thelocationof the stati on, whet her a conveni ence store was
attached, and the i npact of traffic patterns onthe |l ocation. Akparewa

apparently did not ask to see Farhat’' s books and records and never
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inquiredintothe sales figures or ot her performance indicators from
the Park Circle Anpco.!?

The Akparewa/ Far hat Contract

Akparewa’ s attorney drewup a contract for the sal e of the Park
Circle Amoco, and he and Farhat signed it on February 5, 1997.
Pursuant to t he agreenent, Akparewa agreed to purchase t he busi ness
goodwi | | of the Park Circl e Anoco, the equi pnent, theinventory, and
“all right, titleandinterest intheleaserights between [Farhat] and
Anmpco.” Akparewa paid $10, 000 down and was to pay an additi onal
$100, 000 at cl osing. Farhat financed the additional $60, 000 of the
purchase price. Closing was contingent upon Anbco’ s consent tothe
assignnent of the franchise:?2“C osingw Il only take place after Anoco
has finally approved t he sal e of the busi ness from[ Farhat] to Buyer.”
Farhat was to deliver, at closing, the foll ow ng docunent: “the
consent by Amoco G | Conpany (“Anpco”) to the assi gnnent to Gabri el
Akpar ewa by and bet ween Anoco and David M Farhat on terns satisfactory
to the Buyer.”

After concl uding the contract with Farhat, Akparewa contacted his

cousin, Valentine Korie, and asked if he would be interested in

! During discovery, Akparewainvariably stated that he could not recall whether he asked
Farhat any questions about the business history of the Park Circle Amoco.

2 Amoco' s form franchise agreement requires Amoco' s consent to any transfer of the franchise.
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becom ng a co- owner of the busi ness. Korie agreed, and t hey forned a
corporation, Vaga, to operate the business.

Akpar ewa/ Anoco Di scl osure

Akpar ewa del i vered a copy of the contract with Farhat to Aroco’s
offices in Towson. Anoco responded by sendi ng Akparewa a deal er
application, a blank business plan, and a discl osure statenent.

Anmoco’ s di scl osure statenent provided i nformati on about the Park
Circle Anmoco and the contenpl ated franchise.® In particular, the
di scl osure statenent provi ded Park G rcl e Aroco’ s gal | onage history for
only the two nost recent cal endar years, that is, 1995 and 1996. It
di d not i nclude the gal |l onage for 1994. It provi ded Farhat’ s nane and
address, but not that of the prior franchisee, Onen Ray. Anpco’s
di scl osure statenent alsoindicatedthat it retained theright to
“encour age” Akparewa to use particul ar vendors but t hat he woul d not be
obligated by contract to use those vendors.

Af t er Anpoco approved Akparewa’ s deal er applicati on and busi ness
pl an, Akparewa cl osed on t he Farhat contract. He signed Anbco’ s one
year trial franchi se contract (the “Agreenent”) on or about July 15,
1997. Vaga was not a party to t he Agreenent, which specifically named
Akparewa as the | essee/franchi see. The Agreenent al so provided that it

coul d not be assigned without Anpbco’s prior witten consent.

3 Akparewawas to have atrid franchise contract for the first year.



-5-
Akparewa’s Operation of the Park Circle Anpbco

Akpar ewa began operating Park G rcl e Anbco on or about July 15,
1997. Akparewa had purchased the exi stinginventory of the store as
part of the transaction with Farhat, and he purchased subsequent
inventory on an as-needed basis from vari ous vendors.

During the course of the year, Akparewa worked with Anpco’s
representative, Stephen Brown, who periodically checked on the
operation of the Park Circle Anobco. Anobco al so enpl oyed “nystery
shoppers” to eval uate the store’ s operation. No negative eval uati ons
wer e gi ven by t he nystery shoppers, but Brown was not satisfiedwth
t he manner in which Akparewa was running his store. Brown noted
several problens withthe store; for exanpl e, the store was not cl ean,
shel ves wer e enpty, nerchandi se was not pl aced on t he shel ves faci ng
t he custonmer, and nmer chandi se was not | abeled with a price. Akparewa
contends t hat Brown kept telling hi mto “re-nerchandi se” and t hat he do
so through an entity identifiedas M|l er & Hart man, a vendor with
whi ch Brown was famliar. Akparewa initially declined to do so.

On September 19, 1997, Brown visited the store and di scussed
ongoi ng probl ens wi th Akparewa. He al so wote a note statingthat the
store shoul d be re-nerchandi sed and that the “l ease is in jeopardy of
bei ng cancel ed.” Akparewa then agreed to use M|l er &Hartman. To do
so, Akparewa had to order a week’ s supply of inventory i n advance,

rat her t han purchasi ng on an as- needed basis. Akparewa cont ends t hat
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pur chasi ng i nventory i nthis manner ended up bei ng costlier than his
earlier system which, inturn, caused his automati c gasol i ne paynents
to Anbco to bereturned for insufficient funds (“NSF’). Akparewa had
a total of eight NSF drafts on the gasoline account.

I nadditiontothe problens with the conveni ence store operati on,
Brown advi sed t hat Akparewa generally “didn’t have a handl e on t he
gasol i ne end of the business.” For exanpl e, Akparewa apparent|y was
not conpl eting daily inventory reconciliation sheets, arequiremnment
under the franchi se agreenent.

Akpar ewa event ual | y strai ght ened out t he NSF probl em but Anoco,
upon Brown’ s recommendati on, declinedtorenewthetrial franchise.
Anmoco di d al | ow Akparewa t o conti nue operating the store until Cctober
30, 1998, approximately three and a hal f nont hs after t he expiration of
thetrial franchise onJuly 14, 1998. Akparewa contends t hat when he
present ed Anoco with a buyer for the business, Anpbco rejected the
buyer, causing Akparewa to |l ose his investnment in the business.

Procedural History

Akparewa fil ed a conpl ai nt agai nst Anpco on Sept enber 28, 1998,
inthe Circuit Court for Baltinore City. His conplaint, alleging
breach of t he Agreenent, requested onemllion dollars in damages and

t hat Anbco be enj oi ned fromterm nati ng the Agreenent.* Afirst amended

4 There is no record of any response by Amoco to the complaint filed on September 28, 1998.



-7-
conpl ai nt was fil ed on January 21, 1999. That conpl ai nt al | eged t hat
Anmoco vi ol at ed t he Maryl and Gasohol and Gasol i ne Products Marketi ng
Act, comm tted fraud t hrough conceal nent, and conm tted constructive
fraud. Akparewa fil ed a second anended conpl ai nt on Cct ober 25, 1999,
addi ng a claimof negligent m srepresentation.

On February 19, 1999, Anpco fil ed both an answer to t he anended
conpl ai nt and countercl ai ns for negligent or intentional fraud or
nm srepresentation and for i ndemification. On August 5, 1999, Anopco
subsequent|ly anended its counterclains toinclude an all egati on of
breach of contract.

Bot h Akpar ewa and Anoco fil ed notions for summary judgnment on
Decenmber 2, 1999. On March 3, 2000, the court, after a hearing,
ent ered an order granti ng summary j udgnent i n favor of Anoco on all
count s of Akparewa’ s conpl ai nt and on Anoco’ s count ercl ai mfor breach
of contract. The court then set thematter for atrial on damages only
on Anpoco’s breach of contract claim

The trial on damages t ook pl ace on May 23, 2000. The jury awar ded

Anmoco t he sumof $8, 006. 09, and a j udgnent i n t hat amount was ent ered
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the same day.® Both parties filed tinmely appeals.

subsequently dism ssed its cross-appeal .

OCkwa V.

onmi tted).

Har per,

The Gasohol

Di scussi on
St andard of Revi ew

A summary judgnent motion is not a
substitute for trial. Rather it is used to
di spose of cases when there i s no genui ne di spute
of material fact and the noving partyis entitled
to judgnment as a matter of law. The standard for
appellate review of a trial court's grant of
summary judgnent i s whet her thetrial judge was
legally correct in his or her rulings. I n
granting a notion for sunmary j udgnent, the tri al
j udge may not resolve factual disputes, but
insteadislimtedtoruling onmtters of | aw.
: If any i nferences may be drawn fromthe
wel | -plead facts, thetrial court nust construe
t hose i nferences inthe light nost favorableto
t he non-novi ng party. The exi stence of a di spute
as to sone non-material fact will not defeat an
ot herwi se properly supported notion for summary
judgment, but if thereis evidence upon which the
jury coul d reasonably find for the non-noving
party or material facts in dispute, the grant of
sunmary judgnment is inmproper.

Amoco has

360 Md. 161, 178, 757 A.2d 118 (2000) (citations

and Gasol i ne Products Marketing Act

> Amoco's breach of contract claim concerned monies owed it at the time Akparewa s
franchise was terminated. We note that Akparewa has not argued that the triad court erred in granting
summary judgment to Amoco on its breach of contract claim, only that the trid court erred in granting
summary judgment againgt him. Thus, it gppears that Akparewa concedes that he owes Amoco
$8,006.09, the amount awarded by the jury.
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Inthe early 1970s, gasoline shortages were occurring and oi l
conpani es were novi ng from“crude oil production, transportation,
refining, and whol esal e marketi ng” of oil into marketingtheir own
products at retail. Comment, Gasol i ne Marketing Practi ces and “Meeti ng
Conpetition” Under t he Robi nson-Pat man Act: Maryl and’ s Response to
Direct Retail Marketing by G| Conpanies, 37 Ml. L. Rev. 323 (1977).
In 1973, the General Assenbly passed The Gasohol and Gasol i ne Products
Mar ket i ng Act (“PMA"), M. Code (1975, 1990 Repl. Vol ., 1999 Supp.), §
11-301 et seq. of the Commercial LawArticle, because of its concerns
“about the distribution and sal e through marketi ng arrangenents of
petrol eumproducts in” Maryl and. Becker v. Crown Central Petrol eum
Corp., 26 Md. App. 596, 598, 340 A. 2d 324 (1975). See also Ellen R
Jordan, Unconscionability at the Gas Station, 62 Mnn. L. Rev. 813
(1978). “The 1973 | aw addr essed what t he General Assenbly evidently
saw as an i nbal ance of econom ¢ power between t he oi |l conpani es and
their dealers that it believed was detrinmental tothe State and i n need
of redress.” Conptroller of the Treasury v. Crown Cent. Petrol eum
Corp., 52 Mi. App. 581, 583, 451 A. 2d 347 (1982).
The General Assenbly found “that since the distributionand sale
t hr ough mar keti ng arrangenents of petrol eumproducts in the State
vitally affect the economy of the State, and its public interest,

wel fare, and transportation, it is necessary to define the
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rel ati onshi ps and responsibilities of the parties to certain agreenents
pertaining tothese narketing arrangenents.” PMA 811-302. The PMA, in
overvi ew, defines certainterns, 8 11-301; requires distributorsto
give certainspecificinformationtoits dealers, 8 11-303; sets out
provi sions to which marketing agreenments are subject, 8 11-304;
specifies defensestotheterm nation or cancel |l ati on of a marketi ng
agreenent, 8 11-305; requires that witten notice of theintent to
term nate or cancel the agreenent be given, 8 11-306; and desi gnat es
remedi es for aviolation of the agreenent, 8§ 11-307. Neither party
di sputes the applicability of the PMA to the instant case.

. Section 11-303(1) & (2) of the PMVA
The first provisionof the PMAiInplicatedinthis case pertains
to disclosure:

Bef or e any nmar ket i ng agr eenent i s concl uded,
a distributor shall disclose fully to a
prospective dealer the follow ng information:
(1) Any gal | onage history of the | ocation under
negotiation for the shorter of:

(i) The three-year periodinmediately past;

or

(ii) The entire period during which the

| ocation has been supplied by the

di stri butor;
(2) The nane, | ast known address, and reason for
the term nati on of the marketi ng agreement of
each person who was a dealer at the | ocation
duri ng:

(i) The five-year periodimediately past;

or

(i1) The entire period during which the

| ocation has been supplied by the

di stri butor;
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(3) Any comm tnent for the sale, denolition, or

ot her disposition of the |ocation;

(4) Any training programand any specific goods

and services whichthedistributor will provide

for and to the dealer;

(5) Any obligation whichw Il berequired of the

deal er;

(6) Any restrictiononthe sale, transfer, and

term nation of the agreenment; and

(7) The total amount of any cash deposit

required, any anount of interest to be paid on

t he deposit, and the conditions for the return of

t he deposit.
PMA § 11- 303. The pur pose behi nd t he required di scl osure was to enabl e
prospective deal ers “to nake an i ntel | i gent and consi der ed deci si on on
whet her to enter into an agreenent.” Becker, 26 Ml. App. at 599.

It i s undi sputedthat Arocofailedto provide all of the required

i nformati on under 8§ 11-303(1) and (2). In particular, Aroco provi ded
t he gal | onage history for two rather than three years prior to the
contract. Furthernore, Anoco failed to provide Akparewa w th
i nformati on about Onen Ray, the franchi see prior to Farhat. Akparewa
argues that Anoco’ s failureto conply with the di scl osure requirenents

of the PMAresults inper seliability because the |egislationcreates
anirrebuttabl e presunption of reliance. Akparewa contends that the
operative “material fact” inthis caseis Anbco’ s failure to di scl ose
the prior franchi see and the required gall onage history of Park Grcle
Anpco. Because Anpbco conceded that it failedto provide sone of the
requiredinformation, there was no di spute of material fact and sunmary

j udgnment shoul d have been granted for Akparewa.
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Anpbco argues that the PMA raises, at nost, a rebuttable
presunption of reliance and that, in any event, Akparewa nust prove
t hat he was actual | y damaged by the i nsuffici ent di scl osure before
Anoco i s subject toliability. Amoco argues that, because Akparewa di d

not rely upon Anpco’ s di scl osures, he coul d not have been damaged by

any failure to disclose. In Anpbco’ s view, the operative “materi al

fact” is Akparewa’ s reliance, if any, on Anoco’ s di scl osures of failure
to disclose.

At this point, wefindit useful toreviewthe rules of statutory
interpretation:

The obj ect of statutory constructionisto
ef fectuate, after discerning, thereal intention
of the Legislature. The search for | egislative
i ntent begins, and ordinarily ends, with the
wor ds of the statute under review Were, giving
the words of the statute their ordinary and
conmon nmeaning, the statute is clear and
unanbi guous, it usually is unnecessary to go
further. We may, however, confirmthe neaning
reached by reference to t he words of the statute
by consi dering t he purpose, goal or cont ext of
the statute. This neans that we arerequiredto
interpret the statute as a whole, and, if
appropriate, in the context of the entire
statutory schene of which it is a part.
Mor eover, noword inthe statute or no portion of
the statutory schene should be read "so as to
render the other, or any portion of it,
meani ngl ess, sur pl usage, superfluous or
nugatory."

Prince George's County v. Vieira, 340 Md. 651, 658, 667 A 2d 898

(1995) (citations omtted).
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PMA § 11- 303 sets out theinformation that nust be di scl osed to
a prospective deal er. Because the i nformati on requiredto be di scl osed
i s specific and wel | -delineated, we believe that the General Assenbly
deemed the informationto be material information that areasonabl e
potential franchi see would wish to know prior to entering into a
contract. Becker, 26 Ml. App. at 599. There i s no express | anguage i n
t hi s provi si on, however, that creates a presunption, either of reliance
or of liability, arisingout of afailuretoconply withthe disclosure
pr ovi si on.

A search of the legislative history of the PMA reveal ed no
information fromwhich we m ght infer that the General Assenbly
intended afailuretodisclosewuldgiverisetoper seliability.
Mor eover, the “renedi es” provision of the PVA states: “Any person who
vi ol ates any provision of this subtitleis|liablefor danages caused by
the viol ation andis subject tothe other | egal or equitabl erenedies
avai labletothe party injured by theviolation.” PMAS§ 11-307. This
provision provides liability only for damages caused by t he vi ol ati on.

Al t hough case l awon this issueis scarce, prior interpretations
of this provision have found that it “enabl ed a prospective deal er to
make an intelli gent and consi der ed deci si on on whether to enter i nto an
agreenment.” Becker, 26 Md. App. at 599. Because one of the purposes
behind this legislationwas to helpthe potential franchisee, whoisin

a weaker position conparedto the powerful oil conpany-franchisor, we
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concl ude t hat the General Assenbly intended that a prospective deal er
have t he benefit of this inportant i nfornmation “before enteringinto
mar keti ng agreenments,” Crown Central, 52 Ml. App. at 583, and created
a presunption of reliance by the prospective deal er onthe i nformation
to be provided. This presunption nay be rebutted, however, if it can
be shown t hat t he buyer di d not rely upon t he i nadequat e or i naccurate
di scl osure and, consequently, was caused no danages by the viol

Akpar ewa argues that, i f Aroco had provi ded hi mwi th the required
di scl osure, he woul d have reneged on t he contract with Farhat. As
Akpar ewa acknowl edges, this woul d have resulted in anonetary | oss, but
he contends that the | oss woul d not have been as great as it was.
Akpar ewa has stated affirmati vely that herelied on the di scl osure and
t hat his reliance caused hi mdanmages. The burden then shifts to Anroco
to showthat he didnot rely onits disclosure and was t herefore not
danmaged. Hel man v. Kim 130 wd. App. 181, 187-88, 745 A 2d 451 (2000);
Texas Dep’t of Community Affairs v. Burdine, 450 U. S. 248, 254 n. 7,
101 S. Ct. 108, 67 L.Ed.2d 207 (1981). Whether Akparewa relied on
Anmoco’ s i nformati on inconpletingthe purchase of Farhat’ s interest in
the Park CGircle Anbcois aninquiry of material fact. W believe that
there was a dispute as to such reliance.

The circuit court made the following finding: “It’s clear that
M . Akparewa said that he wasn't rel yi ng upon historical informationin

order to make a decision. So, to nme[,] proxi mate cause can’'t be

ation.
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there.” Although the circuit court correctly noted that the | aw
requires reliance resultingindanages, Akparewa s reliance on Anbco’ s
i nadequat e di scl osure i s not cl ear. Akparewa has stated unequi vocal |y
that he relied on Anbco’ s di scl osures. For exanple, in his first
Affidavit, dated Novenber 30, 1999, Akparewa st ated:

Anmoco di d not disclosetonethethree year
gal | onage hi story at the subject station, nor did
Anmoco di scl ose to me any i nformati on about the
previ ous deal ers at the station. | learnedthis
i nformation after Aroco term nated ny franchi se.
Had | known this information beforel signedthe
mar ket i ng agreenent wi th Anoco, | woul d not have
pursued ny purchase of the business.

I n his second Affidavit, dated Decenber 23, 1999, Akparewa st at ed:

On or about February 25, 1997, Anpco provi ded ne
with a package of information that included
written di scl osures about the subject station, a
busi ness pl an, and deal er application. | relied
upon Anoco’ s di sclosures i n preparing ny busi ness
pl an for the station.
* k%

Had I known at the ti me [ of concl uding t he deal ]
t hat Anoco woul d | ater force me to do busi ness
with a convenience store supplier of its
choosi ng, | woul d not have pursued ny purchase of
t he busi ness.

The trial court appears to have noted Akparewa’ s statenents that
he relied on Anpbco’ s di scl osure but then nade its own credibility
determ nationincomngtothe conclusionthat Akparewa did not, in
fact, rely on the disclosure.

“The summary judgnent process is not

properly an opportunity for thetrial court to
gi ve credence to certain facts and refuse to
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credit others. See Pittmanv. Atlantic Realty
Co., 359 Md. 513, 537, 754 A.2d 1030, 1042-43
(2000) (citations omtted)(thetrial judge is not
permttedto weighevidenceindecidinganotion
for summary judgnment); Sheets v. Brethren Mut.
Ins. Co., 342 Mi. [634, 1638, 679 A 2d [ 540,] 542
[1996] (‘[i]n granting a notion for summary
judgment, the trial court does not resolve
factual disputes, but instead is |imted to
ruling as a matter of law); Dobbi ns v.
Washi ngt on Subur ban Sani tary Commin, 338 Mi. 341,
345, 658 A. 2d 675, 677 (1995) (‘thetrial court
does not determ ne facts, but instead rul es on
the notion [for summary judgnent] as a matter of
law ).”

Okwa, 360 Md. at 182.° The issue of relianceinthis caseultimately
cones down to an issue of credibility, and a trier of fact must
det erm ne whet her Akparewa relied on his own research, as Anpbco
cont ends, rather thanthe past history of the gas station as di scl osed
by Anpbco, as Akparewa cont ends. Because resol ution of this disputed
mat erial fact is necessary, summary judgnent is not appropriate.
To be sure, therecordinthis case shows i ncreasingly detail ed
al | egati ons of reliance on Anpbco’ s di scl osures as t he case progressed
and the parties becane nore i nvol ved i n argui ng and def endi ng t he
respective sunmary judgment notions. Atrier of fact m ght concl ude
af ter wei ghi ng the evi dence and maki ng a credi bility assessnent t hat
Akparewa relied sol el y on his own busi ness judgnent and not on Anoco’ s

defi ci ent disclosure, but that cannot be deci ded by summary j udgnent .

® The circuit court did not have the benefit of the Okwa and Pittman decisons a thetimeiit
decided the summary judgment motions.
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1. Section 11-303(5) of the PVA

Appel | ant next argues that Anoco viol ated § 11-303(5) of t he PVA

whi ch states that the distributor nust disclose “[a]ny obligation which

wi || berequiredof the dealer.” Appellant argues that Anbco advi sed

“that it woul d not ‘ exerci se any control over the general business

operations of the deal er’” but subsequently “under t hreat of | ease

term nation, required appellants to do business with MIler and

Hartman.” There is a di spute of fact as to whet her Anoco, throughits

representative Stephen Brown, required Akparewa t o do busi ness with
MIler & Hartman or whether it was a suggestion.’

Al though t hi s factual dispute al one woul d normal |y preclude entry

of summary judgnent, if Akparewa di d not rely on Anbco’ s st atenent,

t here woul d be no damages. Agai n, Akparewa argues i n his brief that,

" This claim appearsto us, asit did to the circuit court, to be more appropriate as a breach of
contract clam. Infact, a the summary judgment hearing, there was some discussion about whether this
was properly a breach of contract claim and the propriety of alowing Akparewarto file athird amended
complaint. The circuit court indicated thet it fdt it was getting too closeto trid to alow further
amendment of the compliant. Akparewawas clearly determined to proceed on the clam under his
theory that Amoco failed to disclose amaterid fact, i.e., that Amoco could require him to do business
with a particular vendor:

The reason, of course, that we framed the complaint as we did
is that we were relying upon the disclosures that were made by Amoco,
the, the disclosure documents and focused on the Maryland act. The
fact they did not make the disclosuresis the bagis for ligbility under this
complaint and the negligent misrepresentation claim, Y our Honor.

In light of the foregoing, we confine our discusson to the PMA.
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i f Anoco had conpliedwiththe PMAinall respects, he woul d not have
cl osed the deal with Farhat:

Here, M. Akparewa testifiedthat he woul d
not have purchased t he busi ness had he known t he
facts that were not di sclosed, or i f he had known
the truth about the MIler and Hartman i ssue. In
addi tion, however, it is clear that the fal se
representations by Anpco that it would not
“exerci se any control over the general business
operations of the dealer” and that M. Akparewa
woul d not have t o do busi ness wi t h anyone ot her
t han Anbco —m srepresentati ons that induced
appellants to settl e on t he busi ness and becone
the franchisee —ultimtely |l edtothe dowfall
of t he busi ness when the fal sity was reveal ed and
Anmoco forced t he changeto M | | er and Hart man.
That forced change created appellants’ NSF
probl ems, which ultimtely resulted in the
term nation of the franchise and the | oss of
appel l ants’ investnent.

* % %

M . Akparewa woul d not have purchased t he
busi ness had he known t hat Anoco woul d force him
to deal with a conveni ence store supplier of
Anmoco’ s choosing, particularly where the
conveni ence store supplier, and not M. Akparewa,
woul d di ctat e t he operati on of the conveni ence
store.

Akparewa was requi red to generate a factual di spute concerning his
reliance on Anoco’ s representations that it woul d not exert any control
over his business operations inconpletingthe purchase of Farhat’s
interest inthe Park Circle Anbco. As indicated above, Akparewa’s
affidavit of Decenber 23, 1999, stated that he relied on Anoco’s
di scl osure that he would not be required to do business with a

particul ar vendor and t hat he woul d not have purchased t he busi ness had
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it been di scl osed that he woul d be required to do so. Summary j udgment
was i nappropri ate.

[11. Negligent M srepresentation

Appel | ant next argues that Anoco negligently representedthat it
woul d not require Akparewa “to do business with anyone ot her than
Anmpco.” The Court of Appeal s has described the tort of negligent
m srepresentation as foll ows:

[I]n its nost general sense, negligent
m srepresentati on ari ses when t he def endant owes
a duty of careincomunicatinginformationto
the plaintiff and that duty is breached, causing
pecuni ary or personal injurytothe plaintiff.
It has been sai d that "the nost common exanpl e of
the duty to speak with reasonabl e care i s based
on a busi ness or professional relationship, or
oneinwhhichthereis apecuniary interest.” In
Wei sman [v. Connors, 312 Md. 428, 540 A. 2d 783
(1988)], we reaffirnmed the five el ements of
negligent m srepresentati on as:

(1) the def endant, ow ng a duty of
care to the plaintiff, negligently
asserts a fal se statenent;

(2) the defendant i ntends that his
statement will be acted upon by the
plaintiff;

(3) the def endant has know edge t hat
the plaintiff will probably rely onthe
statenment, which, if erroneous, wll
cause | oss or injury;

(4) the plaintiff, justifiably,
takes action in reliance on the
statenent; and

(5) the plaintiff suffers damge
proxi mately caused by the defendant's
negl i gence.
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312 Md. at 444, 540 A. 2d at 791 (citingMartens
Chevrolet, Inc., 292 Md. at 337, 439 A 2d at

537). See alsoVill age of Cross Keys, Inc., 315
Ml. at 755-56, 556 A.2d at 1133.

Griesi v. Atlantic General Hosp. Corp., 360 Md. 1, 11, 756 A. 2d 548
(2000) (citations omtted).

| n order to det erm ne whet her a duty of care existed, Akparewa
must prove that Anoco owed hi m“a duty of care by denonstrating an
i nti mte nexus betweenthem” Giesi, 360 Md. at 12. “Theintimte
nexus nmay be denonstrated by show ng contractual privity or its

equi valent.” 1d. (citingJdacques v. First Nat. Bank of Maryl and, 307

Md. 527, 534-35, 515 A. 2d 756 (1986)). Akparewa and Anbco are in
contractual privity in this case.

Wth respect tothe second el enent of negligent representation,
Anmoco doubt | ess i ntended Akparewa to rely on t he asserti ons cont ai ned
inthe Agreenent. Thisis particularlytrueinlight of the PMA which
mandat es t he di scl osur e of required vendor rel ati onshi ps. The PVA al so
suggests that Anpbco knew t hat Akparewa woul d probably rely on the
di sclosures it nade, at |least with respect to the Anpco/ Akpar ewa
contract.

Wthrespect tothe issue of reliance, there was a di spute of
material fact and sunmmary judgnment was i nappropri ate.

V. Standi ng of Vaga, Inc.
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Appel l ant’ s final argunment isthat thecircuit court erredin
ruling that Vaga had no standing to sueinthis case. Appellant argues
that Vagais a“real partyininterest” tothe case, because Anbco was
pai d out of an account owned by Vaga. The circuit court di sagreed,
stating:

Let me back upand | say [sic] | guess asto
Vaga, the notion is granted as to all counts
because Vaga was not a party to this contract.
Infact, the contract specifically provided that
Amoco is not going to contract with the
corporation but only with an i ndi vidual and t he
third-party beneficiary argunent this Court
rejects. The contract was between these two
parties.

Rul e 2-201 states: “Every action shall be prosecutedinthe nane
of thereal party ininterest, except that ... [a] person w th whomor
i n whose nane a contract has been nade for the benefit of anot her,
may bring an acti on wi thout joiningthe persons for whomthe actionis
brought.” A*®real partyininterest” nust have "an actual, real and

justiciableinterest susceptible of protection throughlitigation."

Boyd v. Hi ckman, 114 Md. App. 108, 129, 689 A 2d 106 (1999). The
interest inthis case arises fromthe contract as well as fromthe
st at ut e.
Initsinitial disclosure dated February 25, 1997, Anoco nade t he
foll owi ng disclosure:
Al t hough, with t he exception noted above [with

respect to stations run by publicly held
cor porations], Anoco does not ordi narily deal
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with corporate or partnership Deal ers. An
i ndi vi dual Deal er may, on occasi on, with Aroco’ s
consent, |ease or subl ease the prem ses, or
assign hi s Deal er Agreenent, to a corporation or
partnership. Insuchinstances, the individual
Deal er nmust guarantee the debts of the
corporation or partnership arising out of the
transfer, and either the individual Deal er or
anot her designated individual person nust
personal | y manage t he Deal er activities onthe
prem ses. No change of ownership in the
corporation or partnershi p may occur whilethe
| ease, subl ease, or assignnment remains in effect.
[ Enmphasi s suppli ed. ]

Addi tionally, the Agreenent dated July 2, 1997, was specifically
concl uded bet ween Anoco and “Gabri el Akparewa ‘' Lessee.’” The Agreenent
al so contained the follow ng | anguage:

Lessee shall not voluntarily or involuntarily
assi gn, encunber, nortgage or ot herw se transfer
this Lease or sublet the Prem ses or any part
t hereof, or suffer or permt the Prem ses or any
part thereof to be used or occupi ed by ot hers, by
operation of | awor ot herw se, without the prior
witten consent of Lessor [Anpco] in each
i nstance which nmay be granted or withheld in
Lessor’s sol e di scretion. Absent such consent,
any act or instrunment purportingto do any of the
foregoing shall be null and voi d.

As Akparewa i ndi cat ed t hr oughout hi s deposition, he understood
t hat Anbco was unwilling to deal with a corporation and that he was
ultimately personally responsible for therights and responsibilities
under the agreenment with Anpco:
Q[ by Anroco’ s attorney]: Howcone M. Korie

and Vaga didn’t sign these docunents [relatingto
the franchise]?
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A [ by Akparewa] : Because as Steven [ Brown]
explain[ed] it that whatever corporati on you want
to operate this business under or partnership
wi |l not —you know, wi Il | be on the side but only
one person will have to be up front.
Akpar ewa st at ed t hat he never assi gned t he franchi se to Vaga, and
t hat he under st ood he had entered both t he Farhat and Aroco contracts
as an i ndi vi dual was i ndi vidually responsi ble to Anbco.? Akparewa
believed that he had transferred the following to Vaga: “[t]he
managenent of the station, the hiring of the enpl oyees. | nean, the
day-t o-day operation of the business.” Akparewa indicatedthat there
was a witing between his partner inVaga and hi nsel f purportingto
transfer sone interest inthe franchise to the corporation. This
witing, however, was rendered “null and voi d” by appel | ant’ s agr eenent
wi th Anoco.
I nadditiontothe foregoing, Vagais not a “deal er” under the

PMA, at |least inthe context of the Agreenment. “‘Dealer’ nmeans a

persont® engaged intheretail sal e of gasohol or gasoline products

Q [by Amoco's counsdl]: But you were responsible individualy
to Amoco? Isthat how you understood it?

A [by Akparewa]: That's how | understood it, but | mean, it's
agiant corporation, and they make you to do anything they want you to
do[dc].

9" Person’ includes an individual, corporation, business trust, estate, trust, partnership,
association, two or more persons having ajoint or common interest, or any other lega or commercia
entity.” PMA § 11-301()).
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under a marketi ng agreenent, [ at | east 30 percent of whose gross
revenue i s derived fromthe retail sal e of gasoli ne products.” PMA §
11-301(c)(1). Under this particul ar marketing agreenent, the “person”
was Akparewa i ndi vidually. Vaga has no standingto sue for all eged
violations of the PMA, as it is not the deal er under its provisions.
Wth respect to the negligent m srepresentation claim it has no
standi ng t o sue, because the duty fl owed fromAnDco t o Akparewa, and
not to Vaga.
AFFI RVMED | N PART, REVERSED | N PART,
AND REMANDED FOR FURTHER PROCEEDI NGS
| N ACCORDANCE W TH THI' S OPI NI ON.

COSTS TO BE PAI D %.BY APPELLEES AND ¥4
BY APPELLANT.

10

"Marketing agreement” means an ord or written agreement between
adigributor and a dedler under which the deder is granted the right, for
the purpose of engaging in the retall sde of gasohal or gasoline
products supplied by the digtributor, to:

(1) use atrademark, trade name, service mark, or other
identifying symbol or name owned by the digtributor; or

(2) Occupy premises owned, leased, or controlled by the
distributor.

PMA § 11-301(i).



