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CONSUMER PROTECTI ON ACT — RESTI TUTI ON —

Consumer Protection Division properly ordered restitution
agai nst individual found to have commtted fraudulent acts in
conjunction with corporations by whom he was enpl oyed even

t hough he had received benefits through the corporations and
not directly fromthose defrauded.
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Thi s appeal questions whether the Consumer Protection
Division (CPD) of the Ofice of the Attorney General of
Maryl and may order an officer of corporate entities to pay
restitution to Maryland consuners who were the victinms of
deceptive or misleading trade practices. W shall answer that
guestion in the affirmative.

Backgr ound

The State of Maryland Central Collection Unit (CCU)
appellant,?! filed suit seeking a noney judgnment based on an
order issued by CPD in its quasi-judicial capacity. No
petition for judicial review was filed, and the order becane
final. The order directed Jerone L. Kossol, appellee, to pay
$6, 000,000 in restitution, $265,000 in civil penalties, and
$9,816 in costs as a result of appellee's participation in
deceptive and m sl eadi ng busi ness practices in the sal e of
food plans and freezers to Maryland consuners. Appellant, in
addition to the itens in the CPD order, also sought a 17%
collection fee. Appellant and appellee each filed a notion
for summary judgnent.

On Decenber 27, 1999, a hearing was held on the conpeting

Appellant is the statutory assignee of CPD charged with
the collection of accounts or debts owed to the State or any
of its units. See M. Code (1995 Repl. Vol.), State Finance
and Procurenment Article, 8 3-302(a).
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noti ons, and on March 21, 2000, the Circuit Court for
Baltimore City issued a nmenorandum opini on granting
appellant's notion with respect to the civil penalties but
denying it with respect to the other relief sought. The court
reasoned that CPD s decision was entitled to preclusive effect
with respect to appellee's liability, but he could not be
required to pay restitution because the noney generated by the
deceptive practices was not paid directly to him The court
did not explain its denial of costs and collection fees.

On March 31, 2000, appellant filed a notion to anmend the
judgment, arguing that the restitution and costs awarded in
CPD' s unappeal ed order, and in addition, collection fees, were
proper and should be allowed. The circuit court, on June 1,
2000, reversed its prior holding with respect to costs and
coll ection fees, but continued to deny appellant's claimfor
restitution. Appellant appeal ed, and appellee filed a cross-
appeal .

The questions raised by appellant are:

1. Whet her the circuit court erred as a matter of

law in denying full preclusive effect to CPD s
restitution order.

2. VWhet her the circuit court erred in holding that

appel l ee could not be required to pay

restitution.

The question raised by appellee is:
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3. VWhet her the circuit court erred in holding that
CPD coul d assess civil penalties against
appel | ee.

Fact s

During the period from 1990 through m d-1996, M. Ephraim
Meat Shop, Inc. and WI dwood and Cumm ngs, Inc., trading as
Conti nental Food Network (Continental), sold food plans and
"free" freezers to consuners. Four separate plans were
avail abl e, costing from $3,175 for a full plan to $1, 347.50
for a half-menu reduced pl an.

Consunmers were assured that the food purchase woul d | ast
for the period of the plan, and any shortages woul d be
repl eni shed wi thout charge. Budgets were prepared by the
sal es representatives, including the food itens to be
provi ded, based upon the nunmber of people in the honme and
current food bills. The custoners were |led to believe they
woul d be saving noney. Despite being told that the freezers
were free and could be returned at the end of the plan, the
custoners were required to sign contracts to pay $1,450 over
36 nonths, plus interest, for the freezers.

Consuners who contracted with Continental |earned al nost
i mmedi ately that the food they received would not |ast for the

termof the contract; that the food they received was not the

type they had been led to believe they would receive; that the
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quality of the food was not the top grade they had been
prom sed; that they were only approved for a | esser termthan
provided in the contracts they had signed; that nothing they
recei ved could be returned; that the freezers had a val ue
bet ween $500 and $800, not the $1,450 they were required to
pay; and that any prom ses of additional food required
addi ti onal cash paynent. Consuners were required to resune
their pre-contract food buying due to Continental's refusal to
deliver what it had promi sed. The freezer contracts,
furthernmore, were being enforced irrespective of the
continuation of the food plans.

The follow ng facts are relevant to appellee's
i nvol venent in the practices found to be deceptive by CPD.
Appell ee (1) was Secretary of M. Ephraim Meat Shop, Inc. and
a 17% sharehol der in that conpany; (2) was Vice President of
W | dwood and Cunmi ngs, Inc.; (3) participated in devel oping
t he sal es procedures, forns, and sales manuals used in selling
food plans; (4)was sales manager of M. Ephraims Salisbury
office and at times manager of its Delaware office; (5)
participated in the design of the comm ssion structure for
sal es representatives, handled nost of the conplaints received
in the Salisbury office, and trained the sal es people.

CPD initiated admi nistrative proceedi ngs agai nst
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appel l ee, M. Ephraim Meat Shop, Inc., Cunm ngs and W I dwood,
I nc., and Mousa Ayoub, Vice President of M. Ephrai m Meat
Shop, Inc., based on the deceptive and n sl eadi ng practices
used in selling the food plans and freezers. In Decenber,
1966, an admi nistrative |law judge (ALJ) conducted a hearing
over a four-day period. The sole issue to be decided was
whet her the respondents violated certain provisions of the
Consunmer Protection Act, Ml. Code (1990 Repl. Vol., 1996
Supp.), Commercial Law § 13-101 et seq., and if so, whether an
order granting relief or inposing sanctions would be
appropri ate under the Act.

The corporations were served and failed to appear.
Appel | ee did not appear on the first day of the hearing, but
he was present on the second, third, and part of the final
day. He was not represented by counsel. M. Ayoub was
present wi thout counsel on all four days.

The proceedi ngs were governed by the contested case
provi sions of the Adm nistrative Procedure Act, M. Code
(1995, 1996 Supp.), State Governnment Article, 8 10-201 through
10-226. After hearing testinony from ei ght w tnesses,
receiving exhibits, and hearing argunent, the ALJ issued a
proposed deci sion and order recomendi ng that respondents,

i ncludi ng appellee, be held jointly and severally liable for
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restitution, civil penalties, and costs of the proceedi ngs.
The ALJ concl uded that, based on appellee's extensive
participation and intinmate involvenent in deceptive trade
practices, he was individually |iable and subject to penalties
and restitution.

CPD adopted the decision and recommendati ons of the ALJ
and i ssued a cease and desist order, setting forth the
condi ti ons under which respondents could continue to market
their products. The restitution and civil penalties inposed
by CPD' s order were calculated as follows. Over the six-year
period from 1990 to 1996, Continental nade at |east 40 sal es
per nonth and the sal es produced $2, 000,000 per year from
Maryl and consuners. OF the $12,000, 000 Continental received
during the six-year period, CPD concluded that the consunmers
were entitled to a 50% refund of the noney paid. The 50%
refund was based on a finding that the consuners received only
50% of the food they contracted to purchase and the freezers
were not "free" but cost tw ce their actual val ue.
Consequently, appellee and the other respondents were ordered
to pay restitution in the amobunt of $6, 000, 000.

I n addition, appellee was assessed a civil penalty for
each violation of the Consuner Protection Act from Cctober 9,

1995 through May 1, 1996. CPD concluded that 260 sal es were
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made to Maryl and consuners during that period. It inposed a
penalty in the amount of $1,000 for each violation, for a
total of $260,000. |In addition, a $5,000 penalty was inposed
for a direct sale made by appellee to a Maryl and consuner.
Pursuant to the CPD s order, appellee was jointly and
severally liable for the $6, 000,000 restitution, $260, 000 in
penal ties, and $9,816 in costs. Appellee was solely |iable
for the additional $5,000 penalty.

Nei t her appel |l ee nor the other respondents sought
judicial review of CPD s decision, although they were advi sed
of their right to do so.

Di scussi on
1

Appel l ant contends that CPD s decision is entitled to

full preclusive effect. Relying on the general principles set

forth in Batson v. Shiflett, 325 Md. 684, 701 (1992),

appel l ant points out that CPD was acting in a judicial
capacity, the issues chall enged on appeal were actually
litigated before the agency, and the resolution of those
i ssues was necessary to the decision.

We agree with the proposition that generally
adm ni strative decisions are entitled to full preclusive

ef fect when the above conditions are present. See Cogley V.
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Schnaper & Koren Constr. Co., 14 M. App. 322, 326-27

(1972) (enpl oyer who fails to appeal orders issued by Wrkers’
Conmpensation Commi ssion may not collaterally attack the
decision after it becones final in an attenpt to avoid the
decl arati ons nade by the agency). Appellee does not argue to
the contrary. Instead, appellee argues that if the

adm ni strative agency's decision turned on an error of law, it
is not necessarily entitled to full preclusive effect. See

Klein v. Colonial Pipeline Co., 55 Md. App. 324, 338-41

(1983)(if an adm nistrative decision is solely the product of

an error of law, it is not entitled to res judicata effect);

Board of County Commirs v. Racine, 24 Ml. App. 435, 452

(1975) (sanme) .

Appel | ee does not argue that CPD does not have the power
to award restitution. |ndeed, he could not do so. See
Commercial Law 8 13-403(b)(1)(if CPD determ nes a violation
has been commtted, it shall "issue an order requiring the
violator to cease and desist fromthe violation and to take
affirmative action, including the restitution of noney or
property."”). Instead, appellee argues that the renedy of
restitution provided for in the Consunmer Protection Act is the
common | aw form of restitution and that, because there was no

evi dence that appellee received a direct benefit fromthe
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consumers, he could not be ordered to pay restitution.

We are at the nonent only concerned with whether the
i ssue presented is a question of law in order to determ ne if
CPD s decision is entitled to full preclusive effect, and
thus, end the matter w thout any need to address other issues.
It is difficult to discern whether the issue is one of
nm sperception by the circuit court of the |law of restitution,
or whether it is one of insufficiency of the evidence to
support the restitution award. Qur understandi ng of
appel l ee's argunment is that we need not classify it in either
cat egory because the question of whether there is insufficient
evi dence, thus making CPD s decision arbitrary and capricious,
is a question of law. We shall treat the first question
presented as an alleged error of |aw, w thout decidi ng whether
it is or is not an error of law within the meani ng of Racine
and Klein, and nove to appellant's second questi on.

2.

Appel | ant contends that the circuit court erred in
hol ding that restitution was not an avail able remedy with
respect to appellee on the ground that there was insufficient
proof that he had received or held nonies paid by consuners.

The circuit court relied primarily on Magan v. Medical Mit.

Liab. Ins. Soc’y, 331 Md. 535 (1993), and Luskin's, Inc. v.
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Consuner Protection Div., 353 Md. 335 (1999), for the
proposition that restitution, as used in the Consuner
Protection Act, has a common | aw neaning. The court held
that, under the common | aw nmeani ng, restitution could not be
ordered agai nst appellee in the absence of evidence that he
had received a direct benefit.

I n Luskin's, the Court of Appeals explained that, in
contrast to tort damages which are recoverable to conpensate
an injured party for losses, restitution forces a defendant to
di sgorge benefits when it would be unjust for the defendant to

keep them See 353 MJ. at 383 (quoting Consuner Protection

Div. v. Consuner Pub. Co., 304 Md. 731 (1985)). Applying

t hose principles, the Luskin's Court stated that CPD could
order Luskin's to disgorge net profits that it received as a
result of deceptive advertising. 1d. at 385. |In Magan v.

Medical Mut. Liab. Ins. Soc'y, 331 Md. 535 (1993), the Court

addressed the neaning of restitution in the Insurance Code and
held that it was used in the comon | aw sense to prevent

unj ust enrichnment. Accordingly, the plaintiff could not
recover his lost profits or attorney's fees. 331 Md. at 548-
49. The Court of Appeals, in Magan, stated that the purpose
of restitution

is to require the wongdoer to restore what
he has received and thus tend to put the

-10-



injured party in as good a position as that
occupi ed by him before the contract was
made. Ordinarily, restitution requires

t hat the defendant shall give sonething
back to the plaintiff; and it may be
supposed that the defendant cannot do this
unl ess he has received sonething of val ue
at the plaintiff's hands.

331 Md. at 542 (quoting 5 Corbin on Contracts, 8 1107, at 573

(1964)).

Appel l ant calls our attention to Consuner Protection Div.

V. Qutdoor World Corp., 91 Md. App. 275, 293 (1992). In that

case, we stated that CPD had the power to order restitution of
the amounts paid by State residents who visited out-of-State
canpgrounds in reliance on solicitations equal to the cost of
the trip plus the fees charged to obtain prizes that they

t hought they would receive upon arrival.

The above cases are not squarely on point, however, in
that while they support the proposition that restitution is to
be accorded its common | aw nmeaning, they only provide us with
the nature of the common | aw renedy of restitution, as
di stingui shed from damages. They do not deal with the
guestion of who can be required to pay restitution when there
is a conmopn scheme to defraud. |In each of the above cases,
there was an action against a corporate entity where the issue
was the nature of the remedy bei ng sought.

We find the case of State v. Cottnman Transm SSi ons
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Systens, Inc., 86 Md. App. 714 (1991), useful. 1In that case,

the Attorney General filed suit against Cottman Transm ssion
Systens, Inc., alleging a violation of the Consumer Protection
Act. We stated that the proper neasure of restitution equal ed
t he amount of noney spent by consumers in reliance on the
deceptive practice of selling unnecessary transm ssion
i nspections. 1d. at 736. W also stated, however, that
Cottman, as franchisor, could be held accountabl e because it
engaged in a deceptive practice, even though the fees were
paid to franchi see service centers. 1d.

We believe this result is consistent with the conmon | aw

principles of restitution according to 8 1 of the Restatenent

of Restitution (1936),

A person who has been unjustly enriched at the
expense of another is required to make restitution
to the other.

Comment :

a. A person is enriched if he has received a
benefit (see Comment b). A person is unjustly
enriched if the retention of the benefit would be
unjust[].

b. What constitutes a benefit. A person
confers a benefit upon another if he gives to the
ot her possessi on of or sone other interest in noney,
| and, chattels, or choses in action, perforns
services beneficial to or at the request of the
other, satisfies a debt or a duty of the other, or

in any way adds to the other’s security or
advantage. He confers a benefit not only where he
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adds to the property of another, but also where he
saves the other from expense or |oss. The word
“benefit,” therefore, denotes any form of advantage.

Fi nal enphasis added. Furthernore, 8§ 128 of the Restatenment

of Restitution provides:

A person who has tortiously obtained, retained,
used, or disposed of the chattels of another, is
under a duty of restitution to the other.

Comment :
a. “Tortiously” refers to such wongful conduct
as gives rise to a civil action either at law or in

equity under the principles of the |aw of torts....
b. Chattel. Any tangible, novable thing is a

chattel. This termincludes noney....
This section specifically includes chattels tortiously

obtained by fraud. Restatenent of Restitution 8 128 cnt. d.

See also id. 8 8§ 150-59 introductory note (discussing the

measure of recovery for actions for restitution and stating
that “[i]f the defendant was tortious in his acquisition of
the benefit he is required to pay for what the other has | ost
al though that is nore than the recipient benefitted [sic].”).

In the instant case, with respect to appellee's
liability, the ALJ stated:

Kossol [is] individually Iliable for each of
the unfair or deceptive trade practices
engaged in by Continental. Under Maryl and
law, it is unnecessary to "pierce the
corporate veil"” to hold officers of a
corporation responsi ble for violations of

t he Consuner Protection Act. In Hartford
v. Scarlett Harbor, 109 M. App. 217, 265,
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674 A.2d 106, 129-30 (1996), the Court of
Speci al Appeals held that "a CPA [ Consuner
Protection Act] violation is in the nature
of a tort action; it is a legal wong that
is not equivalent to a breach of contract.’
It is well established in Maryl and t hat

of ficers and agents of a corporation are
personally liable for torts that they
personally commt, or which they "inspire,
"participate in," "contributed to," or
"hel ped to bring about."” Tedrow v. Deskin,
365 Md. 546, 550-51, 290 A 2d 799, 802-03
(1972). In Tedrow, the Court of Appeals
observed that the plaintiff had all eged
that the corporate officers and agents had
"express or inplied know edge" that the
odomet er had been rolled back in the car
that the dealership sold to the plaintiff.
Id., at 551, 290 A . 2d at 803. The Court
held that the trial court had erred in
granting summary judgnment for the owners of
the dealership in light of the plaintiff's
al l egations. Accord, Metronedia Co. V.
WCBM Maryl and, Inc., 327 Md. 514, 610 A. 2d
791 (1992)(Ofificers of corporation |iable
for wrongdoi ng undertaken based upon their
deci si ons) .

The same standard applies to cases
brought by the Federal Trade Conmm ssion
agai nst perpetrators of unfair or deceptive
trade practices. Federal courts have
simlarly held that officers of
corporations are liable if they
"participated directly in" the unfair or
deceptive trade practices or have had the
authority to control them FTC v. Any
Travel Service, Inc., 875 F.2d 564, 573-74
(7th Cir. 1989). This standard is
satisfied if the officers "knew or should
have known" of the practices. 1d. The
court also stated "the degree of
participation in business affairs is
probative of know edge."” 1d. at 574.

The ALJ concl uded that over a six-year period appellee
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partici pated extensively in the creation, devel opnent, and
deceptive practices of two corporations, including the design
and control of the sales process. Additionally, he was an
officer in each corporation, a shareholder in one of them and
he received benefits fromthe corporations. CPD adopted the
ALJ' s deci si on.

We conclude that, based on appellee's violations of the
Consumer Protection Act, and the receipt of benefits fromthe
corporations, factual findings that do have preclusive effect,
appell ee could be held liable for restitution. There is no
i ssue before us as to whether the amount of restitution was
properly conputed.

3.

Appel | ee contends that the circuit court erred in holding
that CPD coul d assess $265,000 in civil penalties against him
because such assessnment was arbitrary and capricious. Wthout
deci di ng whether the issue is entitled to preclusive effect
even if there was insufficient evidence to support it, we
conclude that there was sufficient evidence to support the
CPD s decision. Under the Consumer Protection Act, "[a]
mer chant who engages in a violation of this title is subject
to a fine of not nore than $1,000 for each violation."

Section 13-410(a). A nerchant is defined as "a person who
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directly or indirectly either offers or nakes available to
consuners any consunmer goods, consumer services, consumer
realty, or consunmer credit." Section 13-101(g). There was
anpl e evidence to support appellee's involvenent as a nerchant
and his violation of the Act.

The ALJ/CPD found that Continental made at |east 40 sales
per nmonth to Maryl and consunmers and that at |east one unfair
or deceptive trade practice was commtted in connection with
each sale. Consequently, at |east 260 sales were nade to
Maryl and consumers during the period of one year prior to the
filing of the action. Sufficient evidence was presented to
support CPD s determ nation. Additionally, there was
sufficient evidence to support CPD' s findings with respect to
appel l ee's involvenent in deceptive practices, including the
devel opnent of sales procedures and forns and fal se
representations to consuners. Appellee actively participated
in the operations of the corporations and knew about deceptive
trade practices by other agents of the corporations.

JUDGVENT REVERSED W TH
RESPECT TO THE AWARD OF

$6, 000, 000 RESTI TUTI ON AND
CASE REMANDED TO THE CIRCU T
COURT FOR BALTIMORE CITY FOR
THE ENTRY OF A JUDGVENT
CONSI STENT WTH THI S
OPI NI ON; JUDGMENTS OTHERW SE
AFFI RVMED; COSTS TO BE PAI D
BY APPELLEE

-16-



