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Appel l ant Reginald Jones was tried for fourth degree
burglary and theft of property valued under $300 before a jury
in the Circuit Court for Baltimore City. On April 20, 2000, he
was convicted of theft of property valued under $300 and
sentenced to eighteen nonths inprisonnent. This tinely appeal
fol | owed.

Appel |l ant raises two questions for our review, which we
rephrase as foll ows:

| . Did the trial court err in denying
appellant’s notion to suppress?

1. Did the trial court msallocate the
burden of proof at the suppression
heari ng?
We answer the first question in the negative and the second in
the affirmative; we conclude the error did not effect the

court’s ruling and therefore affirm the judgment of the trial

court.

FACTUAL BACKGROUND

On March 13, 1999, appellant was arrested on suspicion of
burglary. He was eventually charged with fourth degree burglary
and theft. A hearing was held on appellant’s notion to suppress
physi cal evidence in the Circuit Court for Baltinmore City and
the follow ng evidence was adduced.

O ficer Bernadette G blon of the Baltinore City Police

Departnent testified that, on 9:45 p.m on the night in
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question, she learned from a dispatcher that sonmeone had
observed two black males carrying a television and other
property down \Wheeling Street in downtown Baltinore. O ficer
Joseph Stephens renmenbered the description as stating that the
men were carrying a television and a m crowave. Approxi mtely
two bl ocks away from Wheeling Street, at the corner of Hanover
and Hanmburg Streets, O ficer G blon observed appell ant standing
alone with a m crowave oven sitting on top of a suitcase. She
testified that this area was “known for burglaries.” Officer
G bl on asked appel | ant where he was com ng fromand where he had
gotten the m crowave. Appellant’s response was “very vague”
he said that he had found the m crowave in an alley and pointed
“toward Charles Street.” Officer G blon knew that “there
weren’t any alleys in that general vicinity.” Appellant was
very nervous.

Officer G bl on asked appel | ant what was in the suitcase and
he responded, after probing, “just junk. [It’'s nothing really.
| got it fromthe alley.” Appellant consented to a search of
the suitcase and O ficer G blon found a VCR inside. Appellant
expl ai ned that he had found the VCR in the all ey.

O ficer Stephens arrived on the scene after O ficer G blon
searched the suitcase. Officer Stephens recogni zed appell ant

because he had arrested him one and one-half years before for
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cocai ne possession. He asked appellant for identification, to
whi ch appel |l ant responded, “Joe, you know ne. Joe, you know
me.” Appellant gave O ficer Stephens perm ssion to search his
person. Officer Stephens recovered from appellant’s pocket an
envel ope with the name “Harbor Staffing” and a return address of
924 Light Street. Wiile Oficer Stephens went to that address,
O ficer G blon stayed with appell ant. O ficer Stephens found
that a rear wi ndow and door had been forced open at 924 Light
Street. He radioed Officer G blon and advised her to place
appel l ant under arrest. Officer G blon acknow edged that
appellant was not free to |leave while O ficer Stephens was
investigating the address and testified that approximtely ten
m nutes elapsed from Officer St ephens’s departure and
appellant’s arrest.

Appellant’s testinony differed fromthat of the officers in
several key respects. He stated that, when Officer G blon
initially approached him she sounded the siren on her police
crui ser and another officer exited the cruiser with her. He
also testified that he did not feel free to leave from the
begi nni ng of the encounter. Finally, appellant naintained that

he never gave O ficer Stephens perm ssion to search him
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The court denied appellant’s notion to suppress. It found
that Officer G blon stopped appellant, but that the stop was

reasonabl e because it was based on

being in a neighborhood which . . . was
known for burgl ari es, al so seei ng
[ appel lant] fit a description of individuals
going down the street. . . . He's walking

down the street with a m crowave bal anced on
top of a suitcase and he's standing on a
corner and there's been a call for that
particul ar behavi or.
The court also found that appellant consented to O ficer
G bl on searching the suitcase and to O ficer Stephens searching
his pockets. Once Oficer Stephens investigated the address on
t he envel ope renpoved fromappel |l ant’ s pocket and di scovered t hat

there was a break-in, the court found that O ficer G blon had

probabl e cause to arrest appell ant.

LEGAL ANALYSI S

Appellant first contends that the trial court erred in
denying his notion to suppress physical evidence. He argues
that his activity did not match the description given to Oficer
G blon by dispatch and that she therefore |acked reasonable
suspicion to stop him Because this stop was illegal, appellant

mai ntains, the consent to search and all evidence obtained
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t herefrom shoul d have been suppressed. The State contends that
the trial court’s concl usion was correct.

In reviewing the denial of a nmotion to suppress evidence
under the Fourth Anmendnment, we |ook only to the record of the
suppressi on hearing and do not consider any evidence adduced at
trial. Ferris v. State, 355 MI. 356, 368 (1999). We ext end
great deference to the findings of the hearing court wth
respect to first-level findings of fact and the credibility of
Wi tnesses unless it is shown that the court’s findings are

clearly erroneous. Reynolds v. State, 130 M. App. 304, 313

(1999), cert. denied, 358 Mi. 383, cert. denied, US|
121 S.Ct. 178 (2000). Moreover, we viewthose findings of fact,
and i ndeed the record as a whole, in the |light nost favorable to
the State. | d. We review the court’s |egal conclusions de
novo, however, making our own independent constitutional
eval uation as to whether the officers’ encounter with appell ant
was |awful. 1d.

The first step in our analysis is to determ ne whether the
encounter between the police officers and appellant was a
seizure inplicating the Fourth Amendnent. We begin with our
statement from G ahamv. State, 119 M. App. 444, 453 (1998):

The touchstone of our analysis under the

Fourth Amendment i's al ways t he
reasonabl eness in all the circunstances of



- 6 -

the particular governnmental invasion, and
t hat reasonabl eness depends on a bal ance
between the public interest and the

individual[']s right to personal security
free from arbitrary interference by I|aw
of ficers.

(Internal quotations omtted) (citing Maryland v. W/l son, 519
U.S. 408, 411 (1997)). Under such an analysis, “a nore
intrusive governnental action requires a denonstrably nore
substantial | egal basis in order to pass constitutional nuster.”
Reynol ds, 130 Md. App. at 320. I n Reynolds, we explained the
four levels of governnental interference with the liberty of a
person on a public street, along with the |level of suspicion
needed to justify each level. They are, in descending order of

i ntrusi on:

St op, Search, or Arrest, Pursuant to a
Warrant — Extrenme governnental intrusion
resulting in possible loss of liberty in
addi tion to tenporary restriction of
movenent — permtted because, in additionto
facts tending to establish that a crinme has
been commtted and suspect is crimnal
agent, neutral arbiter, magi strate, or judge
wi th | egal knowl edge superior to officer has
reviewed facts and indicated opinion that
they constitute probabl e cause.

Warrantl ess Stop, Search, or Arrest -
Extreme governnmental intrusion resulting in
possible loss of liberty in addition to
t enporary restriction of novement -
permtted because of +the exigency of a
fel ony havi ng been comm tted or a
m sdemeanor being commtted in officer's
presence, i.e., because of the ability to
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personally verify the comm ssion of the
of f ense.

St op, Pursuant to Terry v. Ohio — Less
intrusive governnent al action resulting

initially in tenporary restriction of
nmovenment — permtted when officer observes
suspicious activity indicating crimna
activity afoot; bases include officer's

experience, know edge of suspect's crim nal
history, high crine area; officer may
conduct limted “pat-down” of outer garnents
to det ect weapons when of ficer has
apprehension for his or her safety.

Accosting — Only mnimally intrusive
gover nment al action resul ting in no
restriction of nmovenment — permitted as |ong
as inquiry involves no show of authority and
obj ective ci rcunst ances i ndi cate a
reasonabl e person would feel free to | eave.

ld. at 321 (citing Ferris, 355 mMd. at 374 n.5).
An accosting occurs when a police officer approaches a

person and engages in an inquiry as to the person’s identity,

destination, and other general information, a practice also
known as a field interview ld. at 322-23. Thi s procedure
which is of great inportance in <crime prevention and

i nvestigation, is constitutionally perm ssible w thout any | evel
of suspicion “so long as the circunstances, viewed against an
obj ective standard, indicate that a reasonabl e person woul d feel
free to end the encounter and sinply wal k away.” 1d. at 323-24.

The vol untary encounter ends, however, and a seizure of the

person occurs “when the attendant circunmstances denonstrate
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objectively that a reasonabl e person no | onger feels free to end
the encounter and walk away when police ‘indicate that
conpliance with their requests is required by means of physical
force or show of authority.”” Id. at 333 (quoting Stanberry v.

State, 343 Mi. 720, 730 (1996)).

Sone relevant factors to be considered are:
1) the tinme and place of the encounter, 2)
t he nunber of officers present and if they
were uni formed, 3) whether the police noved
the person to a different |ocation or
ot herwi se isolated him or her from others

4) whether the police informed the person
that he or she was free to go, 5) whether
the police indicated that the person was
suspected of a crinme, 6) whether the police
retai ned any of the person's docunents, and
7) whether the police denonstrated any
t hreat eni ng behavi or or physical contact to
i ndicate that the person was not free to go.

ld. at 336 (citing Ferris, 355 Md. at 377).

In the case sub judi ce, the encounter between appel |l ant and

O ficer G blon began as an inquiry. The record, when viewed in
the light nost favorable to the State, contains no evidence of
any show of force by the officers. O ficer Gblon did not
i npede appellant’s wal king progress because he was standing
still at the corner when she approached. Al t hough appel | ant
testified at the hearing that he did not feel free to end the
encounter, the record does not reflect the type of coercive

ci rcunmst ances that woul d have caused a reasonabl e person in his
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position to feel conpelled to remain and talk with Officer
G bl on.

We next consi der whether the consent given by appellant to
search the suitcase and his person was voluntary. “[A] search
conducted wi thout a warrant supported by probable cause is per
se unreasonabl e under the Fourth Amendnment, subject to only a
few exceptions.” Cherry v. State, 86 M. App. 234, 240 (1991)
(citing Schneckloth v. Bustamonte, 412 U. S. 218, 219 (1973)).
One of these exceptions is a search conducted pursuant to
consent. “The State bears the burden to prove, by a
preponderance of the evidence, that consent to search was freely
and voluntarily given.” Id. (citing Bunper v. North Carolina,
391 U.S. 543, 548 (1968)). In determ ning whether consent was
given voluntarily, we take into account the totality of the
ci rcunst ances. ld. at 240-41 (citing Bustanonte, 412 U. S. at
219).

In the case sub judice, our standard of review necessitates
our acceptance of the officers’ testinony that appellant
consented to the searches. There is no evidence of any
coercion, either explicit or inplicit. Indeed, appellant knew
and appeared to be confortable around Officer Stephens. W hold

t hat appell ant consented to the searches of the suitcase and his
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person. The trial court therefore properly denied appellant’s

nmotion to suppress.

Appell ant’s second contention is that the trial court
m sal l ocated the burden of proof at the suppression hearing.
April 19, 2000 was the date set for trial. On that norning,
appel I ant announced his notion to suppress. Despite the State’s
protestations of wunfair surprise, the trial court decided to
hear the notion. It initially proposed that it hear the
W tnesses on the nmotion to suppress when they testified at
trial. The court would nake its ruling on the notion at that
time. Both parties objected to this procedure, however, and the
court agreed to proceed with the hearing after jury selection.
The hearing was del ayed further by a di sagreenent on the proper
al l ocati on of burdens. The court’s ruling and reasoni ng can be
best understood froma reading of the entire colloquy between it
and appel l ant’ s counsel.

THE COURT: Al'l right. Since counsel so

vehenently opposed having the
nmotion to suppress during the

trial, 1’"mready to proceed.
Your first wi t ness,
[ appel l ant’ s counsel]. It’s

your notion.

[ APPELLANT" S



COUNSEL] :

THE COURT

[ APPELLANT’ S
COUNSEL] :

THE COURT

[ APPELLANT’ S
COUNSEL] :

THE COURT

[ APPELLANT’ S
COUNSEL] :

THE COURT
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| think the State has the
burden, Your Honor.

lt’s vyour noti on. What
w t ness would you call?

Your Honor, | think — I think
the State has —

It’s your notion. You’ ve
made a nmotion to suppress
evi dence. Call your first
W t ness.

Well, | just — 1 just don’t
under st and, Judge. It’s not

—it’s not nmy burden to prove
that it was a legal search
and stop. | think the State

It’s your burden because
you' ve made a notion to show
me sonme reason why you have a
notion to suppress. So now
that you' ve nmde the notion,
you have a witness to support
that notion? Call your first
Wi t ness.

|’ve made sure all t he
Wit nesses are present. |’ ve
made sure that they' re here
for vyou. Who will be the

first witness that you would
call?

Your Honor, 1’m not calling
any wi tnesses as to the point
that it was a | egal stop

You’ve made a proffer to the
[ c]ourt, an evidentiary
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THE COURT

[ APPELLANT’ S
COUNSEL] :

THE COURT

[ APPELLANT’ S
COUNSEL] :

THE COURT

[ APPELLANT’ S
COUNSEL] :

THE COURT
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proffer that there’'s certain
testi nony t hat woul d be
elicited at a noti ons
heari ng.

This is a notion hearing.
This is not a trial, but
rather this is a notions
hearing and so technically,

the first witness shoul d
be your wtness -

Al right.

— to support the notion.

Al right. 1’1l just nmake a
record.

So, State want to call a
W t ness? Sonmebody want to
call a witness?

| believe it’s the State’s
burden, Your Honor. I think
t hey should call a w tness.

Well, | don't believe it is
the State’s burden.

In all nmy years of practice,
|’ve never had to - |I'm
f1 abber gast ed. |’ ve never
had this to [sic] happen
bef ore.

| have.
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COUNSEL] :

THE COURT

[ APPELLANT’ S
COUNSEL] :

THE COURT

[ APPELLANT’ S
COUNSEL] :

THE COURT
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Okay. Not in ny experience.

But, you know, but | could
certainly be wong about
t hat . | disagree with Your
Honor about that. " m not

prepared to put on a w tness.

That neans you' re subm tting?

No, Your Honor. We don’t
believe the State has shown
that they — this evidence was
the result of a legal stop
and search

Al'l  right. So you're not
presenting any evidence to
support your position that it

was an illegal search and
sei zure.
No. | believe the State has

t he burden to show that, Your
Honor .

You know, [appellant’s
counsel], we can sit here and
fight about this for the rest
of the afternoon, but | don’t
intend to do that.

If you're not planning on
putting on any evidence in
support of a notion, then |
guess |’'ll hear from you.
There are wtnesses we’'ve
made available for you in
support of your notion to
suppr ess.

If you do not have any
W tness or any testinony and
you only want to proffer,
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1711 take a proffer of
evidence from you on the
record.

Appel l ant’s counsel submtted the evidence he had pl anned
to present at the hearing by proffer. The State’s Attorney
decided to “err on the side of caution,” calling Oficers G blon
and Stephens to testify. After appellant testified in rebuttal,
the court heard argunent from both parties. It then issued a
ruling fromthe bench denying the notion to suppress.

“As a general rule, the nmoving party on any proposition,
civil or crimnal, has the burden of production and the burden
of persuasion.” Herbert v. State, 136 Md. App. 458, 481 (2001).
This rule applies to a suppression hearing before a crim nal
trial when the defendant bears the burden of show ng that the
search or seizure in the case was illegal and the fruits thereof
shoul d be suppressed. [|d. at 482. The burdens of production
and persuasion may shift, however, as “a direct consequence of
the [United States] Supreme Court’s strong preference for
searches and seizures pursuant to judicially approved warrants
over warrantl ess searches and seizures.” Herbert, 136 M. App.
at 485; see also Katz v. United States, 389 U S. 347, 357
(1967); Johnson v. United States, 333 U.S. 10, 13-14 (1948).

VWhen the police execute a search under
authority of a facially adequate warrant, it

is presunptively good and the burden is upon
the defendant to establish its invalidity.
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Where the evidence is inconclusive in this
regard, the State wins. Where, on the other
hand, the defendant establishes initially
t hat the police proceeded warrantlessly, the
burden shifts to the State to establish that
strong justification existed for proceeding
under one of the “jealously and carefully

dr awn” exceptions to t he war r ant
requirement. Where the evidence is
inconclusive in this regard, the defendant
Wi ns.

Duncan, 27 Md. App. at 304-05 (citations omtted).
In the case sub judice, the colloquy quoted above | eaves no

doubt that the court placed the burden of production on
appellant; it asked his counsel several tines either to put on
the first witness or submit. As to the burden of persuasion,
the follow ng exchange is illum nating:
[ APPELLANT" S
COUNSEL] : . . . It’s not —it’s not ny
burden to prove that it was a
| egal search and stop. I
think the State -
THE COURT: It’s your burden because
you’ ve made a notion to show
me sonme reason why you have a
notion to suppress.

The court’s statenment, taken alone, could be interpreted as
an allocation of the burden of production, but the context of
the exchange indicates that the court placed the burden of
per suasi on, or burden of proof, on appellant as well. Thi s

allocation of burdens was erroneous because appellant had

informed the court before the hearing that the search and
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sei zure were not conducted pursuant to a warrant. The burdens
of production and persuasion on the nerits of suppression
t herefore had been shifted to the State. These errors, however
wer e harm ess because the all ocation of burdens had no effect on
the court’s ruling on the notion.

The burden of proof on the nerits at a suppression hearing
is by a preponderance of the evidence. Duncan, 27 M. App. at

304 (citing Lego v. Twoney, 404 U.S. 477 (1972)). The Maryl and

Pattern Jury Instructions (MPJI) define this standard as
fol | ows:

To prove by a preponderance of the evidence

means to prove that something is nore |ikely

so than not so.
MPJI 1:7a (3d ed. 1993 & 2000 Supp.). Therefore, when the court
at a suppression hearing finds it nore |likely than not that
evidence was obtained illegally, it should suppress the
evidence. |If, on the other hand, the court finds it nore |ikely
that the evidence was legally seized, it should deny the notion
and allow the evidence to be introduced at trial. It is only
when the court finds the evidence on each side of the issue to
be equally persuasive that it nmust consider by which party the
burden of proof is borne. See id. (“If you believe that the

evidence is evenly bal anced on an issue, then your finding on

that issue nust be against the party who has the burden of
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proving it.”). Unl ess the court finds the evidence to be in
this state of equipoise, the burden of proof has no effect on
its disposition of the notion to suppress.

The record in the case sub judice reveal s that the court did

not consider the evidence to be equally balanced. After
appellant had testified in rebuttal and his counsel had nade an
argunment for suppression, the prosecutor began his argunent.
The court interrupted the prosecutor and the follow ng coll oquy
occurr ed:

THE COURT: You would admt that if the
of ficer stopped him from
crossing street [sic] when
the light turned green, that
that’s a stop.

[ PROSECUTOR] :  Yes.
THE COURT: Ckay.

[ PROSECUTOR] : Absol utely. But fortunately
enough for the State in this
situation, within thirty
seconds to a mnute, the
suspi ci on was al ready aroused
. [ when appellant] was
poi nti ng in t he wr ong
direction up Charles Street
and [saying] | got it in the
al | ey.

THE COURT: Wasn’'t the suspicion already
aroused when the officer saw
hi m goi ng — wal ki ng down the
street in close proximty -

[ PROSECUTOR] :  Yes.
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THE COURT

[ PROSECUTOR] :

- 18 -
— to the report -
Yes.

— that she received over
radi o] ?

[the

Yes, absol utely.

Wasn't that the beginning of
her reasonabl e suspicion?

Absol utely.

And wasn’t it just building
bl ocks that just kept on
goi ng?

Absol utely.

Ri ght on down to the point

where he was arrested?

Absol utely. But the focus is
on the police officers.

That '’ s what I’ m tal king
about .

Yeah, absolutely. And - and
if the [c]Jourt w shes to -
for me to address that
further, | -

| don’t think you need to

address it any further.
Ckay. Conpletely agree wth
what the [c]ourt is saying.
It’s been referred to very
briefly, Your Honor, that it
was a hunch. It wasn’t just
a hunch.
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THE COURT: It wasn’t a hunch. I -1
don’t — you don't really need
to argue any further.

The court then announced its denial of the nmotion. It is
clear from this exchange that the court did not find that the
evidence was legally or illegally seized to be equally
persuasi ve; rather, it was convinced that the evidence of the
legality of the seizure was conpelling. Its m sallocation of

t he burden of proof therefore had no effect on its consideration

of the notion.

JUDGVENT OF THE Cl RCUI T
COURT FOR BALTI MORE CI TY
AFFI RMED.

COSTS TO BE PAI D BY
APPELLANT.



