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In this “wongful life” case, an infant plaintiff asserts

t hat she woul d have been better off if she had never been born
and that she shoul d have been aborted. This presents a
guestion of first inpression in Maryl and, viz:

May a doctor whose negligence caused a

not her not to abort her pregnancy be

successfully sued for “wongful life” by a

genetically defective child born as a

consequence of the doctor's negligence?
We hold that Maryl and does not recogni ze a cause of action for
wongful life and, accordingly, answer that question in the
negati ve.

O her issues that arose out of a conpani on “w ongf ul

birth” claimnust al so be decided.?

We use the terms “wongful birth” and “wongful life” nerely as conveni ent
| egal short hand. We neverthel ess recognized that the Court of Appeals has
frowned on that word usage, calling it “not instructive.” Reed v. Canpagnol o,

332 Md. 226, 237 (1993). In Reed, the Court said:

The princi pal contentions of the defendant
physicians turn on how one conceptualizes the tort
alleged by the Reeds. Highly relevant to that
consideration are the observations by the Suprene
Judi ci al Court of Massachusetts concerning the
term nol ogy, “wongful Ilife,” “wongful birth,” and
“wrongful conception.”

“These labels are not instructive. Any
"wrongfulness' lies not in the life, the birth,
the conception, or the pregnancy, but in the
negl i gence of the physician. The harm if any,
is not the birth itself but the effect of the
def endant' s negligence on the [parents] resulting
fromthe denial to the parents of their right, as
the case may be, to decide whether to bear a
child or whether to bear a child with a genetic
or other defect.”

Id. (quoting Viccaro v. Mlunsky, 551 N.E.2d 8, 10 n.3 (1990)).




| . PROCEDURAL AND FACTUAL BACKGROUND

On Septenber 19, 1995, a daughter, I|brion Fatuo Kassana,
was born to MIlicent Kassama. The delivery was uneventful;
unfortunately, however, lbrion was born with Down's Syndrone. 2
During her pregnancy, Ms. Kassama was treated by Dr. Aaron H
Magat, a board-certified obstetrician and gynecol ogi st.

Ms. Kassamm, individually and on behalf of Ibrion, filed
suit in the Crcuit Court for Baltinore County against Dr.
Magat, his professional association, and one of his
associ ates.® The conpl aint contai ned counts for negligence
and lack of informed consent. Ms. Kassama alleged, inter
alia, that, but for Dr. Magat's negligence, she would have had
an abortion and woul d not have delivered |Ibrion (hereinafter
“the wongful-birth clainf). In her wongful-birth claim
Ms. Kassamm, individually, clainmed econom c damages caused by

the necessity of raising her genetically defective child.

2Down' s Syndrone is a genetic disorder that causes numerous abnornalities,
including “nental retardation, retarded growmh, flat hypoplastic face with short
nose, prominent epicanthic skin folds, snmall lowset ears wth promnent
antihelix, fissured and thickened tongue, |axness of joint |iganments, pelvic
dyspl asia, broad hands and feet, stubby fingers, and transverse pal mar crease.
Lenticul ar opacities and heart disease are conmon. The incidence of |leukenmia is
i ncreased and Al zhei ner's di sease is alnpst inevitable by age 40. " PHysI O AN
Desk REFERENCE MEDI CAL Dictionary 1728 (15t ed. 1997).

SNaned in the suit, besides Dr. Magat, were Ralph B. Epstein, MD., one of
Dr. Magat's associates, and Marvin M Sager, MD. & Ralph B. Epstein, MD., P.A
Dr. Epstein was later disnmssed from the suit. The professional association
changed its name to Epstein & Magat, MD., P.A, after suit was conmenced. At
trial, all parties stipulated that Dr. Magat was an enpl oyee of Epstein & Mgat,
MD., P.A, and that, at all relevant tinmes, he was acting within the scope of
his enploynment. Consequently, the parties agreed that any judgnent against Dr.
Magat woul d be agai nst Epstein & Magat, MD., P. A, as well.



On behal f of Ibrion, Ms. Kassama filed a claimfor
wrongful |ife based on negligence and |ack of informed consent
theories. Prior to trial, the court granted the defendants
nmotion for partial summary judgnent as to Ibrion's claimof
l ack of informed consent.

The case was tried before a jury in the Grcuit Court for
Baltimore County. At the close of the plaintiff's case, the
trial court granted the defendants' notion for judgnent as to
I brion's claimof negligence, as well as Ms. Kassama's | ack
of infornmed consent claim#* Thus, only Ms. Kassama's
wrongful -birth claimwas considered by the jury.

The jury found that Dr. Magat had breached the applicable
standard of care and that the breach was a proxi mate cause of
Ms. Kassama's injury. The jury also found that Ms. Kassana
was contributorily negligent and that her negligence was a
proxi mate cause of her own injury.

After the trial judge considered and denied Ms.
Kassama's notion for judgnment notw t hstanding the verdict, and
motion for newtrial, atinely appeal was filed by Ms.
Kassama, individually and on behalf of Ibrion. The defendants

responded by filing a conditional cross-appeal.

“The trial court did not err in dismssing the lack of infornmed consent
clains of Ibrion and Ms. Kassana. See Reed v. Canpagnol o, 332 Mi. 226, 240-41
(1993).




1. QUESTI ONS PRESENTED

Several of the questions raised by Ms. Kassama deal with
damages and need not be decided.® The questions that nust be

resol ved are:

1. Didthe trial court err in allow ng the
jury to consider the issue of whether
Ms. Kassama was contributorily
negl i gent ?

2. Assuming that the answer to Question
No. 1is “no,” did the trial court err
in failing to give the jury a |ast
cl ear chance instruction?

3. Didthe trial court err in granting Dr.
Magat's notion for judgnment in regard
to Ibrion's wongful-life clain®

We answer all three questions in the negative. Because
we shall affirmthe judgnent entered in favor of the

defendants, it is unnecessary to decide the issues raised in

t he cross-appeal.®

SThose three questions are:

1. Did the trial court err in excluding any evidence
as to post-mmjority danages?

2. Did the trial court err in instructing the jury
that any damages suffered by Ms. Kassama were to
be of fset by any non-econom c benefit she suffered
as a result of the birth of her daughter.

3. Did the trial court err in allow ng evidence of the
availability of public services in contravention of
the collateral source rule?

6The cross-appeal questions were:
1. Did the trial court err in ruling that a genetic

counsel or could not be called to testify that Ms.
Kassama had told her that she would not have



I11. MEDI CAL BACKGROUND

An al pha fetoprotein (“AFP’) blood test is used to detect
genetic defects. ldeally, the blood sanple for the AFP test
is drawmn when a wonman is fifteen to sixteen weeks pregnant,
but it is acceptable to obtain a blood sanple as | ate as
ni neteen weeks.’ An abnormally high AFP test score indicates
that the fetus may have spina bifida, open spinal cord
congenital abnormalities, or certain other serious potential
probl enms. An abnormally |ow score is associated with Down's
Syndr one.

Even if an AFP test shows an increased risk of Down's
Syndrone or other serious potential problens, the test is not
definitive —it nmerely shows a potential problem To find out
for certain whether a fetus is afflicted with certain genetic
probl ens, the nother nmust undergo an ammi ocentesis, a test
whereby a physician, with the assistance of an ultrasound

machi ne, extracts genetic material fromthe fluid in the sac

aborted |brion?

2. In the event of a remand for new trial, should the
trial be as to both liability and damages?

The fifteenth to nineteenth week range is based upon uncontradicted
evi dence presented at the trial of the subject case. In Reed v. Canpagnol o, 332
M. at 230, the parties apparently agreed that the AFP test “nust be perforned
bet ween weeks 16 and 18 of the pregnancy to obtain reliable results.” On the
other hand, in Basten v. United States, 848 F. Supp. 962, 965 (MD. Al a. 1994),
the Court noted that “for clinical and practical purposes, [the AFP test] nust
be administered within a narrow tinme frame during pregnancy (sixteen - twenty
weeks) . ”




surrounding the fetus. The material extracted is sent to a

| aboratory that grows the cells contained in the fluid in
order to obtain a genetic profile. Once the results of an
ami ocentesis is known, the nother nust consider the test
results and, assumng there is still time for an abortion,

deci de whet her she wants to abort the pregnancy. The parties
agreed at trial that if an amiocentesis had been perforned in
this case it would have shown that the fetus Ms. Kassama was
carrying had Down's Syndrone.

In Roe v. Wade, 410 U. S. 113, 125 (1973), Judge Bl ackman

noted that the normal term of human pregnancy is 266 days (38
weeks). Wien Roe was decided, it was believed that a fetus

was vi abl e® “at about seven nonths (28 weeks) but [that

8Viability” neans “potentially able to live outside the nother's wonb,
albeit with artificial aid.” Roe v. Wade, 410 U. S. at 160. The Roe Court said:

A state crimnal abortion statute of the current
Texas type, that excepts from crinnality only a
i fesaving procedure on behalf of the nother, wthout
regard to pregnancy stage and wi thout recognition of the
other interests involved, is violative of the Due
Process Cl ause of the Fourteenth Amendnent.

(a) For the stage prior to approximately the end of the
first trimester, the abortion decision and its
ef fectuation nust be left to the nedical judgnment of the
pregnant woman's attendi ng physician.

(b) For the stage subsequent to approximately the end of
the first trimester, the State, in pronoting its
interest in the health of the nmother, may, iif it
chooses, regulate the abortion procedure in ways that
are reasonably related to maternal health.

(c) For the stage subsequent to viability, the State in
pronoting its interest in the potentiality of human life



vi abi
(Citi

(140

l[ity] may occur earlier, even at 24 weeks.” 1d. at 160.

ng L.t Hellman & J. Pritchard, WIllianms Cbstetrics 493

ed. 1971)). More recently, in Planned Parenthood v.

Casey, 505 U.S. 833 (1992), Justice O Connor observed that

vi abi

ity sonetinmes occurs as early as twenty-three weeks.?®

Id. at 860.

V. MARYLAND S ABCORTI ON LAWS

There is no statutory tinme limtation in Maryland after

whi ch a genetically defective fetus or one suffering froma

“seri

this

ous deformty or abnormality” may not be termnated. In

regard, section 20-209(b) of the Health-General article

of the Annotated Code of Maryland (2000 Repl. Vol.) reads:

(b) State Intervention. Except as
ot herwi se provided in this subtitle, the
State may not interfere with the decision
of a woman to term nate a pregnancy:

(1) Before the fetus is viable; or

(2) At any time during the woman's
pregnancy, if:

1d. at

may, iif it chooses, regulate, and even proscribe,
abortion except where it is necessary, in appropriate
medi cal judgnment, for the preservation of the life or
heal th of the nother

164- 65.

% The survival of infants born from 23 to 25 weeks of gestation increases

wi th each additional week of gestation. However, the overall neonatal surviva
rate for infants born during this early gestational period remains |ess than

40%”

Ameri can Acadeny of Pediatrics Comrittee on Fetus and Newborn, Perinatal

Care at the Threshold of Viability, 96 Pediatrics 974 (1995).




(1) The termnation procedure is
necessary to protect the life or health of
t he woman; or
(i1i) The fetus is affected by genetic
defect or serious deformty or abnormality.
As will be seen, however, the fact that Maryland' s
abortion law is extrenely |iberal does not nean that a woman
can find a Maryland doctor who will perform an abortion at any

time nerely because the nother is carrying a genetically

defecti ve fetus.

V. TRI AL TESTI MONY?0

A. Dr. Magat's Version of Events

Ms. Kassama first visited Dr. Magat's office on April
19, 1995. On that date, an ultrasound test showed that the
gestational age of Ms. Kassama's fetus was seventeen weeks,
four days.

Dr. Magat noted on his patient's chart that Ms. Kassama
was a “late registrant,” meaning that she had cone to himlate
in her pregnancy. He ordered bl ood work, including an AFP
test. The doctor filled out a formfor Ms. Kassama to have
the bl ood drawn and referred her to a |l aboratory, which was
wi thin wal king distance fromhis office, where the bl ood was

to be drawn and anal yzed. Dr. Magat dated the bl ood work

W have limted our summary of trial testinony by only recounting evidence
germane to liability issues.



requisition slip for the next day —April 20, 1995 —when he
expected that the blood for the AFP test woul d be drawn.

Dr. Magat told Ms. Kassama to have the bl ood work done
“as soon as possible.” He also told his patient:

| am going to give you two nore slips.

Those slips . . . are for basically [an]
AFP test, the test we want to get between
15 and 19 weeks and |, again, briefly went

over, obviously, as we tal ked about,
screenings for spina bifida.

* * *

| expl ained, again, [the] AFP test, what
it screens for. | also gave her a slip for
official ultrasound. W are were [sic]
approaching 18 weeks. The best criteria |
had to go with at this point was ny
ultrasound in the office. | have | felt
[sic] fairly confident | had gotten a good
measurenent, but | wanted to confirmny
dates were correct as well as there were no
anonal ies or problens with the baby.

Dr. Magat next saw Ms. Kassama on May 18, 1995, at which
time Ms. Kassama told himthat she had the bl ood drawn for

the AFP test on May 16, 1995.1! She al so said she had obtai ned

1A two-page clinical requisition formprepared by Dr. Magat requested that
an AFP test be perforned. The formis dated April 20, 1995. At the bottom of
the second page of this formis an infornmed consent verification, which reads:

| certify that informed consent for AFP testing has
been obtained fromthis patient. | have discussed the
AFP Test with ny patient and have consulted with her
about the purpose of this test and the possible results,
and that additional testing may be necessary depending
on the AFP results.

(Enphasi s added.)

Bel ow this informed consent verification are signature lines for both the



t he second ultrasound on May 11, 1995. Because his patient
had not had the bl ood work done as requested, Dr. Magat wote
on Ms. Kassama's chart that she had been “non-conpliant.”

On May 19, 1995, at 3:15 p.m, Maryland Medical Med Path,
the | aboratory that analyzed Ms. Kassama's bl ood sanpl e,
conpleted a report setting forth the AFP test results. The
record does not show when the report was sent to Dr. Magat's
of fice or when he received it, but Dr. Magat saw t he report
for the first time on May 25, 1995. The report showed that
Ms. Kassama had a one in fifty-seven chance of delivering a
baby wi th Down's Syndrone.

Ms. Kassama was thirty-one years old when |brion was
born. The normal risk for a Down's Syndrone baby for sonmeone
of Ms. Kassama's age i s approximately one in 700.

On May 25, 1995, the gestational age of Ms. Kassam's
fetus was estimated to be twenty-two weeks and four days.
According to the undi sputed evidence in this case, no
physician in Maryland will performan abortion of a fetus with
Down's Syndrone if the fetus is nore than twenty-three weeks
and six days old. Ms. Kassama's fetus would reach twenty-

t hree weeks and six days in nine days, i.e., on June 3, 1995.

This presented a probl em because it takes, on average, two

patient and the physician; to the right of Ms. Kassama's signature is the date
May 16, 1995. Dr. Magat did not sign the form



weeks to obtain the results of an ammiocentesis. According to
Dr. Magat, there was no way to do a rush ami ocentesis. The
results can be obtained only after cells that surround the
fetus are extracted and grown in a laboratory. It usually

t akes about fourteen days to obtain the results. It always
takes a m ninum of twelve days to get the test results —and
sonetimes as nuch as seventeen days —according to Dr. Magat.

Dr. Magat testified that even if he had received the AFP
report on Friday, May 19'" (the day the report was witten), it
woul d have taken at |east until Mnday —May 22" to schedul e
an amnmi ocentesis. By that date, only twelve days woul d have
remai ned until June 39 Twel ve days woul d have been
insufficient time to have an amnmi ocentesis, get the results,
schedul e an abortion, and performone in Maryl and.

Dr. Magat testified that as soon as he received the AFP
results he called Ms. Kassama. His testinony as to what he
told his patient in the May 25, 1995, phone conversation was
as foll ows:

[What] | explained to her was that |
received the results of her . . . AFP test
and she cane back very suspicious for
Down's Syndrone. And that at that point, |
thought it was the |l owest | had seen. |
have since seen |ower results that have
returned normal. But again, | told her
was suspi ci ous about the possible results
and al so suspicious for Down's Syndrone.
And unfortunately, she had, | explained to

her that she had waited four weeks to get
the results, that at this point, she was 22



weeks and four days. And at 22 weeks and
four days, if you wanted to act on the
results, we would get an ami ocentesi s and
t he ammi ocentesi s takes about two weeks to
get back and the results would conme back at
greater than 24 weeks, which would still be
too late to act in the State of Maryl and.
But there were other states where she could
still go. And at that point, she told ne

t hat she would not act on the results and
she didn't want to do anything about it.

So, | informed her that you can still get
an ami ocentesis, even if you wouldn't act
on the results, but the ammiocentesis does
have a risk to it. Some people have

m scarriages from having the ami ocentesi s.
Sone people believe if you won't act on the
ammi ocentesis results, you probably

woul dn't want to do the test just for the
information. Again, she said [she]

woul dn't act. | said, you should at |east
get genetic counseling to expl ore what
options you have left. She said,

woul dn't do anything about it anyway. At
that point, | didn't push it any further
and | decided to wite a note in the chart.
That's where you see the note from 5-25-95.

Dr. Magat wote the following words in the margin of the
Maryl and Medical Met Path | aboratory report that had notified
himof the AFP test results: “Pt. [patient] infornmed. Needs
genetic counseling, possible amio.” A note in Ms. Kassana's
chart, dated WMy 25, 1995, reads: “[Decreased] AFP. Pt. is
now 22 weeks and four days (risk is one in 57).” Dr. Magat
next wote: “Patient offered ammio even though she woul d be
greater than 24 weeks by the tinme the results returned.” He
then scratched out the words “offered” and the phrase “even

t hough she.” As corrected, the sentence read: “Pt. too late



for ammi o because she would be . . . [nore than] 24 weeks by

the tine the results returned.” He expl ai ned why he scratched
out the aforenentioned words as follows: | realized |I already
had that noted on the |ab sheet. | wanted ny notes here to

reflect the |ateness of the test and the | ateness of the
results and that in the State of Maryland, that she woul d be
too late to act on the amiocentesis in the state because they
[sic] would be greater than 24 weeks.

Dr. Magat acknow edged that if a fetus has Down's
Syndrone a wonan can get an abortion in New York when the
fetus is up to twenty-six weeks of gestational age and that in
Kansas it is possible to obtain an abortion for a Down's
Syndrome fetus up to twenty-eight weeks. Upon cross-
exam nation, he also made the foll ow ng concessions:

Q So we can agree that if, in fact,
you or anybody from your office never
contacted Ms. Kassama about the results of
that AFP and didn't comunicate the options
avai l able to her, that you would be in the
breach of the standard of care, correct?

A | wuld agree with that, sir.

Q Again, just like I asked Doctor
Kat z, one of the experts you retained on
your behal f yesterday, let's take it one
step further. If you called Ms. Kassana
up, reported the AFP test as being |ow, but
told her that it was too late to have an
ammi o, because it would be greater than 24
weeks and she wouldn't be able to act upon
it, if that was the infornmation you gave
her, you woul d have been in breach of the
standard of care as well?

A:  Hypothetically.

Q Yes, hypothetically, because
know —



A.  Yes, yes.

B. Ms. Kassanmm's Version of Events

At trial, Ms. Kassama could not recall when Dr. Magat
told her to have the AFP test.?! She adamantly naintai ned,
however, that Dr. Magat coul d not possibly have asked her to
have the bl ood drawn on April 20'", because she always foll owed
Dr. Magat's instructions pronptly. Therefore, if he had asked
her to have the bl ood drawn on April 20'", she would have done
so. Ms. Kassama believed that Dr. Magat nust have asked her
to take the test on May 16, 1995, the date she signed her
informed consent verification and the date the bl ood was drawn
for that test. Ms. Kassana's strong views in this regard are
reveal ed by the follow ng coll oquy:

Q [ Def ense Counsel]: Now, that woul d
be consistent with your menory that Doctor
Magat al ways asked you to get the testing

done that day or the next day, right?

A Exactly, umhum (Indicating
affirmatively.)

Q Is it your testinmony to this Jury
that you went on April 20'" to get the
testing done, as you were requested to do?

A: If | was requested to do it.
Q No, that's not ny question. | am
sorry, let me ask it again. Is it your

menory that you went on April 20'" to get
the testing done?

2l n her conplaint and answers to interrogatories, Ms. Kassana asserted
that Dr. Magat never ordered an AFP test.



A:  Testing for what, sir?

* * *

Q Testing for the AFP and the ot her
studi es that were ordered by Doctor
according to the nmedical records in that

first visit?

A:  Anything that Doctor Magat gave ne

to have conpl eted was done. \Wenever
told me to, I mean, even | did the
ul trasound. Wy would | wait until
when | did the ultrasound on the 11'" [ of
May] ? Way would | skip having the bl ood

test done?

Q Even if the log of the | ab where
the AFP test was done . . . shows that on
May 16'" you cane and you had the bl ood
drawn for the AFP test, that's wong,

t he 16th

because if you were told to get it on Apri

20'", you woul dn't have waited four weeks,

woul d you?

A That's why | don't think

told on April 20'". | mean, you are telling

me to |l ook at April 20'" on the top of that
form R ght at the bottomis 5/16.

Ms. Kassama testified that she was never advised by Dr.

Magat of the results of the AFP test or of the option of

havi ng an ammi ocentesis or an abortion. Put nore bluntly, she

clainmed that the phone call testified to by Dr. Magat never

t ook place on May 25'" or on any other date.

Ms. Kassama testified that if she had known of the AFP

test results and had been offered the opportunity she would

have had an ammi ocentesis. She also testified that

if she had



been informed after the amiocentesis that she was carrying a
fetus with Down's Syndronme, she would have had an abortion
either in Maryland or, if necessary, out of state.

C. The Experts

Plaintiff called two obstetricians and gynecol ogi sts
(“Cb-Gyns”) to testify on her behalf, i.e., Dr. Leonard LaBua
and Dr. Lawence Borow. The defense also called an Ob-Gyn,
Dr. John Kat z.

1. Dr. Leonard LaBua

Dr. LaBua was board certified as an Cb-Gyn in 1969.
Since 1990, he has restricted his practice to forensic
medi ci ne —revi ewi ng nedi cal nal practi ce cases and, when
necessary, testifying at depositions and in court.

On direct exam nation, plaintiff's counsel and Dr. LaBua
had the foll owi ng exchange concerning the May 19'" report
showi ng that Ms. Kassana had a one in fifty-seven chance of
delivering a child with Down's Syndrone:

Q@ Now, on May 19", 1995, Doctor, how
many weeks was Ms. Kassama in her
pregnancy?

A. | think on the 19'" she was
approximately 21.2 weeks.

Q Doctor, assumng that this report
was available to Dr. Magat or his office on
the 19", can you tell us, do you have an
opi ni on, a reasonabl e degree of nedi cal
probability, as to whether there would be
sufficient tine to order or offer the



patient ammiocentesis with the ultimte
goal, should it conme back positive, to
term nate her pregnancy?

A:  Yes, very definitely.

Dr. LaBua further testified that even assum ng that by
the tinme the AFP report was conpleted it was too late to have
an abortion in Maryland, and assum ng that Dr. Magat told Ms.
Kassama of the AFP results but also told her it was too |ate
to have a Maryl and abortion, Dr. Magat neverthel ess woul d have
breached the applicable standard of care if he failed to al so
tell her that she had the option of term nating the pregnancy
out of state, i.e., in New York, Kansas, or Arkansas.

Dr. LaBua was cross-exam ned closely and effectively as
to whether —as of Friday, My 19'" —there was still tine to
have an abortion in Maryland. First of all, according to Dr.
Magat's records, as of May 19'", Ms. Kassana was twenty-one
weeks, six days pregnant, not twenty-one weeks, two days, as
he had assuned. That left only fifteen days until June 3,
1995. Dr. LaBua (inpliedly) admtted this when he testified
that on May 25'" there were only nine days left to have an
abortion in Maryland. Dr. LaBua al so admtted on cross-
exam nation that, even if Dr. Magat received the AFP report
the mnute it was signed, it would take until at |east Monday,
May 22, 1995, to consult with his patient and have an

ami ocentesi s both schedul ed and perfornmed. By May 22", only



twel ve days remained until the June 3¢ deadline. According to
Dr. LaBua it usually took between ten and fourteen days to
receive the results of an ammi ocentesis.
2. Dr. Lawrence Borow
Plaintiff introduced the videotaped deposition of Dr.
Lawr ence Borow, an Ob-Gyn who practices in Pennsylvania. Dr.
Borow testified that the results of an ammi ocentesis coul d be
obtained by a “rush technique” in only seven days and
therefore as of May 19'" there was “nore than adequate tine” to
have genetic counseling, obtain the results of an
ammi ocentesi s, and schedul e and perform an abortion before the
fetus was twenty-four weeks old. Moreover, even on May 25,
1995, when the fetus was twenty-two weeks, five days old, the
ni ne days remaining were sufficient to have the counseling,
revi ew t he ami ocentesis results, and abort the fetus.
Plaintiff's counsel asked:
| f you have —if you tell a patient,
| ook, | got your al pha fetoprotein results
back, you have a 1 in 57 chance of having a
Down' s Syndronme, now the next test that we
can do to give a definitive diagnhosis is
ammi ocentesis, but it's too late for you to
act upon those results, is that a form of
genetic counsel i ng?
The wi t ness answer ed:
It's certainly what Dr. Magat would

describe as a crude form of genetic
counseling. And that's what, in fact, in



my opinion occurred here and is reflected
in Dr. Magat's note.

3. Dr. John Katz

The defense called Dr. John Katz, a board certified Ob-
Gyn fromBaltinore County, Maryland. Dr. Katz testified that
to his knowl edge no physician in Maryl and woul d perform an
abortion of a Down's Syndrone fetus once the fetus reaches the
age of twenty-four weeks. Dr. Katz also testified that on
average it usually takes fourteen days to obtain the results
of an ammi ocentesis. On rare occasions, the results can be
obtained in twelve to thirteen days, but sonetines it takes
nore than fourteen days. As an exanple, Ms. Kassana's
medi cal records showed that it took sixteen days to obtain
ammi ocentesis results when Ms. Kassama had that procedure
performed during her 1998 pregnancy. The speed with which the
results may be obtai ned does not depend on the | aboratory;
instead, it is dependent upon how quickly the cells grow. Dr.
Katz agreed with Dr. Magat that there was no such thing as a
“rush techni que” that could speed up the cell growth process.
More specifically, he knew of no facility that could obtain
the ammi ocentesis results in seven days —as Dr. Borow
testified.

Dr. Katz said that even if Dr. Magat received the AFP

results on Friday, May 19, 1995, the earliest he would have



been able to schedul e an ami ocentesi s was Monday, May 22" —
which left only a wi ndow of twelve days to perform an abortion
in Maryland. This was insufficient tine to have an abortion
in Maryl and because an amni ocentesi s showi ng a genetic defect
woul d first be required.

Dr. Katz agreed with all the other doctors who testified
that in New York and Kansas abortions could be obtained after
the fetus was twenty-four weeks old. He also agreed with the
ot her experts that the standard of care required an Gb-Gyn to
either tell his patient of her out-of-state options or to

refer her to genetic counseling.

VI.  MOTI ON FOR JUDGVENT ON | SSUE
OF CONTRI BUTORY NEG.I GENCE

At the end of the entire case, Ms. Kassama's counse
made a notion for judgnent as to the issue of contributory
negl i gence. Counsel argued:

| realize fromjust a gut |evel feeling one
woul d think that the issue of contributory
negl i gence has been generated. But in
order to have the issue of contributory
negli gence go to the jury, the burden is on
the defendant in [the] exact sanme fashion
as the burden of primary negligence is on
the plaintiff. And there's four elenents
to any negligence or contributory
negl i gence: Duty, breach, causation and
har m

| think we can all agree that a
patient has a duty to act reasonably. So



clearly, that, | think, has been
established and that's there. Cearly, in
this case the defense has set forth a
theory that she was given the blood tests
or told to go on April 19'" or 20'", and
there is evidence to suggest, obviously, we
hotly dispute that that is what occurred,
but the purpose of ny argunment, | agree
there's evidence that woul d suggest that
Ms. Kassama waited four weeks to get the
test. The problemthat the defense has is
that's all they can show. They can't take
t he next step and show that there was any
harm or causation that she created herself.

The trial judge ruled that although the evidence was
conflicting on many points the defendants had presented
evidence that, if believed, would nmake the issue of whether
Ms. Kassama's negligence had contributed to her own injury a

jury question.

VI1. |SSUE 1

Contri butory Negligence —Sufficiency of Evidence

Appel lant admts here, as she did in the | ower court,
that there was evidence, if believed, fromwhich the jury
could reasonably find that she was negligent in waiting

approxi mately four weeks to have the AFP test.!® Appellant

18She says in her brief:

Ms. Kassama acknow edges that reasonable mnds could
differ on whether she obtained the AFP testing when
ordered or whether she waited approximately four weeks
to obtain the test. A jury could have thus found that
Ms. Kassama breached a duty to herself by her delay in
getting the AFP test.



mai nt ai ns,

concl uded

Appel | ant

(Emphasi s

however, that the jury could not have reasonably
t hat her negligence proximately caused her injury.
argues:

The [d] efendant's evidence to the effect
that Ms. Kassama chose not to term nate

t he pregnancy only served to negate
[p]laintiff's proxi mate cause, not to show
any i ndependent proximte cause of
[p]laintiff's contributory negligence. |If
the jury had believed that Ms. Kassam
woul d not have term nated t he pregnancy
regardl ess of the results of the

ammi ocentesis, it would have been legally

i npossible for them[sic] to have found

t hat Def endant Magat proximately caused her
injury.

added.)

According to appellant: “Under the evidence presented in

this case,

pr oxi mat el

both the plaintiff and the defendant coul d not have

y caused the injury; the proxi mate cause by one

party necessarily excludes proxi mate cause by the other

party.” W disagree.

McQuay v

“Contributory negligence is that
degree of reasonable and ordinary care that
a plaintiff fails to undertake in the face
of an appreciable risk which cooperates
with the defendant's negligence in bringing
about the plaintiff's harm” County

Conmi ssioners v. Bell Atlantic, 346 M.
160, 180, 695 A.2d 171 (1997);

Schertle, 126 Mi. App. 556, 568 (1999).

“Contributory negligence, if present, defeats recovery

because it

is a proximte cause of the accident; otherw se,



t he negligence is not contributory.” Batten v. Mchel, 15 M.

App. 646, 652 (1972).
Any legally sufficient evidence of negligence, however
slight, nmust be submtted to a jury to be wei ghed and

evaluated. Fowler v. Smth, 240 Ml. 240, 246 (1965). *“[T]he

truth of all the credible evidence tending to sustain the

cl ai m of negligence nmust be assuned and all favorable

i nferences of fact fairly deducible therefromtending to
establish negligence drawn.” 1d. The question of negligence
beconmes a matter of |aw only when reasonable m nds coul d not

differ. Union Memi| Hosp. v. Dorsey, 125 Ml. App. 275, 282

(1999).
In order to prove the proximate cause of an injury, a
party “is permtted to rely on circunstantial evidence.

Direct testinony is not essential.” MSlarrow v. Wl ker, 56

Md. App. 151, 159 (1983). Meager evidence of each of the

el ements of contributory negligence is sufficient to establish
a jury question. Fower, 240 M. at 246; MSlarrow, 56 M.
App. at 159.

It is true, as appellant argues, that, if the jury
believed Dr. Magat's testinony that he advised appel |l ant of
the AFP test results and that appellant then told himthat she
woul d not have an abortion regardl ess of what the

ammi ocentesis results mght be, it would have been inpossible



for a jury to find that Dr. Magat's negligence proxi mately
caused appellant's injury (failure to abort the fetus). But ,
based on circunstantial evidence, the jury could have found
Dr. Magat negligent under a conpletely different theory.

As nmentioned earlier, one of Dr. Magat's notes in Ms.
Kassama's chart read: “Pt. too late for ammi o because she
woul d be nore than 24 weeks by the tinme the results returned.”
The jury could have believed that Dr. Magat told Ms. Kassama
of the AFP results and al so advised her that it was too |late
to have an abortion in Maryland but did not tell her that she
could still have an abortion out of state. Ms. Kassanma's
attorney asked Dr. Borow about this possible scenario, which
is strongly suggested by the just-quoted revised note Dr.
Magat made in Ms. Kassama's chart. He made no nention in
that note of the possibility of an out-of-state abortion.
Regarding this scenario, Dr. Borow said: “That's what, in
fact, in ny opinion, occurred here and is reflected in Dr.
Magat's notes.”

Based on Dr. Magat's notes or based upon Dr. Borow s
opinion (or a conbination of the twd) the jury could have
believed that Dr. Magat sinply did not know that out-of-state
doctors woul d abort a Down's Syndrone fetus after twenty-four
weeks and for that reason failed to tell Ms. Kassama of her

out-of -state abortion options. Alternatively, the jury could



have believed that Dr. Magat knew of the out-of-state option
but failed to nmention it.
There can, of course, be nore than one proxinate cause of

an injury. Stickley v. Chisholm M. App. ,  [No.

2962, Sept. Term 1999, slip op. at 9, filed Jan. 18, 2001].
In fact, the concept of contributory negligence is founded
upon that principle.

Appel lant cites Myers v. Bright, 327 M. 395, 407 (1992),

for the well-established proposition that “[n]egligence that
does nothing to cause a m shap cannot create accountability.”

But in the case sub judice the jury could have found that Ms.

Kassama' s negligence had a great deal to do with her failure
to have an abortion.

A patient has a duty to cooperate with her physician by
followng his or her instructions regarding treatnent and
tests. This is especially true in situations like the one in
which Ms. Kassama, as a late registrant, found herself on
April 19, 1995. By the tine she decided to have the AFP test,
she had del ayed so long that her fetus was on the cusp of
viability.

There was evidence fromwhich the jury could have found:

1. Dr. Magat, on April 19t expl ai ned
to Ms. Kassama the purpose of the AFP test
and told her that it was to be perforned

between the fifteenth and ni neteenth week
of pregnancy.



2. Dr. Magat told Ms. Kassama to
have the AFP test “as soon as possible.”

3. As of April 19", Ms. Kassana knew
that she was al nost ei ghteen weeks pregnant
—yet she waited for alnost four weeks —
whi ch put her well beyond her nineteenth
week —to have the blood drawn for the AFP
test.

4. By delaying nearly four weeks in
having the genetic test, “Ms. Kassam
breached a duty to herself.” (See n.13,
supra.)

5. If Ms. Kassana had foll owed her
doctor's orders, Dr. Magat woul d have had
plenty of tinme to handle her pregnancy in
t he usual fashion, i.e., schedule an ammi o-
centesis, obtain the ammi ocentesis results,
and, if requested, arrange for an abortion
in Maryl and.

6. Because Ms. Kassama failed to

foll ow her doctor's orders, her case went

fromthe routine —to one where any

abortion performed would cone extrenely

|ate in her pregnancy —so late that no

doctor in Maryland woul d abort the fetus —

even though such an abortion would not have

been prohibited by state | aw 4

In her brief, Ms. Kassama focuses on the fact that her

own negligence woul d have caused her no harm but for Dr.
Magat's subsequent negligence. |If, on May 25, 1995, Dr. Magat
failed to tell his patient that she could still get an
abortion out of state, and if Ms. Kassama was, in fact,

willing to travel out of state for an abortion, this is true.

14The apparent reason for the refusal to abort at twenty-four weeks is that
at least some fetuses can survive outside their nothers' wonbs at that
gestational age. See Roe, 410 U.S. at 160.



But the fact that there would have been no injury but for Dr.
Magat's negligence is not dispositive. In any case where both
primary and contributory negligence are proven, it is always
true that the plaintiff would have suffered no injury had the
def endant not al so been negligent.

Al t hough she does not phrase her argunent as such, Ms.
Kassama contends, in effect, that (1) Dr. Magat's negligence
was a supersedi ng cause of her injury; and (2) a superseding
cause negates a defendant's contributory negligence defense.

I nterveni ng negligence is a superseding cause if it is not

reasonably foreseeable. Baltinore Gas & Elec. Co. v. Lane,

338 Md. 34, 52 (1995). Wien the issue is whether a defendant
is guilty of primary negligence, a third party's intervening
negl i gence that is a supersedi ng cause absol ves a def endant
fromhis or her act of negligence. Id. But recently, in My

v. Gant Food, Inc., 122 Ml. App. 364 (1998), we held that

“for purposes of contributory negligence, the issue of whether
the defendant's act of primary negligence constitutes an

i ntervening or superseding cause is properly analyzed as a
guestion of proximte causation and foreseeability” — not
under a supersedi ng cause analysis. 1d. at 391. At bottom
however, the matter conmes down to a question of semantics

rat her than substance. See Rawl v. United States, 778 F.2d

1009 (4th Cir. 1985), where the Court said:



The probl em of whet her the superseding
and interveni ng negligence theory is
avai l able only for the benefit of
def endants may, however, be sinply no nore
than a matter of |abels, for the doctrine
of intervening and supersedi ng negligence
is very simlar to a rule of |aw which
allows a plaintiff to avoid the
consequences of contributory negligence by
showi ng that his own negligence did not
proxi mately cause the injury he suffered.
Thus, contributory negligence will not bar
recovery where the plaintiff can show t hat
his own conduct did not expose himto a
foreseeable risk of the particular injury
that in fact occurred through the
negl i gence of the defendant. The doctrine
has been charac-terized in terns of |ack of
proxi mate cause: if the harmthat occurred
was not a foreseeable hazard of plaintiff's
negligence, the plaintiff may recover from
defendant. The proxi mate cause of the
injury was the defendant's intervening
negl i gence, and the causal connection
between the plaintiff's negligence and the
i njury was broken.

Id. at 1015 n.11 (enphasis added) (citation omtted).

In Yonce v. SmithKline Beecham dinical Labs., Inc., 111

Md. App. 124 (1996), we said:

Two subparts conprise the el enent of
pr oxi mat e cause.

[ T] he el enment of proximate cause is
satisfied if the negligence is 1) a
cause in fact of the injury and 2) a
| egal | y cogni zabl e cause.

Baltinmore Gas & Elec. Co. v. Lane, 338 M.
34, 51, 656 A .2d 307 (1995). CQur courts
have used two tests when determ ning

whet her a defendant's negligence is the
cause in fact of a plaintiff's injury.
Respectively, they are described as the
“but for” and “substantial factor” tests.




Id. at 137-38.

The Yonce Court, after discussing the “but for” and

“substantial factor” tests, went on to say:

Regardl ess of the test enployed, the
focus remains on the fundanental and
soneti mes netaphysical inquiry into the
nexus between the defendant's negligent act
and the resultant harmto the plaintiff.
If there is no causation in fact, we need
go no further for our inquiry has reached a

termnal point. |If, on the other hand,
there is causation in fact, our inquiry
conti nues.

| f causation in fact exists, a
defendant will not be relieved from
l[iability for an injury if, at the tinme of
t he defendant's negligent act, the
def endant shoul d have foreseen the "general
field of danger,” not necessarily the
specific kind of harmto which the injured
party woul d be subjected as a result of the
defendant's negligence. This is in accord
with the Restatenent (Second).

8§ 435. Foreseeability of Harm or
Manner of Its Qccurrence.

(1) If the actor's conduct is a
substantial factor in bringing about
harmto another, the fact that the
actor neither foresaw nor shoul d have
foreseen the extent of the harmor the
manner in which it occurred does not
prevent himfrombeing |iable.

(2) The actor's conduct may be held
not to be a |l egal cause of harmto
anot her where after the event and

| ooki ng back fromthe harmto the
actor's negligent conduct, it appears
to the court highly extraordinary that
it shoul d have brought about the harm

ld. at 139 (citations omtted).



Al t hough the aforenentioned | anguage is geared to
determ nations of proxinmate cause as it relates to prinmary
negligence, there is no legitimte reason why the sane
| anguage should not be nodified and then utilized to establish
the test of whether a plaintiff's negligence proximtely
caused her own injury. As nodified, the test is: (1) If the
plaintiff's conduct is a substantial factor in bringing harm
to herself, the fact that the plaintiff neither foresaw nor
shoul d have foreseen the extent of the harmor the manner in
which it occurred does not prevent the plaintiff from being
guilty of contributory negligence, and (2) the plaintiff's
conduct may be held not to be a | egal cause of harmto herself
where, after the event and | ooking back fromthe harmto the
plaintiff's negligent conduct, it appears to the court highly
extraordinary that it should have brought about the harm

Taking the evidence in the Iight nost favorable to the
appel | ees, there was evidence fromwhich the jury could find
that Ms. Kassama's inaction was a cause in fact of her injury
because, if she had not delayed in getting the AFP test, her
ammi ocentesi s and abortion woul d have been acconpli shed
routinely in Maryland. Likew se, a jury question was
presented as to whether appellant shoul d have foreseen the
general field of danger that her nearly four weeks of del ay

m ght occasion. Evidence gernane to the foreseeability issue



was: (1) Ms. Kassama knew that the purpose of the AFP test
was to screen for genetic defects; (2) she also knew that the
test should be performed between the fifteenth and ni neteenth
week of pregnancy; (3) Ms. Kassana |ikew se knew that the
fetus was al nost ei ghteen weeks of gestational age when she
first saw Dr. Magat; and (4) Ms. Kassana was instructed to
have bl ood drawn for the AFP test as soon as possible. Gven
the relatively | ate stage of her pregnancy, common sense woul d
tell a woman in that predicanment that a nearly four-week del ay
in having genetic testing mght drastically affect her ability
to have an abortion. Thus, her injury (failure to end her
pregnancy) was within “the general field of danger” viewed
fromMs. Kassama's position. Moreover, we cannot say, as a
matter of law, that, using hindsight, it was “highly

extraordi nary” that Ms. Kassama's disregard of her doctor's

clear instructions would | ead to her own injury.

VIIl. |SSUE 2

Last C ear Chance

Appel l ant argues: “Even if the trial court properly
al l owed the issue of contributory negligence to go to the
jury, the trial court erred as a matter of law by failing to
al so instruct the jury on last clear chance.” W disagree.

Language used in the case of Simons v. Urquhart, 101 M. App.




85 (1994), is apposite. In Simons, Judge Harrell for this
Court sai d:

The | ast clear chance doctrine
“presupposes a perilous situation created
or existing through both a defendant's
negli gence and plaintiff's contributory
negl i gence and assunes that there was a
time after such negligence has occurred
when the defendant could, and the plaintiff
could not, by the use of the neans
avai l abl e, avert the accident.” Johnson v.
Dortch, 27 Ml App. 605, 614, 342 A 2d 326,
cert. denied, 276 Md. 745 (1975) (exam ning
| ast cl ear chance doctrine in a boul evard
| aw case). In the context of nedical
mal practice, a physician's act of primary
negl i gence nmay not be used again to serve
as the last clear chance of avoiding
injuries. Mers v. Alessi, 80 Ml. App.
124, 135, 560 A . 2d 59, cert. denied, 317
Ml. 640, 566 A . 2d 101 (1989) (patient who
failed to nake foll ow up appointnent with
physi ci an was not entitled to argue that
doctor's original failure to detect cancer
was sufficient to establish fresh act of
negl i gence) .

Id. at 108 (enphasis added).

In her brief, appellant relies on the first full sentence
of the paragraph just quoted. Conveniently, however, she
i gnores the second sentence —which we have enphasi zed.

If Ms. Kassama was contributorily negligent and Dr.
Magat was negligent, then Dr. Magat could only have been
negligent by his failure to tell Ms. Kassama (after he
received the AFP report) that there was still time to get both

an ammi ocentesis and an out-of-state abortion —if an abortion



was desired. Dr. Magat's act of negligence was, of course,
subsequent to Ms. Kassama's negligent failure to have the

bl ood drawn for the AFP test “as soon as possible.” Al though
Dr. Magat's negligence was last in tinme, his act of primary
negl i gence “cannot be used again to serve as the |ast clear
chance of avoiding injuries.” |Id.

In the portion of her brief dealing wwth the court's
failure to give a last clear chance instruction, appellant
makes no effort, whatsoever, to show sonme act of negligence on
Dr. Magat's part prior to May 25, 1995, that caused her
injury; instead, appellant nerely uses the sane May 25'!" act of
primary negligence a second tinme and calls it a “last clear
chance” to avoid harm

Accordingly, appellant has failed to denponstrate that a

| ast clear chance instructi on was warrant ed.

SAppel lant admits this in her reply brief when she says: “The proximte
cause of Ms. Kassama's injuries is attributable only to the failure of Defendant
Magat to properly advise Ms. Kassama of her options regarding the |ikelihood
that the fetus carried a genetic defect.”



| X. | SSUE 3

As a result of being afflicted with Down's Syndrone,
Ibrion is noderately retarded and has a congenital heart
defect. In her wongful-life claim Ibrion seeks to recover
for enotional pain and suffering, as well as reconpense for
the medi cal and educati onal expenses incurred (and to be
incurred) as a consequence of being afflicted with Down's
Syndr one.

Maryl and, al ong with nost other states, has recognized
wrongful -birth suits |ike the one brought by Ms. Kassama

Reed v. Canpagnol o, 332 Md. 226 (1993). As will be seen,

however, the vast mpjority of courts that have considered the
matter have rejected wongful-1ife clains.

A wongful-birth claimdiffers froma wongful-life claim
inthat the latter is brought by or on behalf of the disabled

child, and the damages clained are different. See generally

Alan J. Belsky, Injury as a Matter of Law. Is this the Answer

to the Wongful Life Dilenmma?, 22 U Balt. L. Rev. 185 (1993);

Adam A. Mlani, Better Of Dead than Di sabl ed?: Should Courts

Recogni ze a “Wongful Living” Cause of Action Wien Doctors

Fail to Honor Patients' Advance Directives?, 54 Wash. & Lee L

Rev. 149 (1997); Comment, “Wongful Life”: The Right Not To

Be Born, 54 Tul. L. Rev. 480 (1980); 62A Am Jur.2d Prenatal

Injuries, Etc. 8 90 (1990). Using traditional negligence



anal ysis, as has been used in other birth-related clains, a
wrongful -l1ife action asserts that the defendant/doctor owed a
duty —directly or derivatively —to the infant plaintiff.

See Hutton Brown et al., Special Project: Legal Rights and

| ssues Surroundi ng Concepti on, Pregnancy, and Birth, 39 Vand.

L. Rev. 597, 750-55, 767 (1986). The gravanmen of a w ongful -
life action is the assertion that but for the physician's
negl i gence the nother would have had an abortion and the child
woul d never have had to experience the pain and expenses
occasioned by injuries and/ or diseases that the physician
could have foreseen. [d. at 750. Because it was not the
doctor who caused the defect, this anounts to an assertion on
the part of the infant plaintiff, “not that [he or she] should
not have been born w thout defects, but that [he or she]

shoul d not have been born at all.” Procanik v. Cllo, 478

A.2d 755, 760 (N.J. 1984). The injury conplained of in a
wrongful-life lawsuit is life itself.

The Suprene Court of Pennsylvania, in Ellis v. Shernman,

515 A 2d 1327, 1329 (Pa. 1986), took the view that w ongful -
life clains should be rejected because the plaintiff could not
prove a “legal injury.” The Court expl ained:

Thus an “injury” is a harmthat is
inflicted upon one person or entity by
anot her. The condition about which the
plaintiff conplains, a diseased life, was
inflicted upon the plaintiff not by any
person, but by the plaintiff's genetic



constitution. Thus, it may not be said
that the plaintiff has suffered a | ega
injury, for even though his physical and
mental condition is unfortunate, and even

t hough this condition presumably woul d
constitute a legal injury if it had been
inflicted by some negligent or intentional
act of another, in this case, the condition
was caused not by anot her, but by natural

processes. It is not, therefore, a |egal
injury.
Id.
The New York Court of Appeals articulated a different
reason for rejecting wongful-life clains when it rul ed that

such clainms should not be allowed because of the inpossibility

of cal cul ati ng damages. Becker v. Schwartz, 386 N. E.2d 807

(N. Y. 1978). The Becker Court said:

VWhether it is better never to have been
born at all than to have been born with
even gross deficiencies is a nystery nore
properly to be left to the phil osophers and
the theol ogians. Surely the | aw can assert
no conpetence to resolve the issue,
particularly in view of the very nearly

uni form high value which the |aw and
manki nd has placed on human |ife, rather
than its absence. Not only is there to be
found no predicate at comon |aw or in
statutory enactnent for judicial
recognition of the birth of a defective
child as an injury to the child; the

i mplications of any such proposition are
staggering. Wuld clains be honored,
assum ng the breach of an identifiable
duty, for less than a perfect birth? And
by what standards or by whom woul d
perfection be defined?

* * %



Sinply put, a cause of action brought on
behal f of an infant seeking recovery for
wrongful |ife demands a cal cul ati on of
damages dependent upon a conpari son between
the [child s] choice of life in an inpaired
state and nonexi stence. This conparison
the law i s not equi pped to neke.
Recognition of so novel a cause of action
requiring, as it nust, creation of a
hypot hetical fornula for the neasurenent of
an infant's danages is best reserved for
| egi sl ative, rather than judicial,
attention.

Id. at 812 (citations omtted) (enphasis added).

The inpossibility of calculating danages is, of course,
determ native, because it is a fundanental goal of tort lawto
put the victim insofar as it is possible to do so by
conpensatory damages, in the position that he/she woul d have
been in if the defendant had not been negligent. Tucker v.

Cal mar S.S. Corp., 356 F. Supp. 709, 711 (D. M. 1973).

Twenty-three states have rejected wongful-life clains based
on the belief that it would be an inpossible task to cal cul ate
damages based on a conparison between life in an inpaired

state and non-existence. See Elliott v. Brown, 361 So. 2d 546

(Ala. 1978); Wal ker by Pizano v. Mart, 790 P.2d 735 (Ari z.

1990); Lininger v. Ei senbaum 764 P.2d 1202 (Col o. 1988);

Garrison v. Medical Cir. of Del. Inc., 581 A 2d 288 (Del.

1989); Kush v. Lloyd, 616 So. 2d 415 (Fla. 1992); Atlanta

(bstetrics & Gynecol ogy G oup v. Abelson, 398 S. E. 2d 557 (Ga.

1990); Blake v. Cruz, 698 P.2d 315 (ldaho 1984); Siem eniec v.




Lut heran Gen. Hosp., 512 N.E.2d 691 (Ill. 1987); Cowe v. Forum

Goup, Inc., 575 N E. 2d 630 (Ind. 1991); Bruggenan v. Schi nke,

718 P.2d 635 (Kan. 1986); Pitre v. Opelousas Gen. Hosp., 517

So. 2d 1019 (La. C. App. 1987), aff'd in part and rev'd in

part on other grounds, 530 So. 2d 1151 (La. 1988); Viccaro V.

M | unsky, 551 N. E.2d 8 (Mass. 1990); Strohmaier v. Associ ates

in Gbstetrics & Gynecology, P.C., 332 NW2d 432 (Mch. C

App. 1982); WIson v. Kuenzi, 751 S.W2d 741 (Mb. 1988); G eco

v. United States, 893 P.2d 345 (Nev. 1995); Azzolino v.

Di ngfelder, 337 S.E.2d 528 (N.C. 1985); Smith v. Cote, 513

A.2d 341 (N. H 1986); Becker v. Schwartz, supra; Flanagan v.

WIllians, 623 N.E. 2d 185 (Chio . App. 1993); Ellis v.

Sher man, supra;'® Nelson v. Krusen, 678 S.W2d 918 (Tex. 1984);

Duner v. St. Mchael's Hosp., 233 NW2d 372 (Ws. 1975);

Beardsley v. Werdsma, 650 P.2d 288 (Wo. 1982).

The West Virginia Suprene Court, in Janmes G v. Caserta,

332 S.E.2d 872 (W Va. 1985), held that even if the child was
injured, his injury was not caused by the physician's
negl i gence and for that reason rejected a wongful-life claim

|d. at 881.

18As mentioned earlier, the Ellis Court gave as one of the reasons for
rejecting wongful-life clains the plaintiff's inability to prove injury. 515
A .2d at 1329. It also adopted the view that such claims should be rejected
because it is inpossible to calculate damages. 1d.




In Phillips v. United States, 508 F. Supp. 537 (D.S.C

1980), the Court held that the public policy of South Carolina
barred a wongful-life claim notw thstanding the Court's
finding that neither the speculative nature of the plaintiff's

damages or the difficulty of identifying the child s injury

woul d bar the child' s recovery. |d. at 543-44. |n reaching
its decision, the Phillips Court focused on the “'preciousness
of human life.'” 1d. at 543. Oher states have adopted the

“preciousness of human |ife” prem se as an alternative ground

to reject wongful-life clains. See, e.g., Blake v. Cruz, 698

P.2d at 322; Bruggenman v. Schinke, 718 P.2d at 642; Elliot v.

Brown, 361 So. 2d at 548.

In eight states, the Legislature has acted affirmatively
to prohibit wongful-life clainms by statute.!” See |Idaho Code
§ 5-334 (2000); Ind. Code Ann. § 34-12-1-1 (M chie 2000);
Mnn. Stat. § 145.424 (2000); M. Rev. Stat. § 188.130 (1999);
N. D. Cent. Code § 32-03-43 (2000); 42 Pa. Cons. Stat. § 8305
(2000); S.D. Codified Laws § 21-55-1 (M chie 2000); Utah Code

Ann. § 78-11-24 (2000).18

I'n I daho, M ssouri, and Pennsylvania, wongful-life clains are prohibited
by both case | aw and statute.

18Al of these statutes are virtually identical. The follow ng excerpt from
the Mnnesota wongful-life lawis illustrative of the | anguage used in the state
st at ut es:

No person shall maintain a cause of action or
receive an award of damages on behalf of that person
based on the claimthat but for the negligent conduct of



The sem nal case recognizing a child s right to recover

at | east some danages in a wongful-life action is Turpin v.
Sortini, 643 P.2d 954 (Cal. 1982). 1In the Turpin case, Dr.
Adam Sortini exam ned Janes and Donna Turpin's daughter (Hope)
and advi sed the parents that Hope's hearing was w thin nornma
limts. |Id. at 956. Approximately one year later, the child
was correctly diagnosed as being “stone deaf” as a result of a
hereditary ailnment. 1d. In their conplaint, the Turpins
alleged that if they had known that Hope was deaf they woul d
not have conceived their second child (Joy), who suffered from
the sane total deafness as did her sister. [d. The Turpins,
on behal f of Joy, brought a wongful-life action in which they
sought :

(1) general damages for being “deprived of

the fundanmental right of a child to be born

as a whol e, functional human being w t hout

total deafness” and (2) special damages for

the “extraordi nary expenses for specialized

teaching, training and hearing equi pnent”

whi ch she will incur during her lifetinme as
a result of her hearing inpairnent.

The trial court sustained a demurrer to the Turpins
wongful-life action. 1d. On appeal, the

def endant s/ appel | ees took the position that Joy had suffered

anot her, the person woul d have been abort ed.

Mnn. Stat. § 145.424 (2000).



“no legally cognizable injury or rationally ascertai nable
damages as a result of their alleged negligence.” [1d. at 960.
In Turpin, the California Suprenme Court recognized that

there was a “critical difference between wongful-life actions
and the ordinary prenatal injury cases.” Id. at 961. |In the
ordinary prenatal injury case, where sone negligent act on the
part of the defendant injures the fetus, the child wuld have
been born healthy but for the defendant's negligence; however,
in a wongful-birth case,

the obvious tragic fact is that plaintiff
never had a chance “to be born as a whol e,
functional human bei ng wi t hout total

deaf ness”; if defendants have perforned
their job properly, [the plaintiff] would
not have been born with hearing intact, but
—according to the conplaint —would not
have been at all.

The Turpin Court observed:

Because not hi ng def endants coul d have done
woul d have given plaintiff an uninpaired
life, it appears inconsistent with basic
tort principle to viewthe injury for which
defendants are legally responsible solely
by reference to plaintiff's present
condition wi thout taking into consideration
the fact that if defendants had not been
negl i gent she woul d have not been born at
al | .

Id. (citations omtted).
The Court rejected the proposition that inpaired life is

al ways preferable to non-life, saying:



VWile it thus seens doubtful that a child's

claimfor general damages shoul d properly
be denied on the rationale that the val ue
of inpaired |life, as a matter of |aw,

al ways exceeds the value of non-life, we

believe that the out-of-state decisions are

on sounder ground in holding that —w th
respect to the child's claimfor pain and
suffering or other general damages —
recovery should be denied because (1) it
sinply inpossible to determne in any

rati onal or reasonabl e fashi on whet her the
plaintiff has in fact suffered an injury in

bei ng born inpaired rather than not being
born, and (2) even if it were possible to
overconme the first hurdle, it would be

i npossi ble to assess general danmages in any

fair, nonspecul ati ve manner.

Id. at 963.

In reaching this decision, the Court quoted from Justice

Wei ntraub' s separate opinion in Geitman v. Cosgrove,

689, 711 (N.J. 1967):

Utimately, the infant's conplaint is that

he woul d be better off not to have been.
Man, who knows not hing of death or

not hi ngness, cannot possi bly know whet her
that is so.

We nust renmenber that the choice is
not being born with health or being born
without it . . . . Rather the choice is
between a worl dly exi stence and none at

all. . . . To recognize a right not to be

born is to enter an area in which no one
can find his way.

Turpin, 643 P.2d at 963.

227 A 2d

After rejecting the infant plaintiff's claimfor general

damages, the Turpin Court held that a plaintiff in a wongful -

life cause of action was entitled to recover danages for



“*extraordi nary expenses for specialized teaching, training

and hearing equi pnent that she woul d incur during her

lifetime because of her deafness. 1d. at 965. According to
the Court, these types of extraordi nary expenses stood on a
“different footing” than general damages. 1d. After
observing that parents, in wongful-birth actions, were
permtted to recover nedical expenses incurred on behalf of a
child born with disability, the Court said:

Al t hough the parent and child cannot, of
course, both recover for the same nedica
expenses, we believe it would be ill ogical
and anomal ous to permt only parents, and
not the child, to recover for the cost of
the child' s own nedical care. |If such a
di stinction were established, the afflicted
child' s recei pt of necessary nedi cal
expenses mght well depend on the wholly
fortuitous circunstances of whether the
parents are available to sue and recover
such damages or whether the nedica
expenses are incurred at a tinme when the
parents remain legally responsible for
provi di ng such care.

Id. at 965. The distinction between general damages and

“extraordi nary expense” that the Court made was that the

| atter expenses were “both certain and readily neasurable .
[and] in many instances . . . vital not only to the child's

wel | being but to his or her very survival.” |Id.

In Siemeniec v. Lutheran Gen. Hosp., 512 N.E. 2d 691

(rrr. 1987), the Supreme Court of Illinois puts its finger on



t he essenti al

The Court said:

I n awar di ng speci al damages, . . . the
Turpin court ignored the reasoning that
prevented an award of general damages. The
probl em of establishing the fact of injury
was sinply passed over, and all discussion
focused on the nonspecul ative nature of a
recovery for extraordinary nedica

expenses.

Id. at 700.

The reasoning of the Turpin Court has been criticized by
many ot her commentators. As an exanple, the California Law
Revi ew publ i shed a case note

that criticized the Turpins' court decision. See Kurtis J.

Kear |l ,

Unsupportabl e Cause of Action for Wongful Life, 71 Cal.

note, Turpin v. Sortini: Recognizing the

Rev. 1278 (1983).

by the author of that note, who said:

The court's recognition of the
wongful |ife cause of action is
unjustified by traditional |egal principles
or sound public policy. The Turpin court
failed to account fully and consistently
for the fundanental flaw of the wongfu
life claim—the inability to make the
requi red conpari son between the plaintiff's
actual condition and nonexi stence. W thout
this conparison, a plaintiff can never
establish that she has suffered any
detrinment which would entitle her to
recovery. Wiile the court acknow edged
this flaw, it neverthel ess granted speci al
damages to a plaintiff who could not
denonstrate that she had suffered harmin
bei ng born. The policy considerations that

flawin the rationale of the Turpin opinion.

shortly after Turpin was decided

W are in accord with the views expressed



|l ed the court to contravene established

| egal principles do not require creation of
a new cause of action. The sanme result
coul d have been achi eved t hrough existing

| aw wi t hout doing violence to traditional
tort principles.![19

Attenpts by the Turpin court and
others to circunvent this fundanenta
obstacle to recovery have not adequately
dealt with the inherent conceptua
difficulties of the wongful life claim
In view of the peculiar nature of this
cause of action, the suprenme court should
have foll owed t he unani nous consensus of
the other jurisdictions that had consi dered
the question and refused to all ow any
recovery in a wongful life claim

ld. at 1296-97
Despite criticismsuch as those just nentioned, the

Washi ngton Suprenme Court, in Harbeson v. Parke-Davis, Inc.,

656 P.2d 483 (1983), followed, with no deviation, the
reasoni ng of the Turpin Court and disall owed general damages
but allowed the plaintiff in a wongful-life suit to recover
damages covering the nedical and educational needs of the
child. 1d. at 493.

Li kewi se, the Supreme Court of New Jersey, in Procanik v.

Cllo, 478 A 2d 755 (1984), also followed the I ead of the

Turpin Court and recogni zed a wongful-life action but

restricted nonies recoverable to special danmages for

¥The existing law referred to is case law pernitting wongful-birth clains,
or if the parents are “unavail able,” statutes requiring the State to support the
child.



extraordi nary nedi cal expenses. 1d. at 762. Like the
Har beson and Turpin Courts, the Procani k Court made “the
analytical leap frominjury to damages w t hout explanation.”

Hutton Brown et al., Special Project: Legal R ghts & |Issues

Surroundi ng Conception, Pregnancy, and Birth, 39 Vand. L. Rev.

597, 759 (1986). The Procani k Court, however, enphasized
policy grounds that were sonewhat different fromthose

enunci ated in Turpin and Harbeson, viz:

Recovery of the cost of extraordinary
medi cal expenses by either the parents or
the infant, but not both, is consistent
with the principle that the doctor's
negligence vitally affects the entire
famly. deitman[ v. Cosgrove, 49 N J. 22,
50, 227 A .2d 689 (1967)] (Jacobs, J.,

di ssenting). As Justice Jacobs stated in
d ei t man:

And while | ogical objection nay be
advanced to the child's standi ng and
injury, logic is not the determnative
factor and should not be permtted to
obscure that he has to bear the
frightful weight of his abnormality

t hroughout life, and that such
conpensation as is received fromthe
def endants or either of them should be
dedi cated primarily to his care and
the Il essening of his difficulties.

I ndeed, if this were suitably provided
for in the ultimte judgnment, the
techni cal presence or absence of the
child as an additional party plaintiff
woul d have little significance. [1d.]

Law is nore than an exercise in |ogic,
and | ogi cal anal ysis, although essential to
a system of ordered justice, should not
become [an] instrunent of injustice.

What ever logic inheres in permtting



Pr ocani k,

parents to recover for the cost of
extraordinary nedical care incurred by a
birth-defective child, but in denying the
child's owmn right to recover those
expenses, nust yield to the injustice of
that result. The right to recover the

of ten crushi ng burden of extraordinary
expenses visited by an act of nedical

mal practi ce shoul d not depend on the

“whol Iy [fortuitous] circunstance of

whet her the parents are available to sue.”
Turpin v Sortini, supra, 31 Cal.3d at 328,
643 P.2d at 965, 182 Cal. Rptr. at 348.

The present case proves the point.
Here, the parents' claimis barred by the
statute of limtations. Does this nean
that Peter nust forego nedical treatnment
for his blindness, deafness, and
retardation? W think not. His claimfor
the medi cal expenses attributable to his
birth defects is reasonably certain,
readily cal cul able, and of a kind daily
determ ned by judges and juries. W hold
that a child or his parents may recover
speci al danmages for extraordi nary nedi cal
expenses incurred during infancy, and that
the infant may recover those expenses
during his majority.

478 A. 2d 762.

Judge Schreiver, dissenting in part in Procanik,

count er ed:

[I]t is unfair and unjust to charge the
doctors with the infant's nedi cal expenses.
The position that the child may recover
speci al damages despite the failure of his
underlying theory of wongful life violates
the noral code underlying our system of
justice fromwhich the fundanenta
principles of tort |law are derived.

ld. at 772.



We adopt the view accepted by the highest courts of
twenty-three of our sister states that have refused to
recogni ze a cause of action for wongful life because it is an
i npossi ble task to cal cul ate danages based on a conparison
between life in an inpaired state and no life at all.

Attenpts by the highest courts in California, Washington, and
New Jersey to circunvent this problem are unpersuasi ve.

For the foregoing reasons we hold that the trial judge
did not err when he granted the defense notion for judgnent as
to Ibrion's wongful-life claim

JUDGMVENT AFFI RMED
COSTS TO BE PAI D BY APPELLANTS.



