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The “attesting expert provision”! of the Maryland Heal th
Care Ml practice Clains Act (the “Act”)? provides that all
claimants under the Act nmust file a “certificate of a qualified
expert,” nore commonly known as “a certificate of nerit,”2 in
whi ch an expert attests that “a departure from the standard of
care” by the defendant health care provider was the proxi mte
cause of the claimant’s nedical injury. That provi sion,
however, limts who may make such an attestati on by stating that
an “attesting expert may not devote annually nore than 20
percent of the expert’s professional activities to activities
that directly involve testinmony in personal injury clainms.”* It
is this limtation that lies at the core of this appeal.

Appel | ants, Elizabeth and Mark Azari an, ask us to deterni ne

whet her the Circuit Court for Montgomery County erred in ruling

! Maryl and Code (1974, 1998 Repl. Vol., 2000 Cum Supp.),
8 3-2A-04(b)(4) of the Courts and Judicial Proceedings
Article.

2 88 3-2A-01 through 3-2A-09 of the Courts and Judici al
Proceedings Article. Unless otherw se indicated, all future
statutory references are to Maryland Code (1974, 1998 Repl.
Vol ., 2000 Cum Supp.), 88 3-2A-01 through 3-2A-09 of the
Courts and Judicial Proceedings Article.

3 “Certificate of merit” is the termthat trial courts and
| awyers commonly use to refer to this certificate. The
difference in term nology arises fromthe fact that the Act
refers to the 8 3-2A-04 certificate as a “certificate of a
qualified expert,” while the attendant regul ations refer to it
as a “certificate of nmerit.” COVAR 01.03.01.01(5).

4§ 3-2A-04(b)(4).



t hat appellants’ expert was in violation of the 20 percent
[imtation on activities “directly involv[ing] testinony in
personal injury clainms” and that, as a result of the violation,
their certificate was invalid. Because a valid certificate is
a precondition to maintaining a cause of action for nedica
mal practice both before the Health Claims Arbitration Office
(“HCAO') and the circuit court, the nmotion for summary judgnment
of appellee, Jeffrey F. Wtte, MD., was granted, and
appel lants’ claim was dism ssed. This appeal is from that
di sm ssal

Before addressing this issue, however, appellants request
t hat we consider whether the circuit court had the
“jurisdiction” to reviewtheir certificate in the first place
and, if it did, whether appellee’s notion for summary judgnment,
havi ng been previously denied, was properly before that court.
And finally, appellants question the constitutionality of the
“attesting expert” provi si on, whi ch t hey claim is
unconstitutionally vague.

For the reasons that follow, we conclude that the circuit
court did have the right to review appellants’ certificate to
determine whether it conplied with the “attesting expert”

provi sion of the Act and to grant appellee’s second notion for



sunmary judgnent. We shall, however, reverse the judgnment of
the circuit court on the ground that it erred in ruling that
appel l ants’ expert had “devot[ed] annually nore than 20 percent
of [his] professional activities to activities that directly
involve[d] testinmony in personal injury clainms” and was thus
disqualified fromserving as an “attesting expert.” And, based
on that erroneous conclusion, it incorrectly held that
appellants’ certificate was invalid and dism ssed their claim
Accordingly, we shall reverse the judgnment of the circuit court

and remand this case to that court for further proceedings.

Because this “‘case can be properly disposed of on a non-
constitutional ground,”” we shall not reach appellants’
constitutional claim Prof essional Staff Nurses Assoc. V.

Di mensi ons Health Corp., 346 M. 132, 138 (1997)(quoting State

v. Lancaster, 232 M. 385 (1993)).

BACKGROUND
On May 28, 1998, appellants, Elizabeth and Mark Azari an
filed a medical mal practice claimagainst appellee, Jeffrey F.
Wtte, MD., in the Maryland Health Clainms Arbitration O fice
(the “HCAO'), claimng that Dr. Wtte's failure to treat

properly Elizabeth’s fractured ankle had resulted in, anong



ot her things, permanent and substantial neurol ogical damage to
that 1inb. The conplaint consisted of two counts: one for
mal practice and the other for |oss of consortium

Three weeks later, pursuant to 8 3-2A-04(b), appellants
filed a certificate of merit signed by Lawence F. Honick, M D.
In that certificate, Dr. Honick certified, anong other things,
that “[l]ess than twenty percent (20% of [his] professional
activities are devoted annually to activities that directly
involve testinmony in personal injury claims.” In addition to
that certificate, appellants also filed a wai ver of arbitration.
Upon recei pt of that waiver, the HCAO i ssued an order that day
transferring appellants’ <claim to the Circuit Court for
Mont gonmery County.

On July 21, 1998, appellants filed in the Circuit Court for
Mont gonery County a conplaint for nmedical mal practice and | oss
of consortium Several nonths |ater, appellee deposed Dr.
Honick. As a result of that deposition, appellee filed a Mdtion
in Limne and for Summary Judgnent, seeking to bar Dr. Honick
from testifying; Honi ck, appellee clained, devotes annually
“more than 20 percent of his professional activities to
activities that directly involve testinony in personal injury

claims,” in violation of § 3-2A-04(b)(4). That notion was



deni ed.

On February 1, 2000, a jury trial of this case began. On
the third day of trial, Dr. Honick was called by appellants to
testify as to the applicable standard of care and as to whet her
appel l ee’s breach of that standard caused Elizabeth Azarian’s
injuries. Following the voir dire of Dr. Honick, appellee
renewed his notion for summary judgnent, claimng that Dr.
Honi ck’s voir dire testinony reveal ed that he devoted annual ly
“nmore than 20 percent of the [his] professional activities to
activities that directly involve[d] testinony in personal injury
clains.”

In interpreting the “attesting expert” provision, the
circuit court first construed the words “directly involve
testimony” to mean “the exam nation, preparation, depositional,
and court testinmony.” The court expl ai ned:

[When a claimant wunder the arbitration
system cones before that system and a
physi cian exam nes not as a treating
[ physician], but as a forensic exanm ning
physi ci an, and then spends tine preparing

with the attorney, and then spends tine
testifying either in deposition or in court

— and | didn’t include also witing up
reports and the like, and review ng other
physician records, then | consider that
direct activities that directly involve
testi nony.

It then rul ed that appellee had not produced sufficient evidence
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t hat

Dr. Honick ha

“attesting expert”

d violated the 20 percent |limtation of the

provi si on but nonet hel ess permtted Honick’'s

voir dire to continue. Upon concluding that exam nation,
appel l ee renewed his nmotion for summary judgnent. In review ng
that notion, the circuit court stated:

The
the testi
and the
abundant |
practi ce,
it, is 95

But

woul d be
percent,

Court has received the benefit of
nony of the wi tness on voir dire,
witness | think has made it
y clear that a large portion of his
and at tines the way | cal cul ate
percent of his practice presently.

a nost generous exam nation | think
that it is sonewhere above 50
50 percent or higher, during the

period of time in which the wtness
certified was devoted to either what is

referred
an | MVE.

to euphem stically on the board as

And that there were also referrals from

attorneys
that 1is
Honi ck’ s
that Dr.
percent o

for purposes of treatnment, but
only at nost a quarter of Dr.
practice. It is afact that I find
Honi ck does devote nmore than 20
f his practice for the purpose of -

- 20 percent of his professional activity is
directly involved in activities that lead to
testimony in personal injury clainms, or
could lead to testinony in personal injury
cl ai ms.

And whether it actually Ileads to
personal injury claimtestinmony | think is
not the relevant criteria, but whether or
not it could lead to it. Obvi ously, many

claims can settle or not.
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And in fact | find that Dr. Honick is
greatly in excess of that at the tinme of the
certificate and at the present tine.

* * %

In this case, | think it is a proper
notion to attack the basis of t he
certification, and therefore the basis to
bring the claim if indeed the certifying
expert has been denonstrated to have not
presented the appropriate qualifications at
the time of the certification.

The court then stated that it was “going to reserve [its
ruling] on the issue of whether or not the certification was
proper.” At the request of both parties, however, the court
reversed its position and made the follow ng ruling:

[ T] he court, in looking at the factua
testimony of Dr. Honick in the |ight nost
favorable to the plaintiff, finds that 25
percent of Dr. Honick’s time is devoted to
the specific kind of activities which under
Courts and Judici al Proceedi ngs cannot
exceed 20 per cent. That i's, t he
pr of essi onal activities t hat directly
i nvol ve testinony in personal injury clains.

And the Court treats for the purpose of
this the actual testinony, the testinony
preparation, the review of records, the
preparation of reports, and all ot her
forensic activity. Whet her or not it
results in testinmony is not the issue, and
that is not the standard set forth by the
statute.

It says directly invol ved testi nony, and

| find that Dr. Honick’s activities at the
time of the making of the affidavit were 25
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percent or greater. Now, the question is
whet her or not therefore that the affidavit
and certificate are adequate. The Court
finds that they are not. It is not. That
if it is not, what is the sanction.

* * %

So, if it is not adequate, then the
Health Claims Arbitration Action fails.
Therefore, the Circuit Court action fails.

* * %

Here, where the Court finds that the
certificate on its face, and based on
testinmony, is inadequate, inevitably | eads
to the conclusion that there is no basis
before the Health Clains Arbitration O fice;
that the notion for summary judgnent, or to
dism ss, as mght be the case -- well, it
woul d have to be sunmmary judgnent, shoul d be
granted based upon the unrebutted testinony
of Dr. Honick that 25 percent of his
practice at the tine of the filing of the
certificate was for forensic purposes.

And therefore he failed to conply with
the requisites of |aw. :

After observing that a “certificate of merit is a condition

pr ecedent
the court
Azari ans

Fol | owi ng

appeal .

to the prosecution of a medical malpractice claim?”

granted Dr. Wtte's notion for sunmary judgnent.

The

then filed a Mtion to Alter or Anmend Judgment.

the denial of that notion, appellants noted

this



DI SCUSSI ON
I

Appellants contend that the circuit court has no
“jurisdiction” to review any pre-arbitration decisions of the
HCAO, including a decision by the HCAO as to the validity of a
certificate of a qualified expert, nore comonly known as a
“certificate of nerit”. Assum ng that to be true, they then
claim that the HCAO s order, transferring this case to the
circuit court, constituted a pre-arbitration decision as to the
validity of the certificate and that the circuit court thus
| acked the jurisdiction to review that issue. They further
contend that since the circuit court did not have “jurisdiction”
to review the wvalidity of the certificate, it erred in
permtting appellee to cross examne Dr. Honick at trial
regardi ng the substance of that certificate.

Before considering the substance of appellants’ claim
however, we feel inpelled to address briefly what appears to be
a confusion of concepts engendered by appellants’ m staken use
of the term*“jurisdiction” in framng this issue. As explained
by the Court of Appeals in Oxtoby v. McGowan, 294 Mi. 83 (1982),
the Health Clains Arbitration Act “does not take away the

subject matter jurisdiction of a circuit court to hear and



render judgnents in cases involving clainms which fall within the
Act.” Id. at 91. It nerely “creates ‘a condition precedent to
the institution of a court action . . . .'7 Id. (quoting
Attorney General v. Johnson, 282 M. 274, 284 (1978)).
Accordingly, the issue before us is not whether the circuit
court had the jurisdiction to review the validity of the
certificate but whether it had the right to so.

As to the merits of appellants’ claim we note prelimnarily
that the Act requires “[a] person having a claim against a
health care provider for damage due to a nedical injury [to]
file his claimwith the Director [of the HCAQ ,” § 3-2A-04(a) (1)
and, within 90 days of that, to file “a certificate of a
qualified expert with the Director attesting to departure from
standards of care” by the defendant health care provider. § 3-
2A-04(b) (1) (i).

The Act further provides that the defendant nust file, in
response, an opposing certificate “within 120 days fromthe date
t he cl ai mant served the certificate . . . on the defendant.” 8§
3-2A-04(b)(2). “The attesting expert” of either party may not
be sonmeone who “devotes annually nore than twenty percent of
[ his] professional activities to activities that directly

involve testinony in personal injury clainms.” 8 3-2A-04(b)(4).
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The certificate of both parties nust be acconpani ed by “a report
of the attesting expert.” 8§ 3-2A-04(b)(3). “Di scovery is
avai lable as to the basis of the certificate” of either party.
8§ 3-2A-04(b)(3). “After filing the certificate of a
qual ified expert required by 8 3-2A-04(b),” “any clai mant my
wai ve arbitration at any time . . . by filing with the Director
a witten election to waive arbitration . . . .7 8§ 3-2A-
06B(b)(1). “If the claimnt waives arbitration . . . all
def endants shall conply with the requirements of § 3-2A-04(b) of
this subtitle by filing their certificates at the Health Cl ai ns
Arbitration Ofice or, after the election, in the appropriate
circuit court or United States District Court.” § 3-2A-
06B(b) (3).
“[Alny defendant may [al so] waive arbitration at any tine
after the claimant has filed the certificate of qualified expert
.” The defendant shall do so “by filing with the Director
awitten election to waive arbitration. . . "8 3-2A-06B(c)(1).
If the defendant waives arbitration, he nust file his
certificate of a qualified expert with the HCAO or after
el ection of arbitration, with the circuit court. § 3-2A-
06B(c) (3).

In other words, a claimnt nust file a certificate of a

-11-



qualified expert with the HCAO before either party may waive
arbitration. Once the claimant’s certificate has been fil ed,
ei ther party may wai ve arbitration, whereupon t he def endant must
file his or her certificate with the circuit court.

As noted earlier, the Act provides that at |east at the
arbitration level “[d]iscovery is available as to the basis of
the certificate.” A corollary of the right of discovery is the
right to challenge the certificate if discovery discloses that
the attesting expert has violated the 20 percent |limtation of
the attesting expert provision. Consequently, the only question
that remains i s whether the certificate can be challenged, as it
was here, at the circuit court level, following a waiver of
arbitration.

To answer that question, we first note that there is no
| anguage in the Act that restricts the right to review such a
certificate to the HCAO. Moreover, to so hold would nean that
where the claimnt, as here, filed the certificate and waiver on
the same day or where the defendant has filed his or her
certificateinthe circuit court followi ng the claimant’s wai ver
of arbitration, as required by law, the certificate in question
woul d escape review by both the HCAO and the circuit court and

t hereby underm ne the purpose of that provision.
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In the instant case, appellants filed their certificate and
wai ver on the sane day. Because the HCAO, pursuant to that
wai ver, transferred appellants’ claim to the circuit court,
appel l ee had no tine to conduct di scovery or otherw se chal | enge
that certificate before the HCAO. Were we to rule, as
appel l ants would have us do, that such a certificate cannot be
challenged in the circuit court, appellants’ certificate would
have escaped all review. Moreover, if we were to so hold, we
can anticipate that every tine a claimant in the future has a
questionable certificate, which mght not survive tribunal
scrutiny, that claimant will choose to file his or her waiver
and certificate on the sane day and thereby avoid review of that
certificate. We do not believe that it was the legislature’s
intent to devise a nmethod of review that would permt the very
claims that the procedure was created to weed out to escape
scrutiny.

To address that untenable result, appellants contrive a
novel argunment. First, they cite Marousek v. Sapra, 87 Ml. App.
205, 217-20 (1991), for the proposition that the circuit court
has no right to review pre-arbitration rulings. Then, they
claim that when the HCAO transferred this case to the circuit

court, it in effect accepted the validity of the certificate and
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t hereby rendered a pre-arbitration decision as to its validity,
whi ch, according to Marousek, they claim renders that decision
unrevi ewable by the circuit court. W disagree.

Once the claimant, in accordance with § 3-2A-06B(b) (1), has
filed a certificate of nmerit and a witten election to waive
arbitration with the Director of the HCAO, the transfer of that

case by HCAO to the circuit court is sinply a mnisterial

function. It does not inmply that the HCAO has made any
determ nation as to the nmerits of that certificate. | ndeed,
upon the proper filing of waiver of arbitration, all further
proceedi ngs before the HCAO, including discovery, cease. It is

anal ogous to this situation when a party requests a jury trial
in the district court. If timely made, all district court
proceedi ngs i nvol ving that case cease, and the case is thereupon
transferred to the circuit court, in accordance with Ml. Rule
3-325, where the circuit court reviews the nerits of that
request. Just as the filing of a jury request divests the
district court of jurisdiction to consider the jury prayer or to
conduct any further proceedings, the filing of a waiver of
arbitration divests the HCAO of any right to consider the
validity of a certificate of merit or to conduct any further

proceedi ngs, except to transfer the claim at issue to the
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circuit court.

Mor eover, because appell ants chosetofile their certificate
and wai ver together, no discovery had occurred regarding the
basis of their certificate before the matter was transferred to
circuit court. Consequently, the HCAO had no evi dence before it
with which to make a determ nation as to whether Dr. Honick’s
pr of essi onal activities di squalified him from signing
appellants’ certificate as an “attesting expert.”

The case sub judice is thus clearly distinguishable from
Mar ousek. In Marousek, the issue before us was whether the
circuit court had the right to review an arbitration panel’s
pre-arbitration ruling concerning the tineliness of a
certificate of nmerit after the parties had waived arbitration,
pursuant to 8 3-2A-06A, the nutual waiver provision. As there
was no pre-arbitration ruling in the instant case as to the
validity of Dr. Honick’s certificate, appellants’ reliance on

Mar ousek i s inapposite. Mor eover, Marousek was deci ded

by this Court before the enactnent of 8§ 3-2A-06B(b), the

“uni | ateral waiver provision,” which was the provision invoked

by appellant to waive arbitration in the instant case. Unlike

8§ 3-2A-06A, the “nutual waiver provision,” the unilateral waiver

provision requires the claimant to file a certificate of nerit
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with or before the waiver of arbitration. |t further requires
the defendant to file an opposing certificate of nmerit in the
circuit court, if the case has already been transferred there.
§ 3-2A-06B(b)(3) and & 3-2A-06B(c)(3). By requiring that the
certificate be filed with or before the waiver and that the
defendant file an opposing certificate in the circuit court, we
nmust assume that the legislature concluded that bot h
certificates should be and, under certain circunstances, could
only be reviewable by the circuit court. |In short, the Marousek
ruling proscribing judicial review of pre-arbitration issues is
limted to cases wai ved under the nutual waiver provision where
the issues in question have been decided by an arbitration
panel. We decline to extend that ruling to instances in which
a case, as here, has been transferred to the circuit court
pursuant to the unilateral waiver provision, and there has been
no pre-arbitration ruling as to the issue before the circuit

court.

Appellants claim that the <circuit court erred in
consi dering appel |l ee’s second notion for summary judgnent after

his first nmotion for summary judgnment had been earlier denied on

-16-



what, appellants claim was essentially the same evidence.
Maryl and Rul e 2-501(a) provi des, however, that “[a]ny party
may file at any time a notion for summary judgnent on all or
part of an action on the ground that there is no genui ne dispute
as to any material fact and that the party is entitled to
judgnment as a matter of |aw. ” Because the “denial of a notion
for summary judgnent is an interlocutory order . . . it 1is
within the power of the trial court later to grant a renewal of
a summary judgnent notion.” Yamaner v. Orkin, 313 Md. 508, 516
(1988) (citing Merchants Mortgage Co. v. Lubow, 275 M. 208
(1975)). Furthernmore, “it is clear not only that summry
judgment may be granted at any stage of the proceedi ngs, but
al so that summary judgnment may be granted at a later point in a

case, even though denied at an earlier one.” Joy v. Anne

Arundel County, Maryland, 52 M. App. 653, 660-61 (1982)

(citations omtted). In other words, “the denial of a notion
for summary judgnment . . . does not preclude resubm ssion of it
at a later point in the proceedings,” Ral key v. M nnesota
M ning and Manufacturing Co., 63 M. App. 515, 522

(1985)(citations omtted), particularly “where there has been
some change of fact or |law which substantially justifies the

resubm ssion.” Yanmaner, 313 M. at 516.
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Finally, “[w]lhile the trial judges may choose to respect a
prior ruling in a case, they are not required to do so.”
Ral key, 63 M. App. at 522-23. | ndeed, “‘as a general
principle, one judge of a trial court ruling on a matter is not
bound by the prior ruling in the sane case by another judge of
the court; the second judge, in his discretion, may ordinarily
consider the matter de novo.’” Gertz v. Anne Arundel County,
339 Md. 261, 273 (1995) (citing State v. Frazier, 298 M. 422,
449 (1984)); see also MiI. Rule 2-602(a)(3) (providing that “an
order or other form of decision, however designated, that
adj udi cates fewer than all of the clainms in an action . . . , or
t hat adjudicates |l ess than an entire claim. . .: (3) is subject
to revision at any time before the entry of a judgnment that
adjudicates all of the claims by and against all of the
parties.”).

In the case sub judice, appellee first noved for summary
j udgnment before trial based entirely on Dr. Honick’s deposition

testimony. That notion was denied by the Honorable M chael D

Mason. It was renewed by appellee at trial, after Dr. Honick’s
voir dire testinony. This time, it was granted by the tria
judge, the Honorable Durke G  Thonpson. Because sunmary

judgment may be granted at any stage in the proceedings and
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because a second judge i s not bound by an earlier judge s ruling
in the sane case, the trial judge properly exercised his
di scretion in review ng, de novo, the second notion for summary
j udgnment .

Mor eover, appell ee’ s resubni ssion of his notionwas entirely
appropriate, given the additional information elicited from Dr
Honick as to the nature of his practice during his voir dire
exam nation by appellee. Expanding upon, and clarifying, his
deposition testinony, Dr. Honick stated on voir dire that he had
testified in court 300 to 400 times over a 30 year period; that
he had had his deposition taken 300 to 400 tinmes during that
period; that of the 50 to 60 percent of his patients that are
referred to himby attorneys, in half the cases “no treatnment is
required or requested;” that during 1997, 1998, and 1999,
approximately 30 to 40 percent of his practice consisted of
doi ng i ndependent nedi cal exam nations; and that “[a] bout three-
quarters of [his] time is treatnment and the rest is evaluation
probably.” Thus, the circuit did not err in agreeing to

consi der appellee’s second notion for summary judgment.

Havi ng addressed the prelimnary questions raised by
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appellants, we nowturn to the principal issue presented by this
appeal —whether the circuit court m sconstrued § 3-2A-04(b) (4),
the “attesting expert” provision, in ruling that Dr. Honick
“devoted annually nore than 20 percent of [his] professional
activities to activities that directly involve testinony and
personal injury clainm” and therefore was disqualified from
signing appellants’ certificate of nerit as an “attesting
expert.” It was based on this ruling that the circuit court
granted appellee’s notion for summary judgnment and dism ssed
appellants’ claim
To lay the factual context for our analysis, we shall set

forth belowthe relevant portions of Dr. Honick’s deposition and
voir dire testinony. At his deposition, Dr. Honick testified
as follows:

Q Is it correct to state that 90 percent

or nmore of your practice involves patients

who are in some way connected with a | awsuit

or worknen’s conpensation cl ai nf?

A: | take care of injured people. Baltinore

is surrounded by interstate highways and we

have a | ot of heavy industry. So basically

| see people that are injured on the job or
are in autonobil e accidents or whatever, and

they beconme plaintiffs in litigation. So
that’s what orthopedic surgeons do. Al |
orthopods, a lot of their patients are
involved in litigation of sonme sort or

anot her since we treat injuries.
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Q Let’s try that question again. ls it
fair to say that nmore than 90 percent of
your patients are patients that have either
a lawsuit or a worknen’s conpensati on cl ai n?

A: That’'s not accurate, no.

Q Have you testified to that previously?
A: No.

Q Describe for nme then the nature of your
practi ce.

A: | think I can get around that, but your
guestion wasn’'t very well put. 90 percent
of nmy patients have some sort of litigation
i nvol ved for t he reasons |’ ve j ust
sti pul at ed. Many of them are workers’
conpensati on. Most of t hem to ny

know edge, don’t even go to the lawsuit. So
what |’'ve testified in the past and what |’ m
going to testify to now is that about 90
percent of my patients do have sonme sort of
[itigation involved in addition to their
medi cal cl ai ns.

Q Wat percentage of your work week is
spent in testinony or review of records in
medi cal mal practice cases?

A: A very small percent. You can’t even
equi l i brate per week. Sonme weeks can go by
that | do nothing or a week can conme in

where | get a big pile of records that |
have to spend several hours or half a day or
two hal f-days that week going through the
records. So it’'s very irregul ar.

Q How about as far as nedical -l1egal work in
tot o, how many depositions a week do you do?
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A: | do on the average of one deposition a
month. As | say, since nbst of ny patients
are plaintiffs and have litigation involved,
all orthopods do, we get involved in court

and depos, | probably do either go to court
or do a deposition on the average of once a
nont h.

* * %

Q. How many referrals from |l awers do you
get a year?

A: Alot. Again, that’s what orthopods do.
Q WIIl let ajury decide that. Let’'s try
and answer the question. How many referrals
do you get fromlawers a year?

A. For treatnment of injuries or evaluations?
Q Bot h.

A | would guesstimate that probably 60
percent, 50, 60 percent of ny practice at
this tinme would be fromeither attorneys or
conpensation carriers.

Dr. Honick thus testified that 90 percent of his patients
are involved in “sone sort of litigation,” that 50 to 60 percent
of his practice is based on referrals from attorneys or
conpensation carriers, and that his deposition is taken
approxi mately once a nont h.

At trial, Dr. Honick gave further testinony as to the

percentage of time he devotes to professional activities other

than treating patients:
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Q@ And can we agree, sir, that you have
testified in court between 300 and 400
times?

A: Over a 30 year period, between 300 and
400.

Q@ Can we also agree that you had your
deposition taken, like many of these
transcripts here in this box, again nore
than 300 to 400 tinmes, during your career?

A: Probably. That’s what orthopedi sts do as
far as their profession.

Q Can we agree that probably in the
nei ghborhood of 60 to 70 percent of your
patients are referred to you by attorneys?

A | think it is probably mre in the
i keli hood of 50 to 60. Again, | don't --

Q | amnot going to quibble over that.
A: But it'’s i[n] that ball park.

Q Okay. And that of your practice that are
referred by attorneys, they are referred for
pur poses of evaluations and what are call ed
i ndependent nedi cal exam nations?

A: | would say that half of the ones that
are referred to me by attorneys are probably
eval uations only, and where no treatnent is
requi red or requested.

* * %

Q Can we agree now that after having tal ked
about this for sonme time that it is pretty
clear from your practice and what you do
that you spend nore than 20 percent of your
time in connection wth personal injury
matters?
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A Well, | think | have testified to that
many ti nmes.

Q Is it fair to say that that has been true
for many years now?

* * %

A:  Yes. That is what orthopedic surgeons
do. We take care of injured people.

At this point, the court stated that it was “going to permtt
[] further voir dire” because it was “not satisfied fromthe
preci se questions and answers that [appellee had] pinned down
the issue sufficiently.”
Dr. Honick then testified as foll ows:
Q Can we agree that as of July 29th 1997
that approximately 30 to 40 percent of your

practice woul d be doi ng i ndependent nedi cal
exam nati ons and eval uati ons?

A: In 19977
Q Yes, sir.
A: Probably.

Q@ And can we agree, sir, that for 1997,
1998, and 1999, that that figure has been
consistent; that approximately 30 to 40
percent are patients that you see for
i ndependent nmedi cal eval uati ons and
exam nati ons?

A: | guess so. Again, | don't keep
statistics. | am just giving you a
guessti nat e.

Q@ And when you gave those guesstimtes
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under oath in other cases, and in giving a
guesstimate here, you were trying to be as
accurate as possible; is that correct?

A: Yes.

Q Now, when we tal k about doi ng i ndependent
medi cal exam nati ons and eval uations, we are
tal king about a patient comng into you,
whether it is froman attorney, or a workers
conpensation insurance carrier, or another
i nsurance conpany, and they wusually cone
with paperwork, wth records, from other
physi ci ans who have seen the patient, right?

A: Paperwork usually arrives well ahead of
tinme.

Q So you have to sit down and go over that
paperwork, and review it, in order to
prepare to effectively and conpetently
exam ne the patient when they cone into the
office, correct?

A: The paperwork allows me to effectively
t ake a good history, or get a good history
of what has happened since the injury
occurr ed.

Q But it mkes it easier for you to know
what i s going on?

A: It gives nme background information.

Q@ And that after you conplete that
exam nation, you have to prepare a report
either to the attorney or to the worknen's
conpensation carrier, or whoever sent you
the patient, correct?

A: That’'s correct.

Q@ And that would then summarize your
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findi ngs, and opinions, right?
A: Correct.

Q@ And then as needed you have to then
provi de addi ti onal assi stance In t he
litigation process to either the insurance
carrier or to the attorney to discuss your
report over the phone, or perhaps in a face-
to-face conference, in order to educate them
and apprise them as to what that report
means?

A: Sel dom does it get that far. Usually ny
reports are pretty straightforward, but
occasionally |I have to speak to an attorney
or adjustor, or whatever.

* * %

Q@ Now, in addition to doing independent
medi cal exam nations and evaluations, you
have your own patients that are referred to
you by these attorneys and by others for
treatment; is that right?

A: That's correct.

Q That there is this section, which is the
i ndependent evaluation section, and then
there is the section of patients from
attorneys for treat nent. And  what
percentage is that, the rest of it?

A:  Nowadays, | guess it would be five
percent or so.

Q@ Okay. How about in ‘96, ‘97, and ‘98?

* * %

THE W TNESS: | don't recall. Back then it
m ght have been hi gher. Nowadays, there are
big clinics that are owned by doctors and
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attorneys that do nobst of the personal
injury work. So now it is about five
percent probably. Back then it m ght have
been 20 or 25 percent.

Q And back then we are tal king about ‘96
t hrough ‘987

A: What ever year you brought up.

Q OCkay. Now, when you see these patients
for treatnment, you kind of have, if | can,
use the phrase of a dual capacity, in the
sense that you are obviously treating them
for the nmedical problemthat they present to
you for.

But at the same time you are providing
an ongoi ng, updated report to the attorney,
or to the insurance carrier, about how this
patient is doing and howthis is progressing
by basically sending them copies of your
office notes on an every visit basis?

A: That’s true. There is a docunent call ed
The Code of Cooperation in Maryl and between
t he medi cal and | egal professions, that says

that if | amtreating a patient, and there
is an attorney or i nsurance conpany
involved, that | am obligated to send

reports to the attorney and the insurance
conpany on a tinmely basis.

Q And you are doing this and assisting the
attorneys in the preparation of their cases,
and if necessary and it reaches that point,
that you have a file that is all ready for
you to review and | ook at to testify either

in deposition [or] in a trial like this?
A Well, as | said, | am required to do
t hat . If I don't do that, the parties

i nvol ve[d] call me or wite ne, and say we
woul d like a report of your findings. Wat

-27-



| do is send themcopies of ny office notes.
What they do with themis up to them

Q So can we now, based upon this discussion
t hat we have had together, can we now safely
and confortably say that over the past 2 or
3 years, depending on how you add these
figures together, that for the past 2 or 3
years, in between 35 and 60 percent of vyour
practice has been directly involved 1in
personal injury matters?

A: | think I said that a hal f-an-hour ago,
yes.

THE COURT: Personal injury matters, or
personal injury claims, |egal clains.

[ DEFENSE COUNSEL]: Ri ght.

THE WTNESS: Well, wth every accident,
there seens to be a claiminvolved. What |
am trying to say is that | see a lot of
patients, as do all orthopedic surgeons,
t hat i nvol ve injuries, and i nsurance

conpani es, and |l awers, and that is part of
the specialty.

Dr. Honick then testified on redirect as foll ows:

Q | f I could back up a little.
Approxi mately how nmuch time does it take for
you to do an i ndependent nedi cal eval uati on?
It may be difficult to answer, but give an
aver age.

A: Depending on how |long and how old the
case, and whether an accident occurred, any
records that | am provided with, it could
t ake between 15 mnutes to a hal f-a-day.

Q And so ny question is that based on the

percent age of patients you see, can you tell
me what percent of time you spend in
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activities relating to personal injuries, or
directly related to personal injury matters?

A: | am getting confused here. I thought
t he original question was how nmuch tinme do |
spend doi ng eval uati ons versus treatnment?
Q Okay. That’s okay.

A About three-quarters of ny time 1is

t reat ment and the rest Is evaluation
pr obabl vy.
Q@ And of those evaluations, not all of
t hose are necessarily related to litigation
are they?

[ DEFENSE COUNSEL]: Obj ecti on.
THE COURT: Overrul ed.
THE W TNESS: Rel ated to litigation?

[ PLAINTIFF'S COUNSEL]: O end in litigation
or even involve litigation?

[ DEFENSE COUNSEL]: Obj ecti on.

THE COURT: Overrul ed.

THE WTNESS: No, | know that they have
attorneys and i nsurance conmpani es
i nvol ve[d]. | never know what happens to
t hem

In reviewi ng appellants’ contention that the trial court
erred in granting sunmary judgnment in favor of appellee, we note
that sunmary judgnent is appropriate only when, after view ng
t he notion and response in favor of the non-noving party, there

is no genuine issue of material fact, and the party in whose

-29-



favor judgnment is entered is entitled to judgnent as a natter of
| aw. Pittman v. Atlantic Realty Co., 127 M. App. 255, 269,
rev’'d on ot her grounds, 359 Mi. 513 (2000); M. Rule 2-501(e).
The standard of review we apply “is whether the trial court was
|l egally correct.” Heat & Power Corp. v. Air Prods. & Chens.,
Inc., 320 Md. 584, 591 (1990). I n maki ng that determ nati on,
“we do not accord deference to the trial court’s |egal
concl usi ons,” Lopata v. Mller, 122 M. App. 76, 83, cert.
deni ed, 351 Md. 286 (1998), and, in fact, we review the trial
court’s | egal conclusions de novo. See Matthews v. Howel |, 359
Md. 152, 162 (2000).

As there is no genuine issue of material fact in dispute
concerning the nature of Dr. Honick's practice —indeed, Dr.
Honi ck’ s testinony about his practice was neither rebutted nor
di sputed by appellee —we turn to the question of whether the
circuit court was “legally correct” inits interpretation of 8§
3-2A-04(b)(4) and its application of that interpretation to the
facts of this case.

The “attesting expert” provision’s prohibition against “the
attesting expert . . . devot[ing] nore than 20 percent of [his
or her] activities to activities that directly involve testinony

in personal injury clains” is not, to be generous, free of
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anbiguity. Key terms in this statute, such as “directly” and
“annual ly” are left undefined. “Annual ly,” for exanple, is
expressly defined as “a cal endar year” in Section 20-411(b) (1)
of the Insurance Article,® Section 8-606(b) of the Labor and
Enpl oynent Article,® Section 5-302(a)(1) of the Public Uility
Conpani es Article,” and Section 3-104(a)(4) of the Transportation
Article;® as a "fiscal vyear" in Section 13-301(b) of the
Education Article,® Section 14-107(a)(5) of the Estates and
Trusts Article, ' and Section 5-901(b) of the Natural Resources
Article;* and as the "precedi ng twel ve-nonth period" in Section
19-307.2(b) of the Health-General Article,' and Section 15-
1007(b) of the Insurance Article. Unfortunately, neither the
attesting expert provision nor the Act itself provides nuch

assistance in clarifying what constitutes activities that

5 Md. Code (1997).
6 Md. Code (1999 Repl. Vol.).
" Md. Code (1998).

8 Md. Code (1993 Repl. Vol.).
° Md. Code (1999 Repl. Vol.).
10 vd. Code (1991 Repl. Vol. & 2000 Supp.).
11 'Md. Code (2000 Repl. Vol.).
12 Md. Code (2000 Repl. Vol.).
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“directly involve testinony in personal injury clainm” and what
twel ve-nmonth period the term “annual ly” refers to.

Qur first step in resolving these anbiguities is to note
that the Act itself is in derogation of the comon |aw and
t herefore, under well settled Maryland law, to be construed
narrow vy. | ndeed, it is axiomatic that “[w] here there is any
doubt about [the statute’ s] neaning or intent they are given the
effect which makes the | east rather than the nost change in the
common | aw.” 3 Sutherland, Srtaturcry ConsTRUICTION § 61. 01 (5'" ed.).
In fact, unless the |legislature nakes it expressly clear that
its purpose is to change the common law, it is presumed that no
such change was i ntended. See Robinson v. State, 353 Ml. 683,
693 (1999) (holding that a statute does not change the common
law unless it expressly states that it does). I n addition,
statutes are presuned to change the common law only to the
extent absolutely required for that statute’s enactnent. Lut z
v. State, 167 M. 12, 15 (1934). As the Court of Appeals
recently opined:

“[1]t is not to be presumed that the
| egi sl ature i ntended to make any innovation
upon the common |aw, further than the case
absolutely required,” . . . “[t]he law
rather infers that the act did not intend to
make any alteration other than what is

speci fied, and besi des what has been plainly
pronounced.”
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State v. North, 356 Md. 308, 312 (1999) (quoting Hooper v. Mayor
& C.C. of Balto., 12 M. 464, 475 (1859)).

Before July 1, 1986, nedical mal practice clai mants were not
required to provide “a certificate of a qualified expert
attesting to departure from standards of care, and that the
departure from standards of care [was] the proximte cause of

the alleged injury or face dism ssal of their clainms.
The current requirenents of 8 3-2A-04(b)(1)(i) apply only to
claims filed after July 1, 1986. By inposing this and other
mandat ory procedural requirenents on claimnts, the Act in
effect nodifies the common | aw. It not only determ nes who may
testify for a claimnt but whether a claimnt has an action at
all. As the Act in general and the “attesting expert” provision
in particular are in derogation of the common | aw, they nust be
narrowl y construed.

Mor eover, where the |egislature has not wanted this canon
of statutory construction to apply, it has expressly said so.
For exanple, Maryland Code Ann. (1991, 1999 Repl. Vol.), § 9-
102(b) of the Labor and Enploynent Article states: “The rule
that a statute in derogation of the common lawis to be strictly

construed does not apply to this title.” Such | anguage is

plainly mssing fromthe Act. W therefore conclude that it was

- 33-



not the legislature’s intent that this canon of statutory
construction not apply to the Act or that the provisions of the
Act not be strictly construed to the extent that they conflict
with the common | aw.

Ininterpreting a statute such as the one before us, we | ook
first to the words of the statute, giving them their “natural
and ordinary signification, bearing in mnd the statutory aim
and objective.” Ri chnrond v. State, 326 M. 257, 262 (1992).
“I'f the words of the statute, construed according to their
common and everyday neaning, are clear and unanmbi guous and
express a plain neaning, we will give effect to the statute as
it is witten.” Jones v. State, 336 Ml. 255, 261 (1994).

Even if the statute is clear and unanbi guous, however, “we
are not ‘precluded fromconsulting |legislative history as part
of the process of determ ning the |egislative purpose or goal’
of the law.” Morris v. Prince George’s County, 319 Md. 597, 604
(1990) (quoting WIlde v. Swanson, 314 M. 80, 92 (1998)).
Moreover, “[t]he legislative history of a statute, including
amendnments that were considered and/ or enacted as the statute
passed through the Legislature, and the statute’ s relationship
to earlier and subsequent | egi slation are ‘ext ernal

mani f estati ons’ or ‘persuasive evidence' of |egislative purpose
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that may be taken into consideration.” Rose v. Fox Pool, 335
Md. 351, 360 (1994).
I n anal yzing a statute, “we nust al ways be cogni zant of the

fundamental principle that statutory construction is approached

from a “‘compnsensical’” perspective. Thus we seek to avoid
constructions that are illogical, unreasonabl e, or inconsistent
with comopn sense.” Frost v. State, 336 M. 125, 137

(1994) (internal citations omtted). W also avoid constructions
that would “lead to absurd results.” Thanos v. State, 332 M.
511, 525 (1993); Richnond, 326 M. at 262.

W now turn to the two nmpost troubling terms in the
“attesting expert” provision, “directly” and “annually.”
“Annual | y” is defined by BLax s LawDcriowry 89 (6" ed. 1990) as

“[i]n annual order or succession; yearly, every year, year by

year. At end of each and every year during a period of tine.
| nposed once a year, conputed by the year. Yearly or once a
year, but does not in itself signify what tinme in year.” See

al so Phillips Petroleum Co. v. Harnly, 348 S. W 2d 856, 860 (Tx.
Civ. App. 1961). In short, “annually” is defined as “yearly.”
And a “year” is defined by that dictionary as “[t]wel ve cal endar
nont hs begi nni ng January 1 and endi ng Decenber 31.” BLAXK s Law

Dicriowary ( 7t ed. 1999). Moreover, in common parlance, “a year,”
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is conmmonly understood to nean a “cal endar year.” We t herefore
conclude that the *“calendar year,” beginning January 1 and
endi ng Decenmber 31, is the tenporal unit of nmeasurenment that the
| egislature intended by the term “annually.” Accordingly, in
determ ni ng whether an attesting expert has violated the “20
percent” limtation of 8 3-2A-04(b)(4), the court nust | ook at
the professional activities that an expert has devoted “to
activities that directly involve testinony in personal injury
claims” during the precedi ng “cal endar year.”

We next consider the question of what professional
activities are activities that “directly involve testinony” and,
therefore, are covered by the 20 percent limtation of the
attesting expert provision. The anbiguity of this phrase posed
a form dable challenge to the circuit court. Understandably,
that ambiguity led to confusion, and the circuit court offered
di fferent and conflicting definitions of t hat phrase.
Initially, the <circuit court defined the words “directly
i nvol ves testinmony” to nean:

[ T] he exam nati on, preparation,

depositional, and court testinony. |In other
wor ds, when a cl ai mant under the arbitration
system conmes before that system and a
physi cian exam nes not as a treating
[ physician], but as a forensic exam ning

physi ci an, and then spends time preparing
with the attorney, and then spends tine
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testifying either in deposition or in court

-- and | didn't include also witing up
reports and the |ike, and review ng other
physician records, then | consider that
direct activities that directly involve
testi nony.

Later, it expanded that definition, stating:

And the Court treats for the purpose of this

t he act ual testi nmony, t he testi nmony
preparation, the review of records, the
preparation of reports, and all ot her

forensic activity.
In both instances, though reaching different results, the

circuit court uses the sane standard: whether the professional

activities “lead to or could lead to testinmony in personal
injury clainms.” However, in finally ruling on the certificate,
the court suggests that it would also count all “forensically
rel at ed” activities, stating that It was basing its

determ nation “that the certificate [was] not adequate” on the
testimony of Dr. Honick “who [had] opined that at |east 25
percent of his practice was forensically related.” That appears
to be areference to Dr. Honick’s testinony that “[a] bout three
quarters of [his] time is treatnent and the rest is evaluation.”
Fortunately, we do not have to determ ne which standard is
br oader: the “could lead to testinony in personal injury
clainms” standard or the “forensically related” standard, or
whet her they are even the sanme standard, as both are far broader
t han we believe is appropriate given the | egislative history and
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t he purpose of the attesting expert provision.

We reject the circuit court’s expansive constructi on of the
phrase “directly involve testinony” in favor of a narrower
construction. W do so for two reasons: first, as we
previously stated, statutory |anguage which restricts how and
whet her a common | aw claim for negligence can be filed, as the
attesting expert provision does, is in derogation of the common
| aw and t herefore nust be construed strictly. And second, given
the |l egislative history of the “attesti ng expert” provision, the
| egi slature clearly intended that that provision be given a
narrow application.

| ndeed, an earlier version of Senate Bill No. 559 that, in
1986, created the 20 percent Ilimtation on professional
activities that “directly involve testinony,” originally stated
that the attesting expert may not receive nmore than 50 percent
of the expert’s income fromtestinmony and other activity rel ated
to personal injury clainms. Senate Judicial Proceedings
Commttee, Bill Analysis, Senate Bill 559 (1986). The “fifty
percent income restriction” was changed to a “20 percent
activities restriction” by the Senate Judicial Proceedings
Committee, which feared that “requiring an expert to reveal the
details of his finances in order to determ ne whether nore than

50% of his income was from testinmony in personal injury cases
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would make it too difficult to find an expert to testify.”
Senate Judicial Proceedings Commttee, Summary of Commttee
Report, Senate Bill 559, at 10 (1986).

But no | ess inportant for the purposes of this analysis, the
Committee, in nodifying that provision, narrowed the range of
rel evant professional activities that would fall wthin the
purview of that limtation from®“testinony and other activities
related to personal injury clains” to “activities that directly
i nvol ve testinony.” By limting the scope of that provision to
only activities that involve testinony and then only to those
that “directly” involve testinmony, the legislature clearly
intended to prevent this provision frombeing given an expansive
reading and thereby render otherwise qualified experts,
unqual ified to testify. As the legislature elimnated the 50
percent income restriction because it feared that such a
limtation would make it too difficult to find an expert to
testify, we nust assune that it did not intend to have the 20
percent activities limtation to be so broadly construed that it
woul d create the very problemthe | egislature hoped to avoid by
rejecting the 50 percent incone limtation.

And that is precisely what could occur were we to i gnore the
pl ai n | anguage of the provision and its |egislative history and

adopt the ~circuit <court’s position that activities that
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“directly involve testinony” include all professional activities
“that could lead to testinmony in personal injury clainms” or are
“forensically related.” As Dr. Honick observed, “see[ing]
people that are injured on the job or are in autonobile
accidents or what ever” is what “orthopedi c surgeons do” and
these people “beconme plaintiffs in litigation.” G ven that
fact, an interpretation of the attesting expert provision that
woul d disqualify an expert because he or she had devoted nore
than 20 percent of his or her tinme to activities that “could
lead to testinony in personal injury cases” would disqualify
ort hopedi sts and ot her doctors, who, because of the nature of
the ailnments they treat, are nore frequently asked to perform
i ndependent eval uations, as a class fromtestifying at all.
Nonet hel ess, using that standard, the circuit court ruled
t hat because nedical evaluations constitute 25 percent of Dr.
Honi ck’s practice and because those evaluations “could lead to
testimony” or are “forensically related,” Dr. Honick was ipso
facto disqualified fromserving as an attesting expert. Medical
eval uati ons, however, regardl ess of whether they are requested by
a lawyer or an insurance conpany, are not necessarily activities
that “directly involve testinmony in personal injury claims.” 1In
fact, nost evaluations, even those requested by |awers or

i nsurance conpani es, are performed with little or no expectation
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that testinmony will ever be required. | ndeed, only when a
medi cal evaluation is performed in preparation for testifying
does that evaluation fall within the 20 percent limtation. Then

and only then can it be said to be an activity that directly

i nvol ves testinony. In other words, the activities contenpl ated
by the 20 percent limtation are those activities which are
principally performed to prepare for or engage in testifying. In

addition to actually testifying, that would include, anong ot her
t hi ngs: neetings, telephone <conferences, the review of
docunments, the preparation of reports and other measures
performed principally to prepare for or, as in the case of
affidavits, in place of testifying as well as travel to and
attendance at trial or depositions. We stress, however, that
testi nony does not have to actually occur for the preparatory
activities to fall wthin the purview of the 20 percent
[imtation.

Finally, the evidence does not support the trial court’s
conclusion that Dr. Honick violated the 20 percent limtation of
the attesting expert provision. He stated that over a thirty-
year period he had testified at 300 to 400 hundred trials and the
sane nunber of depositions. Unaccount ably, appellee never
guestioned him as to how much tinme he had spent preparing to

testify. Nor did he ask hi mpoint blank what percentage of his
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prof essi onal activities he “devote[d] annually” to “activities
that directly involve testinmony in personal injury clains.”
| nstead, he queried Dr. Honick as to the ampbunt of time or the
percentage of his practice “directly involved in personal injury
matters.” That of course is not the appropriate standard.
Presumably, an orthopedist, specializing in treating injuries,
spends a great deal of time “in personal injury mtters.”
Accordingly, there was no evidence fromwhich the circuit court
coul d conclude that Dr. Honick did not qualify as an “attesting
expert.”
JUDGMENT REVERSED AND CASE
REMANDED TO THE ClI RCU T COURT
FOR MONTGOVERY COUNTY FOR
FURTHER PROCEEDI NGS CONSI STENT
WTH THI' S OPI NI ON.

COSTS TO BE PAI D BY APPELLEE.
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