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At a bench trial in the Circuit Court for Wcomco
County, appellant James Russell pleaded not guilty, on an agreed
statement of facts, to unlawful possession of a handgun.! The
court found appellant guilty and inposed a prison sentence of
three years, with all but 18 nonths suspended, in favor of 18
nont hs of supervised probation.

| SSUE

In this appeal, appellant argues that the trial court
erred in denying his pre-trial notion to suppress the handgun,
and that the judgnment against him nust therefore be reversed.
We find no nerit inthis argument and affirmthe judgment of the
trial court.

STANDARD OF REVI EW

In reviewing the denial of a notion to suppress
evi dence,

we nmake our own independent constitutiona
appr ai sal . W mke the appraisal by
reviewing the law and applying it to the
peculiar facts of the particular case. . . .
When the facts are in dispute, we accept
them as found by the trial judge unless he
is clearly erroneous in his judgment on the
evi dence before him In ascertaining
whet her he is clearly erroneous, we give
“due regard to the opportunity of the trial
court to judge the credibility of the

wi tnesses,” as conmmanded by M. Rul e
8-131(c). . . . [T]lhe relevant facts which
we consider “are limted to those produced
at the suppression hearing . . . which are

A rel ated charge of resisting arrest was placed on the stet
docket .



-2 -

most favorable to the State as t he
prevailing party on the notion.”

Riddick v. State, 319 M. 180, 183, 571 A 2d 1239, 1240-41
(1990), disapproved in part on other grounds, Wengert v. State,
Mi.  , No. 34, Septenber Term 2000, Slip op. at 11-12 n. 4

(filed April 16, 2001). See also Ferris v. State, 355 Ml. 356,
368-69, 735 A .2d 491, 497 (1999).
FACTS

The State’s key witness at the hearing on the notion
to suppress was O ficer Jason Yankal unas of the Salisbury Police
Depart ment . Officer Yankal unas explained that appellant was
arrested after the car in which he was a passenger was pulled
over during a routine traffic stop.

Officer Yankal unas testified that, inthe early evening
of Novenber 11, 1999, he and another officer were riding in a
car driven by O ficer Richard Hagel. At 4:50 PM the officers
saw the driver of a car on Del aware Avenue in Salisbury commt
a turn signal violation. They alerted the driver to pull over
in the parking |lot of a nearby business.

The driver of the car was Moni que Horsey. O ficer
Yankal unas observed O ficer Hagel approach the driver’s w ndow
and ask Ms. Horsey for her driver’s |icense. Ms. Horsey

responded that she did not have her license with her. At that
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point, Officer Yankal unas approached the passenger w ndow in
order to “see if [appellant] had a driver’s license so that had
[ Ms. Horsey’s] license cone back suspended as it did, he could
drive the vehicle if he were valid.” Officer Yankal unas st ated:
“l1 approached himand asked him about his driver’s |icense and
his driving status.”?

O ficer Yankal unas testified that, as he approached t he
passenger w ndow, appellant rolled the w ndow down. As the
of ficer inquired about appellant’s driver’s |icense, appell ant
“becane extrenely nervous.” O ficer Yankal unas observed that
appel l ant “was | ooking around” and “began to fidget a bit.”
Al t hough appellant was wearing a heavy |eather jacket, the
officer also noticed that he “began to breathe nore heavily and
swal | ow very hard.” O ficer Yankal unas explained that he had
conducted a | arge nunber of traffic stops, and that the | evel of
nervousness exhibited by appellant was unusual for a mere
passenger .

Appel | ant went through all of his pockets apparently
| ooking for his Iicense. He put both hands in a front pocket of

his jacket and “fooled around with something” therein. Oficer

°There was no testinony as to what the third officer was
doing during this tinme.
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Yankal unas saw appellant “pull his hands out, but when he did,
he put sonething back into the pocket

Of ficer Yankal unas testified that he was aware that the
area in which the traffic stop was made was considered to be a
“very high crinme, high drug area” area and that a “great deal of
weapons” are recovered there. He observed that the pocket into
whi ch appellant pushed sonething back was |arge enough to
conceal a handgun. Those facts, combined with what he
considered to be excessive nervousness on appellant’s part,
caused himto suspect that appellant m ght be carrying a weapon.

The officer then ordered appellant to get out of the
car and expl ained to appellant that he woul d be patted down for
weapons. Appell ant got out of the vehicle but, despite Oficer
Yankal unas’ repeated instructions to stand with his hands on the
roof of the car, refused to take his hands out of his pockets.
Officer Yankalunas inforned appellant that if he would not
cooperate he would have to be handcuffed. The officer took a
step toward appellant as if to handcuff him and appellant then
pul | ed a handgun from his front jacket pocket and threwit onto
the front passenger seat of the car. At that point, Oficer
Yankal unas shouted “gun” and the other two officers cane to
assist him Appel l ant was arrested and handcuffed and the

handgun was recovered.
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The driver of the car, Mnique Horsey, testified for

the defense. M. Horsey testified that appellant is her fiancé

and that she lived at an address on Del aware Avenue at the tine

of the traffic stop. All of the docunents in the trial record,

whi ch were before the court at the suppression hearing, indicate
that appellant |lived at the sanme address.

Ms. Horsey stated that Officer Hagel specifically

instructed O ficer Yankalunas to ask the passenger for
identification.” She thus tacitly <contradicted Officer
Yankal unas’ testinony that he nerely asked appellant if he had
a valid driver’s license. Ms. Horsey further stated that
appellant did not get out of the car on his own. Rat her, she
asserted that several officers pulled hi mout of the vehicle and
handcuffed hi mimedi ately.
DI SCUSSI ON

Appel | ant contends that the trial court erred in
refusing to suppress the handgun, in that the handgun was the
fruit of a seizure conducted in violation of the Fourth
Amendnment to the Constitution of the United States. Appellant’s
princi pal argunent is that he was unlawful ly seized “t he nonment

O ficer Yankal unas asked [him for his identification.” 1In the

alternative, appellant argues that he was unlawful |y sei zed when
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he was ordered to get out of the car so that O ficer Yankal unas
coul d conduct a pat-down.

Appel | ant di d not present his principal argunent to the
trial court at the hearing on the notion to suppress or at any
ot her point bel ow. H s counsel argued only that Officer
Yankal unas did not have a reasonable articul able suspicion to
pat appellant down. Thus, the argunent is not preserved and is
not properly before this Court. See, e.g., MKoy v. State, 127
Mi. App. 89, 99, 732 A. 2d 312, 317 (1999).

Had appellant’s principal argunent been properly
preserved, we would find it to be wthout nerit. We shall
address the argunent for gui dance purposes. W shall hold that
appellant’s alternative argunment is without nmerit as well.

- Questioning Regarding Driver’s License -

In Ferris3 355 Md. at 369, 735 A .2d at 497-98, the

Court of Appeals summari zed:

The Fourth Amendnment protects against

unr easonabl e sear ches and sei zures,
i ncludi ng seizures that involve only a brief
detention. . . . The Suprene Court has made

clear that a traffic stop involving a
notorist is a detention which inplicates the
Fourth Amendnent. . . . It is equally clear,
however, that ordinarily such a stop does

5In Ferris, 355 Md. 356, 735 A.2d 491, the Court of Appeals
held that the continued detention of a notorist after the
i ssuance of a speeding ticket, wi thout additional justification,
was unl awf ul .
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not initially viol ate t he federa
Constitution if police have probabl e cause
to believe that the driver has commtted a
traffic violation. . . . Nonetheless, the
Suprene Court has al so nade clear that the
detention of a person “nust be tenporary and
last no longer than is necessary to
ef fectuate the purpose of the stop.”

Nei ther the Supreme Court, the Court of Appeals, nor
this Court has addressed whether police may |lawfully detain a
passenger in a vehicle stopped pursuant to a routine traffic

stop. In Maryland v. Wlson, 519 U S. 408, 415, 117 S.Ct. 882,
886 (1997), the Supreme Court held that “an officer making a
traffic stop may order passengers to get out of the car pending
conpletion of the stop.” The Court expressly declined to
comment upon whether the officer could forcibly detain such
passengers. See id. at 415 n.3., 117 S.Ct. at 886 n. 3.

Even if appellant had properly preserved his argunment
that he was unlawfully seized “the monment OfFficer Yankal unas
asked [him for his identification,” we are confident that the
i ssue could be resolved wi thout plow ng new ground. In Ferris,
355 Md. at 374-75, 735 A .2d at 500-01, the Court of Appeals
expl ai ned:

Mere police questioning does not
constitute a seizure. . . . This is so even

if the police | ack any suspicion, reasonable

or otherw se, that an individual has

committed a crinme or is involved in crim nal
activity, because the Fourth Anmendnent
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sinply does not apply. . . . If the
engagenent between the Petitioner and the
of ficer was nerely a “consensual encounter,”
no privacy interests were invaded and thus
the Fourth Amendnent s not inplicated.
Even when the officers have no basis for
suspecting crimnal involvenment, they my
general ly ask questions of an individual “so
|l ong as the police do not convey a nessage
that conpliance wth their request s
required.” . . . If the police, in sone way,
conmuni cate to a reasonable person that he
or she was not free to ignore the police
presence and go about their business, then
the Fourth Amendment is inplicated.

(Citations omtted.) The Ferris Court went on to el ucidate:

| f a reasonabl e person would have felt free
to | eave, no seizure occurred. Conversely,

if a reasonable person would have felt

conpelled to stay, a seizure took place.

The focus, then, is “whether a reasonable
person would feel free to decline the
officers’ requests or otherwise termnate
t he encounter.”

ld. at 375-76, 735 A .2d at 501.

This “reasonabl e person” test is an “objective one,”
id. at 377, 735 A . 2d at 502, and in applying it “a court nust
apply the totality-of-the-circunmstances approach, with no single
factor dictating whether a seizure has occurred.” |Id. at 376,
735 A . 2d at 501. The Court of Appeals sunmarized in Ferris, 355
Md. at 377, 735 A.2d at 502:

Al t hough the inquiry is a highly fact-
specific one, courts have identified certain

factors as probative of whether a reasonable
person would have felt free to | eave.
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These factors include: the tinme and pl ace of
the encounter, the nunmber of officers
present and whether they were unifornmed,
whet her the police renmpbved the person to a
different location or isolated him or her
from others, whether the police indicated
that the person was suspected of a crine,
whet her the police retained the person’s
docunments, and whether the police exhibited
t hreateni ng behavior or physical contact
that would suggest to a reasonabl e person
that he or she was not free to | eave.

Appel l ant’s argunment that he was unl awfully seized “t he
moment Of ficer Yankal unas asked [him for his identification”

woul d not survive the test set forth in Ferris. The trial court

was not asked to, and did not, rule on whether appellant was
detai ned at the point when O ficer Yankal unas approached him
I n denying the notion to suppress, however, the court summari zed
the evidence as foll ows:

Officer Yankal unas approaches Russell, asks
him for identification, tries to determ ne
whet her or not he can legally drive a
vehicl e so he coul d operate the vehicle that
had been stopped.

Accordi ng to O ficer Yankal unas’
testinony, M. Russell becane extrenely
nervous to the point that you could see his
heavy breathing through a thick jacket.

He was fidgety. He was | ooking around.
When | ooking for his identification, in the
officer’s opinion pulled sonething out then
tried to conceal sonething in his pocket
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(Enphasi s added.) It is thus apparent that the trial court
accepted O ficer Yankalunas’ version of his encounter wth
appel lant. *“Judgi ng the wei ght of evidence and the credibility
of witnesses and resolving conflicts in the evidence are matters
entrusted to the sound discretion of the trier of fact.” In Re
Tinothy F., 343 M. 371, 379, 681 A 2d 501, 505 (1996). See
generally Md. Rule 8-131(c); Ferris, 355 Md. at 368, 735 A 2d at

497; Riddick, 319 Md. at 183, 571 A . 2d at 1240-41.

In asserting that Oficer Yankalunas asked for
“identification,” appel | ant m scharacterizes the record.
O ficer Yankal unas’ testinmony, which the trial court accepted,
established that the officer did not ask appellant for just any
form of identification and was not seeking to establish
appellant’s identity. Rat her, the officer specifically asked
appellant if he had a valid driver’s |icense. The evidence
makes cl ear that appellant was sitting next to Ms. Horsey when
Ms. Horsey admitted to Oficer Hagel that she did not have a
driver’s license with her and that she had “tickets on [her]
|'icense.” There could have been no question that Oficer
Yankal unas was attenpting to ascertain whether appellant would
be able legally to drive the car. Inplicitly, if appellant had
responded that he did not have a driver’s license, the encounter

woul d have ended.
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Al t hough O fi cer Yankal unas di d not specifically inform
appellant that he was free to |leave, nothing in the record
suggests that appellant felt conpelled, by anything other than
his relationship with Ms. Horsey, to remain at the scene. There
is no dispute that the traffic stop took place during daylight
hours —al beit at dusk —only a short distance from appellant’s
home. Appel  ant was not stranded on sone renote section of
deserted highway in the m ddle of the night. Conpare People v.
Spicer, 203 Cal. Rptr. 599, 603-04, 157 Cal. App. 3d 213, 218-20
(Cal. Ct. App. 1984) (passenger of vehicle was unlawfully
det ai ned where: police stopped vehicle at 1: 30 AMin residenti al
nei ghbor hood; one officer imedi ately approached passenger and
requested her driver’s license as other officer approached
driver; and passenger’s “freedom of novenment was practically
nil”). Had he so desired, appellant easily could have wal ked
home.

There is no indication, noreover, that Officer
Yankal unas or one of the other officers suggested to appell ant
t hat he was suspected of a crine. The evidence accepted by the
trial court indicated only that: O ficer Yankal unas approached
t he passenger w ndow, appellant rolled the w ndow down; and
O ficer Yankal unas asked appellant if he had a driver’s |icense.

Even if the trial court accepted Ms. Horsey' s testinony that the
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officers pulled appellant from the car — and there is no
i ndication that the court accepted that testinony —there woul d
be no reason to believe that such conduct occurred before
Of fi cer Yankal unas devel oped a reasonabl e arti cul abl e suspi ci on,
to be discussed in detail infra, that appellant was arned.

Based on the trial court’s acceptance of Officer
Yankal unas’ testi nony, and upon our own I ndependent
constitutional appraisal of the record, we are satisfied that a
reasonabl e person in appellant’s position would have felt free
to |l eave when Officer Yankalunas asked if he had a driver’s
i cense. Had the argunment been properly preserved, we would
hol d t hat appellant was not seized at that point.

- Reasonabl e Articul able Suspicion for Frisk -

Appel l ant’ s al ternati ve argunent assunes ar guendo t hat,
until OFficer Yankalunas ordered appellant to get out of the
car, the encounter was consensual. Appellant argues, and the
State concedes, that when O ficer Yankalunas issued the order,
appel lant was seized. In denying appellant’s notion to
suppress, the trial court found that, at that point, “there
[were] reasonable grounds to believe that the defendant was
arnmed and that [Officer Yankalunas] had a right to pat him

down.” Appellant disputes the court’s finding and argues that
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there were no “articulable facts giving rise to a reasonable
suspi cion” that appellant was arnmed.
“[Plolice officers may <top and frisk’ an individua
if they have a reasonabl e suspicion that the suspect is engaged
in crimnal activity and is presently arnmed and dangerous.”

Stanford v. State, 353 Ml. 527, 532, 727 A.2d 938, 941 (1999).
See Terry v. Ohio, 392 U S. 1, 30-31, 88 S.Ct. 1868, 1884-85
(1967).

While “reasonable suspicion” is a |ess
demandi ng standard than probable cause and
requires a showi ng considerably |ess than
preponderance of the evidence, the Fourth
Amendnent requires at least a mnimal |evel
of objective justification for making the

stop. . . . The officer nust be able to
articulate nmore than an “inchoate and
unparticularized suspicion or <hunch’” of

crimnal activity.
Il1linois v. Wardl ow, 528 U. S. 119, 123-24, 120 S.Ct. 673, 675-76
(2000) . In order for the seizure in question to have been
awful, OFficer Yankalunas had to have had a reasonable
articul abl e suspicion that appellant was engaging in crimna
activity and was arned. Here, the suspected crimnal activity
was t hat appellant was unlawfully carrying a handgun.

Appel | ant suggests that, in determ ning that Oficer
Yankal unas had a reasonable articulable suspicion, the trial

court inmproperly relied on Oficer Yankal unas’ testinony to the
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effect that appellant was excessively nervous during the
encounter. Appellant points out that in Ferris, 355 Md. at 389,
735 A.2d at 509, the Court of Appeals explained that
“unexceptional nervousness,” in reaction to an encounter with a
police officer, is sinply “too ordinary to suggest crim nal
activity” and thus to support a reasonabl e articul abl e suspi ci on
to continue to detain a nmotorist after a traffic stop is
conpl et ed. Simlarly, as appellant observes, this Court has
expl ai ned:
The nervousness, or lack of it, of the
driver pulled over by a Miryland State

trooper is not sufficient to form the basis
of police suspicion that the driver is

engaged in the illegal transportation of
dr ugs. There is no earthly way that a
police of ficer can di sti ngui sh t he
nervousness of a crimnal who traffics in
narcoti cs. An individual’s physiologica

reaction to a proposed intrusion into his or
her privacy cannot establish probable cause
or even grounds to suspect. Permtting a
citizen’s nervousness to be the basis for a
findi ng of probable cause would confer upon
the police a degree of discretion not
grounded in police expertise, and, noreover,
woul d be totally insusceptible to judicial
revi ew,

Whitehead v. State, 116 M. App. 497, 505, 698 A 2d 1115, 1119
(1997) (nervousness of driver after traffic stop upon being
asked for consent to search car, conbined with conflicting

stories given by driver and passenger as to details of their
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journey, did not justify continued detention for purpose of
conducti ng cani ne scan of vehicle for drugs).

Appellant’s reliance on these two cases is m spl aced.
Bot h cases i nvol ved an unl awful continuation of alawful traffic
stop for the purpose of conducting investigation into a separate
crime. Unlike the instant case, neither involved a detention,
after a consensual encounter, for the purpose of conducting a
pat-down to ensure a police officer’s safety. I n discussing
whether a detained notorist’s nervousness could justify
continuing the detention in order to conduct further
i nvestigation, this Court specifically stated in Witehead, 116
Md. App. at 507, 698 A.2d at 1120: “[T]lhis search is not
controlled by the line of cases permtting |aw enforcenent
of ficers to search for weapons in order to protect thenmselves in
t he dangerous circunstances of a confrontation with a person
whom t hey have reason to suspect of crimnal activity.” We

expl ained in \Witehead that, because there was no suggestion
that the driver or his passenger possessed weapons, “Terry and
its progeny are not applicable to the present situation.” |d.
at 508, 698 A . 2d at 1121. In the case sub judice, of course,

the key issue is whether O ficer Yankalunas had a reasonable

articul abl e suspicion that appellant was arnmed.
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Even assum ng arguendo that Ferris and Whitehead are
applicable, they would not require a determ nation that the
detention here was unl awful . Both cases indicate only that
ordi nary nervousness, unacconpani ed by other suspicious
circunstances, cannot justify the continued detention of a
lawful |y detained person after the initial detention should be
terminated. In denying the notion to suppress, the trial court
pointed not only to O ficer Yankalunas’ testinmony about
appel lant’s nervousness, but also to the officer’s testinony
t hat appellant seenmed to be trying to conceal sonmething in his
pocket. Indeed, the officer testified that the pocket was | arge
enough to conceal a weapon, and that a | arge nunber of weapons
were recovered fromthe area where the traffic stop was nmade.

As we have observed, the Supreme Court held in WI son,
519 U.S. at 415, 117 S.Ct. at 886, that “an officer making a
traffic stop nay order passengers to get out of the car pending
conpletion of the stop.” The Court explained that such action
is justified by a “weighty interest in officer safety.” 1d. at
413, 117 S.Ct. at 885. It further observed:

Regrettably, traffic stops may be dangerous

encounters. In 1994 alone, there were 5,762

officer assaults and 11 officers killed

during traffic pursuits and stops. .o

[TIhe fact that there is nore than one

occupant of the vehicle increases the
possi bl e sources of harmto the officer.
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ld. Thus, the Court expressly recognized that traffic stops may
be fraught w th danger. Here, the evidence established that,
whil e engaged in a traffic stop in a high crinme area where guns
are frequently recovered, Oficer Yankalunas observed that
appel l ant, a passenger in the car, was unusually nervous while
| ooki ng through his pockets for his |license and was attenpting
to conceal sonething in a pocket that was |arge enough to hold
a handgun. We are satisfied that the evidence established that
O ficer Yankalunas had a reasonable articul able suspicion to

detain appellant in order to conduct a pat-down.

JUDGVENT AFFI RMED; APPELLANT
TO PAY THE COSTS.



