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Early one norning, three shotgun blasts ripped through a
trailer home, wounding two sleeping adults and terrifying three
children. Appellant, Darrin Bernard Ri dgeway, was accused of
firing those shots. He was subsequently charged wi th, anong
ot her things, five counts of first degree assault. Following a
jury trial inthe Circuit Court for Howard County, appell ant was
convicted of two counts of first degree assault, three counts of
reckl ess endanger nent, and one count of malicious destruction of
property.

Al t hough appell ant was convicted of only two of the five
assault charges, he was m stakenly sentenced by the trial court
to atermof ten years’ inprisonnent on four of the five assault
counts and a term of five years’ inprisonnent on the fifth
assault count. He received no sentence, however, for any of his
three convictions for reckless endangernment; apparently, the
trial court erroneously assuned that they nerged into the three
counts of assault for which he was sentenced but not convicted.
Because the court ordered that the sentences on all five counts
of first degree assault were to run consecutively, appellant
received a total sentence of forty-five years’ inprisonnment.
His sentence for malicious destruction of property was
suspended.

VWhen t he sentencing error was di scovered a few hours after

sentencing, the case was recalled, and the trial court, in the



presence of appellant and his attorney, vacated appellant’s
sentences on three of the five counts of first degree assault
and sentenced appellant to a term of five years’ inprisonnment
for each of his three reckless endangernent convictions. As
before, the trial court ordered that all sentences were to run
consecutively. Appellant’s total sentence was thus reduced to
thirty years’ inprisonnment, fifteen years less than his initial
sent ence.

On appeal, appellant presents two questions, which we have
rephrased to nore accurately reflect the two i ssues before us:
| . Did the trial court err in recalling

appellant’s case several hours after

sentencing had ended and inposing a

sentence for each of his reckless

endanger nent convictions?

Did the trial court err in allowing a

prosecution witness to testify that

appellant had told him that, hours

before the trailer shooting, he had

fired his shotgun through the door of

an apartnment, where he believed his

assai lants were stayi ng?

Finding that the trial court did not err in belatedly

sentencing appellant for his three reckless endangernment
convictions or in admtting evidence of the earlier apartnent

shooting by appellant, we shall affirm the judgnments of the

trial court.



BACKGROUND

On July 22, 1998, at 4 a.m, appellant fired a twel ve-gauge
shotgun three tines into a trailer honme, wounding two of the
trailer’s five occupants, Mdrgan Ki nney and Bet h Ann Hanni ng, as
they lay asleep in the master bedroom Kinney received rmultiple
wounds to his |legs, and Hanning received a single |eg wound.
The three other occupants of the trailer home were Kinney's
el even-year-ol d daughter, Erica, and her two friends, ten-year-
old Danielle Tyler-Thornberg and el even-year-old Erica Tyl er-
Thornberg. Fortunately, they were not physically harnmed by the
shot gun bl asts because they were in a bedroom at the other end
of the trailer home. When the shooting was over, all three were
found huddled in one of the trailer’s closets.

The shooting was the result of events that were set in
nmotion three weeks wearlier when appellant was allegedly
ki dnapped by three nen who believed that he had stolen $7000
worth of cocaine from them According to the statenent
appel l ant gave O ficer Susan Ensko of the Howard County Police
Departnent, the three men took himat gun point to an apartment,
where they tied himup and threatened to put himin a car and
set it ablaze. Appel l ant believed that the nen were drug

dealers and that a man naned “Morgan,” presumably the Morgan



Ki nney of this case, had lent his car to themand all owed two of
the three nmen to use his trailer for drug dealing.

Appel | ant subsequently purchased a twel ve- gauge shot gun and
told two friends of his, Mark Bell and Cathy Sowers, that he was
going to kill the nmen who had ki dnapped and threatened him On
the norning of July 22, 1998, he went to an apartnent, which he
believed the three men used, and fired a shotgun through the
front door. He then went to Kinney's trailer, stood at one end
of it, and fired three tines directly into the trailer.

Later, appellant net with his two friends, Bell and Sowers,

and told them about both shootings.

DI SCUSSI ON
I
Appel |l ant contends that the trial judge, by inposing
sentences for his reckless endangernent convictions after
failing to do so at the initial sentencing, violated the
prohibition in Maryland Rule 4-345(b) against increasing the
sentence of a defendant after he or she has been sentenced and
left the courtroom That rule provides:
The court has revisory power and control
over a sentence upon a notion filed within
90 days after its inposition (1) in the
District Court, if an appeal has not been
perfected, and (2) in a circuit court,

whet her or not an appeal has been filed.
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Thereafter, the court has revisory power and
control over the sentence in case of fraud,
m stake, or irregularity, or as provided in
section (d) of this Rule. The court nay not
increase a sentence after the sentence has
been i nposed, except that it may correct an
evident mstake in the announcenment of a
sentence if the correction is made on the
record before the defendant |eaves the
courtroom foll ow ng t he sentenci ng
proceedi ng (enphasis added).

The circunmstances of appellant’s initial and subsequent

sentencing were as follows. On April 20, 2000, the tri al

court

held a sentencing hearing. After hearing from both sides, the

trial court stated:

The court

Well, this was a particularly appalling,
di sgusting, repugnant and repul sive crine,
because it involved at |east four total
strangers and four totally innocent persons.
| nean, to lurk around in the mddle of the
ni ght and punp shotgun shots into a trailer
wi t hout knowing who's in there, wthout
caring who is in there, is awfully low. And
it is correct that M. Ridgeway has a
significant prior record. And according to
t he psychol ogi cal eval uati on, Patuxent has a
f eebl e, al t hough publicly recogni zed,
pur pose and that is rehabilitation. And of
course that has a fault major prem se (sic).
The premse is that there’'s sonmething to
sal vage. And in M. Ridgeway’'s case, that’'s
not correct.

t hen i nmposed sentence as follows:
All right, sentence is as follows: As to
count one, M. Kinney -- I'"msatisfied that

M. Kinney was in the drug business. He
associ ated with drug people and, uh, that’'s
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how M. Ridgeway knew him and knew about
this trailer. But even M. Kinney, even M.
Kinney is entitled to be protected from
bei ng shot down in the mddle of the night.
So as to count one, the sentence is five
years in the Departnment of Correction. Now
we get to all the innocent people. Count
five, as to Beth Ann Hanning, the sentence
is ten years, t hat sentence to run
consecutive to the count one. As to nine,
as to count nine, that's as to little Erica
Ki rkbirde, the sentence is ten years in the
Departnent of Correction, that sentence to
run consecutive to count five. Sentence is
as to count thirteen, count thirteen is
little Erica Tyler-Thornburg, the sentence
is ten years to run consecutively to the
sentence i nposed in count nine. As to count
sevent een, that's little FErica Tyler-
Thornburg — or Danielle Tyler-Thornburg,
|’ msorry, the sentence is ten years in the
Department of Correction, that sentence to
run consecutive to the sentence inposed in
count thirteen. And as to count twenty-two,
the malicious destruction of property, the
Court will suspend the inposition of
sentence generally. The Court regards the
other counts as to second degree and
reckl ess endangernent as nerged. Total of
forty-five years to be served in the
Department of Correction.

Unfortunately for the court, appellant had not been
convicted of three of the counts of first degree assault for
which it had sentenced him and therefore, the three reckless
endanger ment counts, for which he had been convicted, could not
have nmerged, as it directed, wth those three counts.

Consequently, appellant received three illegal sentences on



three of the five assault counts and no sentence at all on the
t hree reckl ess endangernent counts of which he was convicted.
Alittle nore than an hour later, the court, in its words,
“was notified of the error by the Clerk’s O fice, who [sic] was
preparing the comm tnment papers.” Approxi mately three hours
after the initial sentencing, the case was recalled. Wth

appel l ant and his counsel present, the court informed both sides

of the error. I nvoking Rule 4-345(a), the court declared the
appellant’s sentence illegal and vacated three of the five
assault sentences. It then, over defense counsel’s objection

i nposed consecutive ternms of five years’ inprisonment for each
of appellant’s three reckless endangernent convictions. The

court explained its reasoning as foll ows:

Well, for the record, the Court is m ndful
and has read and re-read and re-read the
rul e. It is 4-345. And has read and re-

read State versus Sayre, S-A-Y-RE 314
Maryl and 559. And | think this matter is
di sti ngui shabl e. We're not talking about

subjective intent and all sorts of other
t hi ngs. And we’'re not talking about
i ncreasing the sentence. The question is

that the Court clearly indicated that it was
inposing a separate sentence for the
offenses commtted against each of these
peopl e. And in that regard, that was the
intention of the sentence that was inposed
this morning. Now obviously with respect to
the three young people, the children
sleeping in the trailer, Erica Kirkbirde,
Erica Tyler-Thornburg and Danielle Tyler-
Thornburg, the only offenses for which M.
Ri dgeway was convicted were counts twel ve as

-7-



to Erica Kirkbirde, count sixteen as to
Erica Tyler Thornburg, and count twenty as
to Danielle Tyler-Thornburg. And each of
those counts charged the defendant wth
reckl ess endangernment and that’s what he was
convicted of. So in correcting the
sentence, this Court does hereby strike the
sentences inposed earlier this nmorning with
respect to count nine, count thirteen, and
count seventeen.

Appel |l ant contends that the trial court, by belatedly
sentencing himfor the three reckl ess endangerment convictions,
in effect, increased the sentence for each of those convictions
from zero to five years’ inprisonnent. Appel I ant further
contends that by “increasing” those sentences after he had been
sentenced and left the courtroom the trial court violated Rule
3-345(b), which prohibits a court from “increas[ing] a sentence
after sentence has been inposed,” unless it is to “correct an
evident m stake in the announcenent of a sentence” and “the
correction is made on the record before the defendant | eaves the
courtroom foll owing the sentencing procedure.”

I n support of that contention, appellant cites two case:
State v. Sayre, 314 M. 559 (1989), which predates the 1992
changes to Rule 4-345(b), and Mendes v. State, 102 M. 246
(1994), which post-dates those changes. In Sayre, while

sentencing the defendant for assaulting a prison guard, the

trial court inadvertently stated that the defendant was to serve



his five-year sentence “concurrently” wth, rat her than
“consecutively” to, any sentences he was then serving. Wthin
nmoment s of havi ng i nposed sentence, the trial court was inforned
by the prosecutor that it had inmposed a concurrent and not a
consecutive sentence. To correct that m stake, the trial court
ordered that the defendant be brought back to the courtroom
When t he defendant and his counsel arrived, the judge ordered
that the defendant’s sentence be nodified so that it would now
run “consecutively” to any terns he was then serving. The court
expl ained that it had “meant to say consecutively” when it first
i nposed sentence. |d. at 561.

The Court of Appeals was not synpathetic. It first noted
t hat “when a sentence i s changed fromconcurrent to consecutive,
it is increased in length.” 1d. at 562. It further observed
that “to permt correction of a slip of the tongue is not
necessarily undesirable,” but “to allow a judge who has
intentionally made a sentencing decision to change his mnd in
a manner adverse to the defendant . . . carries with it too many
possibilities of vindictiveness” because “it is not always easy
to distinguish between an i nadvertent slip of the tongue and a
true change of mnd.” 1d. at 563-64. The Court stated that it
was “unwilling to allow a procedure that will permt an inquiry

of the sentencing judge' s subjective intent under circunstances
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| i ke those here present.” Id. at 565. The Court therefore held
“t hat under Rul e 4-345(b), once sentence has been i nposed, there
can be no inquiry into intention or inadvertence.” 1|d. Later,
Rul e 4-345(b) was anended to allow a court to correct a
sentencing error, provided that it rectified that error on the
record before the defendant |left the courtroom thus creating a
limted opportunity to correct a sentencing m stake.

A few years later, this Court stated: “Under Sayre and
under the anended rule, the Court has allowed a l|limted
opportunity to correct an evident m spronouncenent; it has, for
t hat purpose al one, extended the duration of the ‘inposition’
for a brief period beyond the conclusion of the immediate
pronouncenent until the defendant has left the courtroom?”
Mendes, 102 Md. App. at 256. Nei t her Sayre, its progeny, nor
Rul e 4-345(b), however, are applicable to the case sub judice.
A review of the trial judge's actions in this case does not
require, as in Sayre, an inquiry into his subjective intent.
Mor eover, appellant’s sentences were not increased by the trial
court, as Sayre’'s was, which would have brought this matter
within the purview of Rule 4-345(b).

| ndeed, there is no need to probe the thought processes of
the trial judge to determne the court’s nmotive for recalling

this case. The record itself is clear: the trial judge erred in
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sentenci ng appellant for crimes he did not conmt (or at |east
was acquitted of) while, at the sanme tine, failing to sentence
himfor crimes he did conmt. WMoreover, his intention to i npose
a sentence in connection with each of the three children who had
been endangered by the shotgun bl asts i s unanbi guously set forth
in the sentencing transcript. After separately nam ng each
child and identifying the assault count associated with that
child, the court inposed a separate sentence. I n inposing
sentence, the trial judge nmade it plain that appellant’s conduct
ampunted to a crimnal act against each of the three children,
and he intended to inpose a separate and consecutive sentence
with respect to each child.

Mor eover, the instant case does not involve, as in Sayre,
the increase of a sentence after sentencing has concl uded. I n
fact, at the tinme of the second sentencing, no sentence had yet
been i nposed for the three reckl ess endangernment convictions in
question. Appellant of course clainms otherw se. He cont ends
that the initial failure of the court to sentence appellant for
t he reckless endangernent convictions was tantamunt to the
i nposition of a sentence of “zero” years for each conviction and
that the later inposition of five-year sentences for each
conviction increased the sentences for those convictions from

zero to five years, in violation of Rule 4-345(b).
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We di sagree. The trial judge’'s failure to sentence
appellant did not ampunt to a sentence of zero years. A
sentence is defined as a “fine, probation, or incarceration
i nposed to punish, rehabilitate, or deter a convicted crim nal
def endant .” Epps v. Levine, 457 F. Supp. 561, 566 (D. M.
1978). See also Resper v. State, 354 M. 611, 620 (1999)
(adopting the BLax' s Law Diciawry (6th ed. 1990) definition of
the term “sentence” as “the judgnment formally pronounced by the
court or judge upon the defendant after his conviction in a
crimnal prosecution, inposing the punishnment to be inflicted,
usually in the formof a fine, incarceration, or probation”).
As the inadvertent failure to i npose sentence here had no penal,
deterrent, or rehabilitative purpose, appellant’s attenpt to
characterize that failure as a sentence of “zero years” is
wi thout nmerit.

We do note, however, one instance in which a failure to
sentence on certain counts has been deemed by the Court of
Appeal s to be “tantanount to a suspension of sentence on those
counts.” See Fabian v. State, 235 Md. 306, 313 (1964). In
Fabi an, the defendant was convicted on three counts of an
indictment that arose from a warehouse break-in. He was
sentenced on only one of those counts. Wth little discussion,

the Court stated that, for appeal purposes, it would treat the
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failure to inmpose a sentence on the two open convictions as a
suspended sentence to permt the defendant to appeal those
convictions. The Court’s explanation for its decision did not
exceed the boundaries of the follow ng paragraph:

Thus, the failure to sentence under the

second and fourth counts was tantanmount to a

suspensi on of sentence on those counts, and

in such a case, the appellant had the right

to appeal from the convictions under counts

two and four, as well as fromthe conviction

and sentence under count si X.

ld. at 313.

Thirty years later, this Court declined to reach the sane
conclusion in a case in which the trial court had intentionally
def erred sentenci ng on one count. See Mendes, 102 Md. App. 246
(1994). In declining to deem a deferred sentence a suspended
one, we drew the follow ng distinction between Fabian and the
case before us: “Here, of course, [unlike in Fabian] there is no
basis for an inference that the court ever intended to suspend
sentence on Count I11.” 1d. at 248 n4.

As in Mendes, thereis noindication in the case sub judice
that the trial court “ever intended to suspend sentence” on the
reckl ess endangernment convictions. Nor does appellant contend
ot herw se. In fact, for reasons that have already been

di scussed at |Ilength, the record clearly and unanbi guously
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indicates that the trial court’'s failure to sentence on those
counts was due solely to error

Fabi an is also distinguishable from the instant case on
anot her, though no |l ess conpelling, ground. At issue in Fabian
was the vindication of a procedural right: the right to appeal
froma sentencel ess conviction. No matter which way the Fabi an
court ruled, it would not have resulted in either the guilty
escapi ng punishnment or the innocent incurring it. In the
i nstant case, however, the issue before us is whether a
def endant, lawfully convicted, should escape punishnment for
of fenses he commtted sinply because of a courtroom sentencing
error that was corrected within hours of its conm ssion. To
permt himto do so serves neither the interests of justice nor
any di scerni ble public policy. Indeed, if anything, it would be
an unfortunate step in the direction of nmaking a procrustean
attachnent to procedure nore inportant than the justice that
procedure is intended to secure.

Finally, to extend Fabian’s holding that a court’s
intentional failure to sentence may be tantanount to the
i mposition of a suspended sentence to instances where a court
has unintentionally failed to sentence would underm ne the
principle that “an appeal able final judgnment does not conme with

conviction alone, but requires the inposition of a sentence for
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that conviction.” 5 WANe R LAFAE ET. A.., CRMNAL PROCEDUIRE §
27.2(b) at 867 (2d ed. 1999). See al so Buckner v. State, 11 M.
App. 55, 60 (1971) (holding that defendant’s estate could not
appeal where defendant died before sentence was inposed); Sands
v. State, 9 MI. App. 71, 75 (1970)(stating that no appeal lies
froma conviction where inadvertently no sentence was i nposed).

We now turn to the question of whether the trial court
vi ol ated the Fi fth Anendnent prohi bition agai nst doubl e j eopardy
when it recalled appellant’s case and sentenced him a second
time, albeit on different counts. The Doubl e Jeopardy Cl ause of
the Fifth Amendnent to the United States Constitution provides
that no person shall “be subject for the same offence to be
twice put in jeopardy of life or linmb.” Applicable to the
states through the Fourteenth Amendnent, Benton v. Maryl and, 395
U.S. 784, 794 (1969), it prohibits “nultiple punishments for the
same offense.” Jones v. State, 357 Md. 141, 156 (1999) (citing
Brown v. Chio, 432 U S. 161, 195 (1977) (quoting North Carolina
v. Pearce, 395 U.S. 711, 717 (1969))).

Jeopardy does not attach to a second sentencing proceedi ng
unl ess a sentence has been inposed at the first proceeding.
State v. Jones, 340 M. 235, 242 (1995). Because we previously
determ ned that appellant had not received any sentence for his
three convictions of reckless endangernent, jeopardy did not
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attach as to those convictions until he was sentenced for them
at the second proceeding. |In other words, “[u]ntil a convicted
prisoner receives a sentence which can withstand attack, it nay
be conceived that his original jeopardy continues wthout
interruption, and that he is therefore not put in jeopardy a
second time when he receives his first valid sentence.” King v.
United States, 98 F.2d 291, 295 (D.C. Cir. 1938). Because
appellant did not receive a sentence, l|let alone a sentence
“which can withstand attack,” for any of his three reckless
endanger nent convictions at his initial sentencing hearing, the
sentences he subsequently received at the second sentencing
hearing did not place himin jeopardy a second tinme.

Mor eover, the Suprenme Court has cauti oned agai nst perm tting
t hose convicted of a crime fromusing the Doubl e Jeopardy Cl ause
to avoid sentencing or, in other words, turning sentencing into
“a gane in which a wong nove by the judge neans immunity for
the prisoner.” Bozza v. United States, 330 U.S. 160, 166-67
(1947). In Bozza, the issue before the Court was whether the
“fact that the petitioner has been twi ce before the judge for
sentencing and in a federal place of detention during the five-
hour interin’ constituted double jeopardy. |d. at 166. Hol ding
that it did not, the Suprene Court reaffirmed its rejection of

the ““doctrine that a prisoner, whose guilt is established, by
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a regular verdict, is to escape punishnment altogether, because

the court commtted an error in passing sentence.’” Id. at 166
(quoting In re Bonner, 151 U.S. 242, 260 (1894). W agree.
The United States Court of Appeals for the District of

Colunmbia Circuit has expressed simlar concerns. In Rowey v.
Wel ch, 114 F.2d 499, 503 (D.C. Cir. 1940), it stated:

So construed, the Amendnent would enbal m
into constitutional right an act of pure
i nadvertence, although every consideration
of justice and its proper adm nistration
requires that this nost solem judicial step
be taken with no taint of accident or
i nattention, but with t he ut nost
del i beration and presence of m nd. Courts,
bei ng human, cannot avoi d occasi onal | apses
characteristic of humanity, nor can the
Constitution prevent them It can only
guard agai nst their consequences. But it
woul d not do so by perpetuating or making
t hem i nescapabl e. The sounder view woul d be
that the |lapse would vitiate the sentence,
with the consequence that it would be void
and no bar to a later and deliberate
pronouncenent of judgnent.

I n sum appellant was convicted by a jury of three violent
crimes that endangered three children; neither Rule 4-345(b) nor
the Double Jeopardy Clause will shield him from his | awful

condi gn sent ence.
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Appel | ant contends that the trial judge erred in admtting
the testinony of Mark Bell that appellant had told Bell, after
t he shootings, that before firing his shotgun into the trailer,
he had first gone to an apartnment where he believed his
ki dnappers were staying, and fired his shotgun at the door of
t hat apartnment.

Initially, we note that in |ight of appellant’s failure to
object to Cathy Sowers’ testinmony connecting him with the
apartnment shooting, this issue is not properly before us. On
di rect exam nation, Sowers testified as follows.

He told me that, that he went to an
apartnment building and he thought where the
drug dealers that were after him were at,
were hanging at. And he shot the door.

Wth his gun. And picked up the shells and
left there and went to a trailer park where,

uh, they hang out there, too. At this
trailer. Where the guys rent out or
what ever. Rent out the cars and stuff. To
sell drugs. And shot at the trailer and a
car.

Achallengetothetrial court’s decisionto adnmt testinony
is not preserved unless an objection is mde each time that a
guestion eliciting that testinmony is posed. I n other words,
“when an appel |l ant nmakes a tinely objection, but fails to object
at subsequent points in the proceedi ngs, an objection is deened

wai ved.” Snyder v. State, 104 M. App. 533, 557 (1995). See

also Brown v. State, 90 Md. App. 220, 224-26 (1992); Clark v.
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State, 97 Md. App. 381, 395 (1993). Although appell ant objected
to Bell’ s testinony regarding the apartnment shooting, he did not
object to Sowers’ testinony about the sane shooting. Thus,
appel lant sustained no prejudice from Bell’s testinony and

failed to preserve that issue for our review

Furthernmore, Bell’'s testinony regarding the apartnent
shooti ng was adm ssible. It was not prohibited by Maryl and Rul e
5-404(b), as “other crimes” evidence; nor did the trial court
err, as appellant contends, in failing to first conduct the

proper bal ancing test before admtting that evidence.
Maryl and Rul e 5-404(b) provides that:

Evi dence of other crines, wongs, or acts is
not adm ssible to prove the character of a
person in order to show action in conformty
therewi th. It may, however, be adni ssible
for other purposes, such as proof of nptive,
opportunity, intent, preparation, conmmon
scheme or plan, know edge, identity, or
absence of m stake or accident.

I n other words, “[e]vidence of prior crimnal acts may not
be introduced to prove gqguilt of the offense for which the
defendant is on trial.” State v. Terry, 332 M. 329, 334
(1993). As the Court of Appeals explained in Terry, such
“evidence i s excluded because it may tend to confuse the jurors,
predi spose them to a belief in the defendant’s guilt, or

prejudice their mnds against the defendant.” I1d. But such
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evidence is adnmi ssible, the Court stressed, if it has “special
rel evance,” that is, “if it is substantially relevant to a
contested issue in the case, and is not offered nmerely to prove

crimnal character.” 1d.

In determ ning whether evidence of a prior bad act is
adm ssible as “specially relevant,” the trial court nust engage
in a three-step analysis: it nust determne first, whether the
evidence falls within one of the exceptions of Rule 5-404(b);
second, whether the accused’s involvenent in those acts is
established by clear and convincing evidence; and, third,
whet her the probative value of the evidence outwei ghs any undue

prejudice likely to result fromits adm ssion. Wnn v. State,
351 md. 307, 317 (1998) (citing State v. Faul kner, 314 M. 630,

634- 35 (1989)).

At trial, evidence was presented that appellant fired a
shotgun into the trailer home he believed was used by three nen,
whom he cl ai mred, had ki dnapped and threatened him VWhen the
defense cross-exanm ned Officer Susan Ensko as to whether the
police had ever investigated the kidnapping, she responded that
they had and explained that, during that investigation, she
| earned that there had also been a shooting at an apartnent
where the kidnapping had all egedly occurred. Def ense counse
permtted her to so testify w thout objection or interruption.
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On redirect, the prosecutor asked the officer when that shooting
had occurred. She responded that it had occurred on July 22,
the same day as the trailer shooting. The defense did not
object to that question or otherwise seek a ruling from the

court on this line of questioning.

When Bel |l was subsequently called totestify, he stated that
appellant had told him that “he first went to an apartnent,
fired through the door. Then he went to a trailer and fired
into the trailer.” Wen asked why appel |l ant had done that, Bell
replied that appellant believed that the “people that tied him

up” were either at the apartnent or at the trailer.

Appel | ant does not contest that the evidence in question
satisfied the first and second steps of the three step anal ysis.
The two shootings, in satisfaction of the first step, clearly
fell within the “comon plan” or “notive” exceptions to Rule 5-
404 (b). They were both acts commtted pursuant to his plan to
retaliate against his alleged kidnappers. Nor does appel | ant
di spute that, in satisfaction of the second step, there was
cl ear and convi nci ng evidence that appellant had commtted the
apartnment shooting. The testinony of Bell and Ensko provided
anpl e evidence of that fact. It is only as to the third step —

t he wei ghing of probative value against prejudicial effect

that appellant clainms judicial error. He argues that the
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prejudicial effect of such evidence was not considered by the
court before admtting Bell’'s testinony. Gven the simlarity
and tenporal proximty of the crimes, he mmintains that the
prej udi ce engendered by the introduction of Bell’s testinony was
substantial; prejudice which, according to appellant, was
unnecessary given the substantial evidence that appellant had

commtted the trailer shooting.

At the outset, we note that Bell’'s testinony was not
introduced to prove appellant’s violent or crimnal nature.
| ndeed, the State never argued or even suggested, either
expressly or inpliedly, that the earlier shooting was evidence
of appellant’s violent character and therefore evidence that he

commtted the trailer shooting.

Mor eover, that evidence was plainly adni ssible as it tended
to show a comon schene or plan as well as notive. |I|ndeed, the
facts of this case are simlar in all significant aspects to an
earlier decision of ours in Epps v. State, 52 M. App. 308
(1982). In that case, the defendant was charged w th, anong
ot her things, nurder and arson. Rebuffed in his efforts to
reunite with his former girlfriend, the defendant set fire to
her home and five weeks later, set fire to her aunt’s hone where
she was staying. The fires resulted in the tragic deaths of

t hree peopl e.
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Before trial, the court denied the defendant’s notion to
sever the cases. Following his conviction for first degree
murder, this Court was asked to review that ruling on appeal.
We subsequently held that the trial court had not abused its
di scretion in denying the defendant’s severance notion as the
evidence of one offense was admssible to establish the
defendant’s “nmotive and conmon schene.” We reasoned that
“[b] ecause the evidence of both offenses denonstrate[d] a plan
on the part of [the defendant] to get back at [his former
girlfriend] after the break-up of their relationship, both
of fenses [nmet] the test of nutual adm ssibility.” 1d. at 319.
Havi ng found in Epps that a defendant’s acts of vengeance, five
weeks apart, were “nutually adm ssible” to show conmon pl an and
notive, we are constrained to reach the same result as to two

acts of vengeance occurring only hours apart.

Appel lant, relying upon State v. Faulkner, 314 M. 630
(1989), also challenges the court’s failure to expressly
conduct a balancing test to evaluate the adm ssibility of the
other crimes evidence. It is of no consequence, however, that
the trial court did not articulate its reasoning on the record.
I n wei ghing the probative value of other crinmes evidence agai nst
the prejudicial effects of such evidence, a trial court is not

required to spell out in words every thought and step of logic
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in weighing its considerations. Streater v. State, 352 Mi. 800,
821 (1999). We presune that trial judges know and properly
apply the | aw. Davis v. State, 344 Md. 331, 339 (1996). We
therefore find that the trial court did not err in admtting the

testinony in question.
JUDGVENTS AFFI RVED.

COSTS TO BE PAI D BY
APPELLANT.
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