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CRI' M NAL LAW — PROBABLE CAUSE -

Applying Folk v. State, 11 Md. App. 508 (1971), the court di d not
err infinding probabl e cause to arrest appel |l ant, a front seat
passenger i n an aut onobil e, on a substanti al amount of cash found

inthe gl ove conpartment and fi ve baggi es cont ai ni ng cocai ne f ound
behind an armrest in the back seat.
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Appel | ant, Joseph Jernmaine Pringle, was convicted by a jury in
the Circuit Court for Baltinmre County of possession with intent to
di stri bute cocai ne and possessi on of cocaine. Finding no error, we
shall affirmthe convictions.

Backgr ound

In the early nmorning of August 7, 1999, O ficer Jeffrey Snyder,
a Baltinore County police officer, conducted a routine traffic stop
of a Nissan Maxima traveling on Hi gh Falcon Road. The vehicle was
speedi ng, and the driver was not wearing a seat belt. Officer Snyder
asked the driver for his license and registration, and the driver,
Donte Partlow, conplied with the request. Acconpanying Partlow in
the car were appellant, sitting in the front passenger seat, and Ois
Smth, sitting in the backseat.

When Partl ow opened the glove conpartnent to retrieve the
vehicle registration, O ficer Snyder noticed “a | arge amunt of npney
rolled up.” Oficer Snyder did not inquire about the noney in the
gl ove conpartnent, but took the license and registration and checked
the Maryl and Motor Vehicle Adm nistration conputer system for any
out standi ng violations. After the conmputer check did not reveal any
violations, O ficer Snyder issued an oral warning to Partlow, who was
standing outside the car. At this time, a second police car arrived
and parked directly behind O ficer Sydner’s car. Officer Snyder then
i nqui red of Partl ow whet her he had “any drugs, weapons, [or]

narcotics in the vehicle.” Partlow said he did not. O ficer Snyder
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t hen asked whether he could search the vehicle. Partlow consented to
the search, and O ficer Snyder asked appellant and Smth to step out
of the vehicle. After frisking them O ficer Snyder asked all three
men to be seated on the sidewal k curb. In the search, O ficer Snyder
sei zed $763.00 fromthe glove conpartnment and five plastic baggi es of
cocaine fromthe backseat. At the hearing on appellant’s notion for
suppression, Oficer Snyder testified as follows, as to the discovery
of the cocai ne:

[ DEFENSE COUNSEL]: And you recovered sone
suspected narcotics?

[ OFFI CER Snyder]: Yes.

[Q]: And they were recovered frominside an
arnrest that was located in the back seat?

[A.]: Yes.

[Q]: Did you have — did you have to lift the
arntrest to get to those drugs?

[A.]: The back rest was up. The seat is flat.
The arnrest goes up and down. It was in the up
position. | pushed it down and the drugs were
subsequently there.

[Q]: Okay. So, the back rest was actually in
an upright position?

[A.]: Yes.

[Q]: And the drugs were actually found
sandwi ched between the arnrest and the back
seat of the car?

[A.]: Correct.

[Q]: And you hadn't seen these drugs when you
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initially approached the car?
[A.]: Correct.
[Q]: And you shined your light inside and the
first time you noticed the drugs was when al
three individuals were sitting on the curb
correct?
[A.] Correct.

Officer Snyder questioned the three nen as to the ownership of
the drugs and noney. He advised all three passengers of the car
that, unless he knew who possessed the drugs, “you are all going to
get arrested.” None of the passengers offered any information as to
t he ownership of the drugs or the nmoney. Officer Snyder, with the
assi stance of the other officer at the scene, arrested the three nen
and transported themto the police station.

A few hours later, O ficer Snyder met with appellant and,
following a waiver of his Mranda! rights, procured a witten
confession. Appellant said that the cocai ne bel onged to himand that
he and his friends were on their way to a party where he either
intended to sell the cocaine or “use it for sex.” Appellant went on
to say that Partlow and Smith did not know about the drugs.

At trial, Oficer Snyder testified, and his testinony was

simlar to that given at the suppression hearing. Irwn Litopsky, a

forensic chem st, also testified and stated that the baggies

! Mirandav. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).
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di scovered by O ficer Snyder contained .7 grans of cocaine.
Detective Frank Massoni, an expert in controlled substances,
testified that the drugs were intended to be distributed.
Di scussi on
1

Appel | ant contends that the circuit court erred in permtting
Detective Massoni to express an expert opinion. The foll ow ng
coll oquy is rel evant:

[ Prosecutor]: Detective, based upon your
expertise in the area of drug distribution,
packagi ng and recognition, do you have an
opi ni on, based upon that expertise, within a
reasonabl e degree of scientific certainty, as
to whether the defendant intended to distribute
the cocaine that is enclosed in those five zip
| ock baggi es?

[ Def ense Counsel]: Object.
The Court: Overrul ed.
[ Prosecutor]: Do you in fact have an opinion?

[Wtness]: My opinion is that the drugs that
were here were going to be distributed in sone
formor fashion, either to regain noney or to
be used for sex.

[ Prosecutor]: And howis it you cone to that
opi nion, officer?

[ Wtness]: Based on the statenment that | have
before ne and the fact that, | nean, we have
got five baggies and they are packaged

i ndividually, which is the way they are usually
packaged for resale, generally twenty dollar
bags.
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The statenent referred to was a statenent by appellant that he
was going to a party to sell the drugs or exchange them for sex.

Appel | ant contends that the evidence was inadm ssi bl e under
Rul e 5-704(b) because it constituted an opinion as to appellant’s
mental state at the tine of his arrest. Additionally, according to
appel lant, the evidence violated the rule that one w tness cannot
comment on the credibility of another witness, in this case,
appellant. We di sagree.

The witness never opined as to appellant’s state of mnd or his
credibility. The witness opined that “the drugs were going to be
distributed” with no reference to appellant’s intent or credibility.

Appellant’s reliance on Hartless v. State, 327 Ml. 558, 611
A.2d 581 (1992), is msplaced. The expert opinion in Hartless is
di stingui shable from Detective Massoni’'s testinony. There, the
expert explicitly alluded to the defendant’s state of mnd, witing
in areport, “it is nmy opinion that David Hartless did not intend to

mur der the victim. Hartl ess, 327 Ml. at 572-73. Contrary to

appel l ant’ s contentions, Detective Massoni did not explicitly or
inplicitly testify that appellant intended to distribute drugs.

Rat her, Detective Massoni’s opinion related to the quantity and
packagi ng of the drugs that were contained in five zip | ock baggies
each containing simlar amunts of cocaine. The substance of

Detective Massoni’s testinmony was consistent with his area of
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expertise in drug distribution, packaging, and recognition.

The case of Bohnert v. State, 312 Ml. 266, 539 A.2d 657 (1988),
upon whi ch appellant relies, is also distinguishable fromthe instant
case. After being properly qualified, the expert testified that the
victi mwas abused, basing her opinion solely on the results of
guestioning the victim no other objective nmedical tests or nmedically
recogni zed syndrones were utilized. Bohnert, 323 Md. at 276. In
effect, the expert was testifying to the credibility of the victim
the key witness in the case. The Court recognized, “[i]n a crim nal
case tried before a jury, a fundanmental principle is that the
credibility of a witness and weight to be accorded the w tness’
testinmony are solely within the province of the jury.” 1d. at 277
(citing Battle v. State, 287 Ml. 675, 685, 414 A 2d 1266 (1980)).

In the instant case, appellant did not testify. The jury had
no reason to weigh the testinony and credibility of appellant. Even
if appellant had testified, Detective Massoni’s remarks woul d have
had a different consequence than the remarks in Bohnert. Detective
Massoni’s statenment that the drugs were going to be distributed
“either to regain noney or to be used for sex” was based on his
review of appellant’s witten statenent. The nere repetition of
appel lant’ s statenment was not a judgnment of appellant’s credibility.
In contrast to Bohnert, Detective Massoni based his expert opinion on

several factors, including the packaging of the drugs, appellant’s
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statenment, and his expertise in drug distribution, packagi ng and
recognition. Simlar to our findings in Wlson v. State, 136 M.
App. 27, 764 A.2d 284 (2000), Detective Massoni’'s expert opinion
woul d not inpinge on the jury' s function to weigh credibility.
Wl son, 136 Md. App. at 55-68 (rejecting the argunent that four

doctors’ expert opinions were inadm ssible comments on credibility).

2.

Appel | ant contends that the circuit court erred in denying his
motion to suppress his statenment to a police officer. |In support of
t hat contention, he argues that the statenment was (1) the fruit of an
illegal arrest, and (2) the result of an inproper inducenent.

Probabl e Cause

The United States Suprenme Court instructs us that “the usual

traffic stop is nore analogous to a so-called ‘Terry stop,’

than to a formal arrest.” Berkenmer v. MCarty, 468 U S. 420, 439,
104 S.Ct. 3138, 82 L.Ed.2d 317 (1984) (citing Terry v. Ohio, 392 U.S.
1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968)); see also Livingston v.
State, 317 M. 408, 411, 564 A.2d 414 (1989). “Therefore, stopping a
vehicle for a speeding [or seat belt] violation and detaining its
occupants does not constitute a custodial arrest.” Livingston v.
State, 317 Md. 408, 412, 564 A 2d 414 (1989) (citing Col orado v.

Banni ster, 449 U S. 1, 3, 101 S.Ct. 42, 66 L.Ed.2d 1 (1980)). In the
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i nstant case, the speeding and seat belt violations constituted a
valid reason for stopping the vehicle in which appellant was a
passenger, and the stop shall not be “rendered invalid by the fact
that it was ‘a nere pretext for a narcotics search.’”” Wiren v. United
States, 517 U.S. 806, 813, 116 S.Ct. 1769, 135 L.Ed.2d 89 (1996)
(quoting United States v. Robinson, 414 U.S. 218, 221, n.1l, 94 S Ct.
467, 38 L.Ed.2d 427 (1973)).

Qur inquiry, simlar to that in Doering v. State, 313 M. 384,
545 A . 2d 1281 (1988), is whether O ficer Snyder, after making a | egal
traffic stop and conducting a | egal search of the vehicle, had
probabl e cause to believe that a felony had been commtted and that
appel l ant had been involved in the comm ssion of that felony.
Doering, 313 Ml. at 403. Clearly, upon finding the cocaine, Oficer
Snyder had probabl e cause to believe a felony had been comm tted,
specifically, possession of a controlled dangerous substance. The
present question is whether Oficer Snyder had probable cause to
beli eve appellant, at the time of the arrest, was in possession of
the controll ed dangerous substance.

“The rul e of probable cause is a non-technical conception of a
reasonabl e ground for belief of guilt, requiring |l ess evidence for
such belief than would justify conviction but nore evidence than that

whi ch woul d arouse a nere suspicion.” |d.; see also Collins v.

State, 322 Md. 675, 680, 589 A . 2d 479 (1991); Sterling v. State, 248
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wmd. 240, 245, 235 A.2d 711 (1967); Edwardsen v. State, 243 M. 131,
136, 220 A.2d 547 (1966). The United States Suprene Court expl ai ned

t hi s nontechnical conception in Brinegar v. United States, 338 U. S

160, 176, 69 S.Ct. 1302, 93 L.Ed. 1879 (1949):

Because many situations which confront officers
in the course of executing their duties are
more or | ess anbi guous, room nust be all owed
for some m stakes on their part. But the

m st akes nmust be those of reasonabl e nen,
acting on facts |leading sensibly to their
concl usi ons of probability. The rule of
probabl e cause is a practical, nontechnical
conception affording the best conprom se that
has been found for accommopdating . . . often
opposing interests. Requiring nore would
undul y hanper |aw enforcenent. To allow |ess
woul d be to | eave |lawabiding citizens at the
mercy of the officers’ whimor caprice.

See Doering, 313 M. at 403.

In the instant case, during the hearing on appellant’s notion
to suppress, defense counsel argued that there was no basis upon
which to infer appellant had know edge of the drugs. The follow ng
exchange occurred.

The Court: Well, | think one reason they may
know they are there is because he placed them
there. Wthin an arms reach. That's a
reasonabl e assunpti on.

[ Def ense Counsel]: Again, your Honor,

The Court: | amthinking only on the fact that
they were in armis reach in the way he was
seated. Especially when they were not

secreted. They were just basically placed back
t here and hidden by the arnrest. That was the
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information that [the officer] had before he
made the arrest.

[ Def ense Counsel]: | would argue, Your Honor,
that the drugs are secreted under those
circunstances. [The officer] can’'t see them
The arnrest is certainly placed up there for
SOMe purpose.

The Court: To hide them

[ Def ense counsel]: To hide them
The Court: From the police.

[ Def ense counsel]: Exactly.

The Court: Well, he didn't do a very good job.
He didn’t have nuch tine.

The trial court concl uded:

Upon the search drugs were found within an
arms reach of [Pringle], not in a secretive
place or in a |locked place. As well as put the
arnrest back up [sic]. The other factor that
was not argued is the fact that there was npbney
in front which you have noney in front, drugs
in the back, both in arm s reach of this
particul ar Defendant, | think the officer had
probabl e cause to nake the arrest as he did.

The trial court did not cite authority for its “arm s reach”
standard, but we presunme it was derived fromthe application of the
Fol k test to contraband found within autonmobiles. The Folk test,
announced by this Court in Folk v. State, 11 Md. App. 508, 275 A. 2d
184 (1971), consists of four factors. The factors are:

1) proximty between the defendant and the

contraband, 2) the fact that the contraband was
within the view or otherwise within the
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know edge of the defendant, 3) ownership or
sone possessory right in the prem ses or the
aut omobile in which the contraband is found, or
4) the presence of circunstances fromwhich a
reasonabl e i nference could be drawn that the
def endant was participating with others in the
mut ual use and enjoynment of the contraband.

Fol k, 11 Md. App. at 518. See also Mouye v. State, 139 Ml. App. 538,
549-50, 796 A.2d 120 (2001); West v. State, 137 M. App. 314, 357-58,
768 A.2d 150 (2001); Herbert v. State, 136 M. App. 458, 465-66, 766
A.2d 190 (2001); Veney v. State, 130 Md. App. 135, 143-44, 744 A 2d
1094 (2000); In Re Nahif A., 123 Md. App. 193, 209, 717 A 2d 393
(1998); Hall v. State, 119 M. App. 377, 394, 705 A . 2d 50 (1998);
Colin v. State, 101 Md. App. 395, 406, 646 A.2d 1095 (1994).

The Folk test is a useful tool for determ ning whether soneone
exerci ses actual or constructive dom nion or control over contraband,
but it is not a bright line rule that permts | aw enforcenent
officials and trial courts to find joint possession if the facts of a
case satisfy any one of the four factors. Folk, like the instant
case, was an autonobile case, and, when this Court discussed the
“proximty” factor in Folk, we stated:

In the case at bar, the proximty between
t he appell ant and the mari huana coul d not be
closer, short of direct proof that the
appel l ant herself was in exclusive physical
possessi on of the mari huana. She was one of
Si X occupants in a Valiant autonobile and was,

t herefore, whatever her position in the car,
literally within armis |ength of every other
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occupant of that autonobile. The mari huana
cigarette being snoked was, at any point in
time, within direct physical possession of one
of those occupants. Proximty could not be
nore clearly established.

Fol k, 11 Md. App. at 518 (enphasis added).

The Folk test was again applied in Colin v. State, 101 M. App.

395, 646 A 2d 1095 (1994), in which this Court said:

As a passenger, it may be true that Colin
did not exercise “control” over the vehicle.
Colin was traveling in the same vehicle as the
cocai ne, however, and that is sufficient to
establish “close proximty.” Although the
cocai ne was not in plain view, being secreted
away in the door, this factor is also not
determ native . . . . Moreover, as Colin was a
vol untary passenger, it may be reasonably
inferred that he antici pated “the nutual
enj oynent of the contraband.” Further, from
his riding in the vehicle with appellant Heat h,
it could be reasonably inferred that they
wanted to use the drug jointly.

Colin, 101 MJ. App. at 407 (citations omtted).

In Colin, we exam ned all four Folk factors and found the
“proximty” and “nutual enjoynent” factors were satisfied. Id. Colin
was followed a year later in Pugh v. State, 103 Md. App. 624, 652-53,
654 A.2d 888 (1995), a case in which cocaine was found inside the
spare tire under the carpeting of the trunk. Folk, Colin, and Pugh
were all cases in which this Court was tasked to reviewthe

sufficiency of the evidence to sustain a possession conviction.

Appel l ant relies on Livingston v. State, 317 M. 408, 564 A. 2d
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414 (1989), in which the Court dealt with the issue of probable
cause. In Livingston, the Court held that “the presence of two seeds
on the floor in the front of the car, w thout nore, [was]

insufficient to inculpate [Wesley Warren] Livingston, a rear seat

passenger, for possession of marijuana.” Livingston, 317 M. at 413.

Li vingston is distinguishable fromthe case before us. In
Li vingston, there were two marijuana seeds on the front floorboard
and the defendant was in the back seat. |In the case before us, there
were five baggi es behind an arnrest in the back seat and a
substantial anount of cash in the glove conpartnment |ocated in front
of appellant. W see a significant difference between two marijuana
seeds and five baggi es plus cash. The circunstances were sufficient
to constitute probable cause to nake an arrest.

| nducenent s

The introduction of a crimnal defendant’s confession is
permtted at trial if the confession was, “(1) voluntary under
Maryl and nonconstitutional |aw, (2) voluntary under the Due Process
Cl ause of the Fourteenth Amendnent of the United States Constitution
and Article 22 of the Maryland Decl arati on of Rights, and (3)
elicited in conformance with the mandates of Mranda.” Hoey v.
State, 311 Md. 473, 480, 536 A . 2d 622 (1988). To overcone a pretrial

nmotion to suppress, the State nust establish by a preponderance of
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the evidence that the confession was freely and voluntarily given,
and not a product of inproper threats, inducenents, or proni ses.

W nder v. State, 362 M. 275, 307, 765 A.2d 97 (2001). “Maryland | aw
demands that confessions ‘be shown to be free of any coercive
barnacl es that may have attached by inproper neans to prevent the

expression from bei ng voluntary. Reynol ds v. State, 327 M. 494,

504, 610 A.2d 782 (1992) (quoting Hillard v. State, 286 M. 145, 150,

406 A.2d 415 (1979)).

In the case sub judice, appellant relies on nonconstitutional

grounds for challenging the voluntariness of his confession.
Appel | ant contends he confessed because of prom ses by O ficer Snyder
to rel ease the other occupants of the vehicle. Appellant argues
O ficer Snyder’s statenent to the suspects at the arrest scene, that
unl ess he knew who possessed the drugs, “you are all going to get
arrested,” induced appellant’s subsequent confession. Appell ant
testified at the suppression hearing that O ficer Snyder reissued a
simlar inducement during the police station interrogation. Officer
Snyder testified the alleged incident at the police station never
occurred, however. The circuit court denied appellant’s notion to
suppress, finding that the confession was voluntary.

In general, we review the totality of the circunstances
surroundi ng the confession to determ ne voluntariness. Reynolds, 327

Md. at 405. Relying on Hillard v. State, 286 M. 145, 406 A.2d 415
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(1979), the Court established a two-part test whereby a confession is
deenmed involuntary and inadm ssible, if “(1) a police officer or an
agent of the police force promses or inplies to a suspect that he or
she will be given special consideration froma prosecuting authority
or sone other form of assistance in exchange for the suspect’s
confession, and (2) the suspect makes a confession in apparent
reliance on the police officer’s statement.” Wnder, 362 M. at 3009.
In the instant case, neither prong is satisfied.

Under the first prong, we apply an objective test to determ ne
whet her Officer Snyder’s statement was a threat, prom se, or
i nducenent. “Although a defendant need not point to an express quid
pro quo, ‘[a] nmere exhortation to tell the truth is not enough to
make a statenent involuntary.’” Wnder, 362 Md. at 311 (quoting
Reynol ds, 327 Md. at 507). There is a distinction between a
perm ssi bl e exhortation, “nmuch better if you told the story,” Ball v.
State, 347 M. 156, 174, 699 A.2d 1170 (1997); general recomendation
t hat suspect seek advice, Reynolds, 327 Md. at 509; “get it off your
chest,” Bean v. State, 234 M. 432, 442, 199 A.2d 773 (1964); “better
if [you] told the truth,” Ralph v. State, 226 Md. 480, 486, 174 A 2d
163 (1961); “the truth hurts no one,” Merchant v. State, 217 M. 61,

68, 141 A . 2d 487 (1958); “the truth would hurt no one,” Deens v.

State, 127 M. 624, 630, 96 A 878 (1916); “I want you to tell ne the
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truth,” N cholson v. State, 38 Md. 140, 153 (1873); “no sense in
lying,” Clark v. State, 48 Md. App. 637, 646, 429 A.2d 287 (1981),
and an inperm ssible prom se or offer; “produce the narcotics, [and
your] wife would not be arrested,” Stokes v. State, 289 M. 155, 157,
423 A. 2d 552 (1980); “if you are telling me the truth . . . | will go
to bat for you,” Hillard, 286 Md. at 147; *“it would be better for him
to tell the truth, and have no nore trouble about it,” Biscoe v.
State, 67 Md. 6, 6, 8 A. 571 (1887). Consistent anong the later
category, prior to the confession, the suspect is prom sed sonething
as a consequence of his or her response or silence. |In contrast,
Officer Snyder’s statement communicated that all three suspects were
going to be arrested for possession. This statement flowed naturally
fromthe attendant circunstances of finding three suspects within the
proximty of the illegal drugs. O ficer Snyder subsequently arrested
the three suspects, consistent with the inport of his statenent.

O ficer Snyder denied telling the three suspects that “if one person
is going to be the one who fesses [sic] up tell me now so | can |et
the other two go.” Instead, O ficer Snyder sought the truth, stated
his intent to arrest the suspects, and carried out the arrests.

Absent an express prom se, threat, or inducenent, we shall not

consi der the defendant’s subjective belief that he or she would
benefit by confessing. Wnder, 362 Ml. at 311. Consequently, we

rej ect appellant’s argunent that he believed the other suspects would



-17-
be rel eased from custody if he confessed.

Assum ng arguendo that O ficer Snyder prom sed to confer a
benefit upon appellant if he confessed, we still affirmthe outcone
because the second prong necessarily fails. Under the second prong,
we determ ne whether there was a nexus between Officer Snyder’s
statenment and appellant’s confession by exam ning the particul ar
facts and circunstances surroundi ng the confession. See id. at 312.
We nust “ascertain whether he [appellant] had been influenced by such
i nducenent in making the confession.” Ralph v. State, 226 M. 480,
486, 174 A.2d 163 (1961). We shall consider the amount of tinme
el apsed between the all eged i nducenent and the confession, and any
intervening factors, besides the statenent, that m ght have caused
t he confession. See Wnder, 362 Md. at 312-13.

O ficer Snyder made the alleged inducenment to appell ant
sonetime shortly after 3:16 a.m, however, appellant did not make the
confession until 5:30 a.m At |east two hours el apsed generating an
i ssue of attenuation. While no bright line test exists for
delineating a proper tinme franme, in Ralph, the court held that an
al | eged i nducenent made ei ght hours before the confession was too
attenuated, while in Stokes, the court held a confession made in
direct response to an inducenment was sufficiently related. Ralph,
226 Md. at 486; Stokes, 289 MI. at 157-58. During the passage of two

hours, appellant’s lack of urgency in responding to Officer Snyder’s
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statenment di m nishes the alleged inpact. The tim ng factor al one
woul d not di spose of the issue; consequently, we address the

i nterveni ng consi derations.

Appel | ant’ s argunent that he confessed so his friends would go
free is inconsistent with the sequence of events. All three
suspects, including appellant, were arrested at the scene prior to
their transfer to the police station and appellant’s confession. Qur
focus is only on the alleged i nducenment at the scene because the
trial court rejected appellant’s claimof a subsequent inducenent at
the police station. The alleged inducenent at the scene consists of
a single statenent, “you are all going to get arrested.” Appellant’s
argunment fails because he and his friends had al ready been arrested
when he | ater made the oral and witten confession. Appellant’s
transfer fromthe crime scene to the police station also disrupted
t he nexus between the alleged i nducenent and confession. Thus,
following the arrest, no benefit could be conferred and any i nfluence
from O ficer Snyder’s statenent had seriously dissipated.

Al t hough we reach our decision on different grounds, it is
unsettl ed whether a promse to benefit a friend justifies finding the
subsequent confession involuntary. The Court in Stokes, refused to
consi der whet her kinship or what degree of closeness is required

bet ween t he defendant and third party. Stokes, 289 Md. at 160 n.2

(finding that a prom se to benefit defendant’s wife was an
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i nducenent). In Finke, however, the Court found no degree of
cl oseness, stating that “the record contains nothing to indicate that
appel l ant actually enjoys a particularly close relationship with the
child, and the nature of their kinship does not inply such a
cl oseness.” Finke v. State, 56 Ml. App. 450, 485, 468 A 2d 353
(1983) (defendant and the third party were first cousins). Cf.
Bel lany v. State, 50 Md. App. 65, 77-78, 435 A. 2d 821 (1981)
(defendant’ s confession induced by prom se to benefit fiancee was
found involuntary); Jarrell v. State, 36 Md. App. 371, 373 A 2d 975
(1977) (consenting to search based on prom se to rel ease sick friend

was found involuntary). We need not decide this issue.

JUDGMENTS AFFI RMED.  COSTS TO
BE PAI D BY APPELLANT.

Di ssenting opinion foll ows:



| concur with the bottomline holding on Pringle' s first issue.
Al t hough | believe the adm ssion of the testinony was wong, the
error was not preserved. | nust respectfully, but enphatically,

di ssent on the second issue. The mpjority, in finding that Officer
Snyder had probable cause to arrest Pringle, and in affirmng this
conviction, has pronul gated dangerous precedent that ignores

devel oped | aw and gui des | aw enforcenent to act against the grain of
due process and ethical police procedures.

First, as to the dissent: Wen Oficer Snyder discovered
contraband secreted in the back seat arnrest of the car in which
Pringle was riding, he was in doubt as to whomthe drugs bel onged and
whom he could arrest. He did not conclude that the drugs bel onged
jointly to all three passengers, including the driver of the car, the
back seat passenger, and Pringle, who sat in the front passenger
seat. Reacting to his doubt, the officer threatened to arrest al
three nmen, unless one of themadmtted ownership of the forbidden
drugs. When no one did so, Oficer Snyder, with his doubt still
unresol ved, arrested all three. Now, the majority sanctions such
police work, concluding that Oficer Snyder had probable cause to
arrest all three men to squeeze a confession of ownership from one of
them | amunable to go along with what | believe is not only a
stretch to affirma conviction, but an analysis that ignores a clear
line of cases fromthe Court of Appeals spanning three decades.

Pr of essors Charl es \Whitebread and Ronald Stevens wote, in



1972, that constructive possession of narcotics prosecutions “have
engendered such conceptual confusion and given rise to so many
conflicting rulings ‘that for the practitioner the problens are
difficult to understand and apparently for the courts inpossible to
master.’” Charles H Whitebread & Ronald Stevens, Constructive
Possession in Narcotics Cases: To have and Have Not, 58 Va. L. Rev.
751 (1972) (quoting United States v. Holland, 445 F.2d 701, 704 n.1
(D.C. Cir. 1971) (Tamm J., concurring)). This Court has conpounded
the confusion, at tines, by diverging fromthe precedent devel oped by
the Court of Appeals in joint possession cases, which can lead “to
contrary conclusions in cases with simlar facts.” See Dana L.

Wei nstein, The Maryl and Survey: 1996-1997: Recent Decisions: The
Maryl and Court of Appeals, 57 Ml. L. Rev. 795, 813 (1998). Wth the
maj ority opinion, | believe, this Court again fails to heed

and follow controlling Iaw fromthe Court of Appeals. I n

1971, in Folk v. State, 11 M. App. 508, 275 A 2d 184, Judge Myl an
reviewed Maryl and’s previous joint possession cases and articul ated a
four-part test that reflected the “common thread” running through

t hose cases. One of the enunerated factors was the proximty between

t he accused and the contraband. See id. at 518.2 This Court

The other enumerated factorswere whether (1) “the contraband waswithinthe view or otherwise
within the knowledge of the defendant;” (2) the defendant exercised ownership or some other kind of
(continued...)
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affirmed Lillie Mae Fol k’s conviction because there was sufficient
evi dence to convict all six occupants of the car for possession of
marijuana. The discovered drugs were “within arm s |ength” of al

t he passengers, satisfying the proximty factor. 1d. But the

of

evidence did not stop with nmere proximty, as Judge Myl an expl ai ned:

Nor woul d there be, under the
circunstances of this case, any difficulty in
drawi ng a reasonabl e inference that the
mar i huana was within the view, or otherw se
within the know edge, of the appellant. In
darkened car in a dark field, the glow from
lighted cigarette is clearly visible within
t hat maxi mum radi us of four to five feet
bet ween the gl ow and the viewer. Know edge of
t he presence of mari huana woul d be inparted
even nore enphatically by the sense of snell,
in a situation where the cloud of snoke and the
pecul i ar pungent odor filled the interior of a
tightly-closed autonobile. Neither would the
i nference be unreasonabl e that sone
conversation transpired anong the six persons
huddl ed there in the dark dealing with what the
cigarette and the fumes were all about. It
woul d, indeed, be unreasonable not to infer
knowl edge of the mari huana on the part of the
appel | ant.

a
a

Id. This Court has returned to the four-part test articulated in

Fol k several times. See, e.g., Pugh v. State, 103 Ml. 624, 654 A 2d

888 (1995); Colin v. State, 101 MI. App. 395, 646 A . 2d 1095 (1994),

and the six other cases cited in the majority opinion on page 11.

Three years after Fol k, however, in Garrison v. State, 272 M.

2(...continued)
possessory interestinthel ocationwherethe drugs were found; and (3) whether the circumstancesindicated
that “the defendant was participating with othersinthe mutua useand enjoyment of the contraband.” Folk,
11 Md. App. at 518.
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123, 321 A .2d 767, (1974), the Court of Appeals overturned a
conviction involving joint possession, after we had affirned it in an
unreported opinion. Judge O Donnell, witing for a unani nous Court,
conducted his own extensive review of Maryland joint possession
cases. W thout discussing Folk or applying any four-part test, Judge
O Donnell stated that the proper determ nation was whet her the
accused exercised some “dom nion or control,” either jointly or
sol ely, over the contraband. 1Id. at 142. The Court then concl uded
that the evidence was insufficient to show that Shirley Garrison
jointly possessed the heroin seized fromthe apartnent that she
shared with her husband. Since Garrison, the Court of Appeals has
consistently ignored the Folk four-part test, so often applied by
this Court, and, instead, has preserved Judge O Donnell’s approach of
aski ng whet her the accused exercised sonme dom nion or control over
t he contraband.?®

The next significant Court of Appeals ruling on joint

possessi on was State v. Leach, 296 Md. 591, 463 A .2d 872 (1983), in

whi ch the accused occupied an apartnment with his brother and

3Courts in other jurisdictions adso have focused on the accused's dominion or control of the
contraband, and have regjected proximity as a condusive factor injoint possessioncases. See, e.g., United
Statesv. Blue, 957 F.2d 106 (4" Cir. 1992) (“The mere proximity of [contraband] [] to a passenger in
a car goes only to its accessihility, not to the dominion or control which must be proved to establish
possession.”); Reid v. State, 442 S.E.2d 852 (Ga. Ct. App. 1994); Satev. Drake, 683 N.E.2d 1215
(1. App. Ct. 1997); Sate v. Toups, 792 So.2d 18 (La. Ct. App. 2001).
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had been observed by police going in and out of the building
several tinmes. A search of the apartment produced evi dence of
a comrercial narcotics operation, including two scal es,
cutting tools, and individually wapped packets of PCP. In
spite of a strong dissent by Chief Judge Robert Murphy, the
maj ority found insufficient evidence that Leach had exercised
“actual or constructive dom nion or control” over the illegal
drugs, even though it was clear that he had some proprietary
interest in the apartnment and sonme of the incrimnating
evidence turned up in his bedroom Id. at 595. Neither Judge
Rodowsky, writing for the six-judge mpjority, nor Judge

Mur phy, in dissent, mentioned the Fol k test.

Next, in Dawkins v. State, 313 MI. 638, 547 A 2d 1041
(1988), the Court of Appeals nmeaningfully expanded the
Garrison analysis when it held that crimnal possession
i ncluded the el ement of knowl edge. It clarified that, al ong
with showi ng donmi nion or control, “[t]he accused, in order to
be found guilty, nmust know of both the presence and the
general character or illicit nature” of the item possessed.
ld. at 651. The Court reversed Leonard Dawkins’s conviction,
even t hough police observed himenter an apartnent carrying a
tote bag, in which, twenty mnutes later, they found narcotics

par aphernalia and heroin residue. Judge Eldridge, witing for
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a unani nous Court, never nentioned the Fol k four-part test,
whi ch presumably Dawki ns satisfied by carrying the tote bag.

In three inportant cases since Dawkins, the Court of
Appeal s has ignored the Folk test. In Livingston v. State,
317 Md. 408, 564 A . 2d 414 (1989), a state trooper, who stopped
a vehicle for speeding, was found to have | acked probable
cause to arrest a back seat passenger for possession of two
mari j uana seeds di scovered on the front floor of the car. The
Court wrote, in reversing the conviction and finding a | ack of
probabl e cause: “Merely sitting in the backseat of the
vehicle, Livingston did not denonstrate to the officer that he
possessed any know edge of, and hence, any restraining or
directing influence over two nmarijuana seeds | ocated on the
floor in the front of the car.” Id. at 415-16. Judge
Bl ackwel |, writing for a unani mous Court, cited Garrison,
Leach, and Dawkins for their discussion of what it means to
knowi ngly exercise dom nion and control .*

In Taylor v. State, 346 Md. 452, 697 A 2d 462 (1997), the

Court of Appeals reversed this Court’s unreported opinion

“The Court applied Garrison and Leach, which questioned the sufficiency of the evidence, to
Livingston, whichquestioned the existence of probable causeto arrest, thereby conflating the appropriate
andyss in both types of cases. Of course, “probable cause requires less evidence than that which is
essentid to sustain aconviction.” Collinsv. State, 322 Md. 675, 681, 589 A.2d 479 (1991).
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sustai ni ng a possession conviction, in which we found that
“appellant’ s presence in a roomwhere marijuana had recently
been snoked |I[ed] to the inference that appellant had hinself

snoked marijuana.” 1d. at 457. Judge Raker, witing for a
unani mous Court, cited Garrison and Leach to explain

possessi on. The Court clarified:
Possession requires nore than being in the
presence of other persons having
possession; it requires the exercise of
dom ni on or control over the thing
al |l egedly possessed. W thout nore,
[ Ri chard Taylor’s] presence in the room
where marijuana had recently been snoked
does not support a rational inference that
[ he] had possessed marijuana. Furthernore,
t he existence of snoke in a room occupied
by five people does not alone justify the
inference that [Taylor] was engaged in the
mut ual use or enjoynent of the contraband.

ld. at 459 (citations omtted). Wiile the Court acknow edged
that Taylor’s proximty to the conceal ed contraband created a
suspicion of guilt, it stated enphatically that “[mere
proximty . . . is insufficient to support a finding of
possession.” 1d. at 460 (quoting Murray v. United States, 403
F.2d 694, 696 (9'" Cir. 1968)). Once again, the Court did not
mention the Folk test in reversing the conviction.

In the nost recent case of White v. State, 363 Ml. 150,
767 A.2d 855 (2001), the Court of Appeals, per Judge Harrell,

reversed this Court for having sustained a conviction after
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applying the Folk test. Defendant White had chal |l enged the
sufficiency of the evidence on his convictions for possession
of cocaine and related charges. Recognizing that the Ofice
of the Attorney CGeneral had fashioned its argunent to
denonstrate conpliance with the Folk test, the Court of
Appeal s, nevertheless, did not apply Folk. It stayed the
course set by its precedents and focused on whet her White knew
about the drugs found in the trunk of his car and whether he
exerci sed control over them After reviewing the record in a
i ght nost favorable to the State, the Court found the
evidence insufficient as a matter of law. Although the Court
did not reject the Folk test outright, referencing Taylor, it
agai n denounced proximty as a litnmus test for determ ning
possessi on.

M ndful of Garrison and its progeny, | believe the
maj ority has stopped far short of considering whether Pringle,
in any way, know ngly exercised dom nion or control over the
secreted contraband, and has resorted instead to “specul ati on
or conjecture.” Taylor, 346 Md. at 459. Although Pringle,
i ke Fol k, may have been within an arm s reach of the drugs,
in fact, to expose the drugs, he would have had to stretch his
body, nmaneuver around the back of his seat, and pull down the

armrest. And unlike Folk, Pringle was not sitting in a
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cl osed car that emanated the pungent, easily detectable snell
of marijuana, which were critical facts in Judge Myylan’s
anal ysis sustaining Folk’s conviction thirty years ago.
Al t hough the majority attaches sone significance to the |arge
roll of currency found in the glove conpartment, |ocated in
front of Pringle s seat, cash, in and of itself, is innocuous
and certainly | ess suspicious than the scales and cutting
tools discounted by the Court of Appeals in Leach. Further,
t here was no show ng what soever that Pringle, as a passenger
in the car, had any connection to, or know edge of, the noney
found within the glove conpartnent of someone else’'s car. See
White, 363 MI. at 167.

While the majority recognizes that Fol k does not provide
“a bright line rule that permts |aw enforcenent officials and
trial courts to find joint possession if the facts of a case
satisfy any one of the four factors,” it proceeds to sustain
t he conviction based only on the “proximty” factor enunerated
in Folk and to conclude that, because the secreted cocai ne was
within arm s reach, as the marijuana was in Folk, that Pringle
was in joint possession. To be sure, the Folk test may be
useful in organizing the evidence presented in a joint
possessi on case, and it may assist in reaching the concl usion

that a particular person did in fact exercise sone don nion or
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control over a prohibited drug. The majority, however,

wrongly treats the individual Folk factors as litnus tests, in

pl ace of the nore bal anced and nore delicate jurisprudence

devel oped by the Court of Appeals in the |ast three decades.
Next, | would find that the confession, which resulted

froman illegal arrest, should be barred as the fruit of a

poi sonous tree. Wng Sun v. United States, 371 U S. 471, 83

S.Ct. 407, 9 L.Ed. 2d. 441 (1963). For the mmjority, of

course, there is no tree to purify, and no fruit to be

pl ucked.

Even were the arrest legal and in conpliance with the
Fourth Amendment, | would bar the adm ssion of the confession
because it was inproperly induced. The majority, inits
di scussi on of the fundamental |aw governing the adm ssion of
confessions, has it right: confessions are permtted at trial
if they conformw th the Maryl and Decl arati on of Rights,

Maryl and non-constitutional |aw, and the voluntariness
requi rement of the Due Process Clause of the U.S.

Consti tution. Furt her, the confession nust conformwth

Mranda v. Arizona, 384 U. S. 436, 86 S.Ct. 1602, 16 L. Ed. 2d

694 (1966), and those cases interpreting it. | depart from
the majority’s opinion, however, that the confession here was

voluntary. The admtted threat by the police to arrest al
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t he occupants of the car unless sonmeone confessed was “a
coercive barnacle[] that . . . prevent[ed] the [subsequent]
expression frombeing voluntary.” Hillard v. State, 286 M.
145, 150, 406 A. . 2d 415 (1979). The spoken threat, although
per haps not as serious as a threat to arrest a near relative
as in Stokes v. State, 289 M. 155, 161, 423 A 2d. 522 (1980),
was from a due process point of view, equally inperm ssible.

At common | aw, courts excluded only confessions that were
unreliable. See Welsh S. White, False Confessions and the
Constitution: Safeguards Against Untrustworthy Confessions, 32
Harv. C. R -C. L.L. Rev. 105, 111-12 (1997). Constitutional due
process, as we understand it today, rejects confessions that
are untrustworthy and confessions that may be trustworthy,
but, nonethel ess, are involuntary. See id. at 112-13. The
tactic of threatening third persons to obtain a confession is
i kely to produce unreliable and involuntary statenents, which
are nore the product of fear and anxiety than truthful
di sclosure. Qur holding sanctions |aw enforcenent officials
to choose froma group, however | arge, sonme volunteer to take
the fall for friends or relatives. Confessions so induced
woul d lack the reliability that due process and our devel oped
| aw commendabl y demands. |ndeed, the mpjority holding thwarts

the wi sdom and sensitivity carefully nurtured in our |aw of
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crim nal procedure.

On the remaining issue, | concur that the so-called
expert testinmony did not warrant reversal, not because its
adm ssion was proper, but because Pringle did not preserve the
error of its adm ssion. The prosecutor asked Detective
Massoni for an opinion about whether the drugs, which had been
separately packaged, were intended to be distributed. The
detective, as a qualified expert, could express an opinion as
to whether they were or not, and the court properly overrul ed
the defense’ s objection to that question. But Detective
Massoni went further in his answer and said that the drugs
were to be distributed “either to regain noney or to be used
for sex,” a conclusion based not upon his expertise, but
whol |y grounded in the confession that O ficer Snyder had
extracted fromPringle. The detective asserted, in effect,
t hat he believed Pringle’ s confession was accurate, an opinion
that is barred by Bohnert v. State, 312 Ml. 266, 278, 539 A. 2d
657 (1988) (holding that “[t]estinony froma w tness relating
to the credibility of another witness is to be rejected as a
matter of law. ”).

The answer was flawed for an additional reason. The
detective, by comrenting about Pringle s intent, violated

Maryl and Rul e 5-704(b), which prohibits an expert from giving
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an opi ni on about a defendant’s nental state, when that is an
el ement of the crime charged. The Court of Appeals, in

Hartl ess v. State, 327 M. 558, 611 A 2d 581 (1992), likew se
condemmed such expert testinmony. The majority holds that,
because the detective testified about how the drugs were

i ntended to be used, he did not testify explicitly about
Pringle’'s state of mnd. Such a distinction is unconvincing,
however, because the detective specifically referenced the
particular intent expressed in Pringle’ s confession, not the
intent he, as an expert, drew fromthe packagi ng of the drugs.
So, the answer was doubly inadm ssible. Detective Massoni
essentially declared: “Pringle told Oficer Snyder that his
intent was to exchange the drugs for nobney or sex, and |
believe him” The detective's expertise did not permt himto
garner such a conclusion. He also may have intended to

di sparage Pringle in the mnds of the jurors, which the
evocative statenent |ikely acconplished.

Nevert hel ess, Pringle did not nove to strike the
detective' s objectionable answer. Maryland Rule 4-323 clearly
requires contenporary objections to perceived errors so that
trial courts can attenpt to correct themas they arise. See

Hal| v. State, 119 Ml. App. 377, 389, 705 A 2d 50 (1998).

Consequently, | would affirmon this issue, but not in a way,
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as the mpjority has, that condones what the prosecutor and

expert police witness did in this case.
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