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W are once again called upon to weigh, along that often
enigmatic continuum we refer to as probable cause, the
obj ectives of crine prevention and |aw enforcenent against the
i ndi vidual protections provided to us through the guarantees of
t he Fourth Amendnent.

A jury for the Grcuit Court for Baltinore Gty convicted
appellant Tyrone Antonio Wst of possession with intent to
distribute cocaine, possession of cocaine, and possession of
mari j uana. West was sentenced to twenty years' inprisonnent,
the first ten years without parole, and to a concurrent term of
one year. West appeals his convictions and presents the
foll ow ng questions for our review

1. Did the trial court err in denying the
notion to suppress the itens seized

from appel l ant’ s apartnent?

2. Was the evidence sufficient to sustain
appel l ant’ s convi ctions?

Finding no reversible error, we affirm

Fact s

At approximately 2:30 p.m on Septenber 3, 1998, police
of ficers executed at 4416 Marble Hall Road, Apartnment 340, in
Baltimore City, a search warrant that had been issued on August
21, 1998. As the officers entered the apartnent, appellant and
anot her suspect were spotted exiting the apartnent through a
bat hroom wi ndow | ocated at the rear of the apartnent. Sever al

of ficers pursued appellant, eventually apprehending him severa



bl ocks away, while other officers involved in the execution of
the search warrant searched the apartnment and discovered the
fol | ow ng: a plastic bag containing one hundred vials of a
“white rock substance” in a pair of trousers in the bedroom
closet; four bags of marijuana in a pair of sneakers above the
bed’ s headboard in the bedroom a plastic bag containing sixteen
vials of a “white rock substance” in the bathroom toilet; two
hand-rolled cigarettes containing marijuana on the dining room
table; appellant’s ldentification Card; and a gas and electric
bill in appellant’s nane. Chemi cal analysis determ ned that the
“white rock substance[s]” contained a cocai ne base.

Di scussi on

. Mbdtion to Suppress
Appel I ant contends that the trial court erred by denying his
Motion to Suppress the itens seized. He argues that “[t]he
i nformation supplied in the affidavit to support the issuance of
the search warrant was not sufficient to establish probable
cause.” We begin our analysis by turning to the affidavit that
was utilized in obtaining the warrant in issue. |t provided:
During the | ast week of July your affiant received
numerous conplaints from several different concerned
citizens about the narcotic activity going on inside
of 4416 Marble Hall Road apt #340 by an individual
known as Tyrone Antonio West. Your affiant initiated
an investigation. Your affiant received severa
conplaints that there was heavy foot traffic into and
out of 4416 Marble Hall Road, apt #340 and that this
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type of foot traffic is going on during the early
hours of the norning between 1:00 a.m - 4:00 a m
Additional information was received from a different
concerned citizen that an individual known as Tyrone
West was selling cocaine and crack from his apartnent
at 4416 Marble Hall Road #340. During this sane tinme
period there were additional conpaints [sic] received
that an individual known as Tyrone West, who goes by
the street nane of “Janmes” who lives at 4416 Marble
Hal | Road, apt #340 was selling narcotics from his
apartnment and his vehicle. The conplaint also
revealed that Tyrone West drives a grey [N issan,
Maryl and regi stration ETA-931.

On 30 July 98 Oficer Jon Foote interviewed a
concerned citizen in reference to Tyrone West. The
information obtained from this individual was that
Tyrone West was dealing narcotics from his apartnent
at 4416 Marble Hall Road apartnment #340 and from his
1985 Ni ssan, Mar yl and regi stration #ETA931.
Furthernore, Tyrone West was known to carry and keep
a gun in his residence and vehicle. This information
was already received by vyour af fi ant and was
consi stent with other numerous conpl aints.

Additionally, the affidavit contained appellant’s arrest
record, which indicated that he had been arrested on ten
separate occasions between July of 1987 and May of 1998. Hi s
| ast two arrests had been for possession of marijuana in August
of 1997 and attenpted nmurder in My of 1998.

W turn to the trial court’s findings at the suppression
heari ng:

The Court has | ooked on the face of the affidavit

and sees that there are at |east two officers involved

at two different tinmes in obtaining information

There is a reference at the beginning of the affidavit

to the last week of July. The primary affiant,

Oficer Ahern[,] refers to nunmerous conplaints from

several different concerned citizens about narcotic

activity. They refer to a specific address and a
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specific apartnent and conplain that there 1is
information from different concerned citizens, unnanmed
that an individual known as Tyrone Wst was selling
cocaine and crack from his apartnent at 4416 Marble
Hal | Road. They refer to a street nane or his alleged
street name and a vehicle. A second officer
interviews a concerned citizen on July 30'", again
unnamed and who is reported to have said that Tyrone
West was deal i ng narcotics.

Furthernore, that Tyrone West was known to carry
a gun and that this information was consistent wth
ot her nunerous conpl aints. The officers corroborated
the ownership of the Ni ssan, corroborate [sic] the
Marble Hall Apartnent rental conplex that M. West
lived at these specific pren ses. They checked with
the gas and electric conpany and they |earned that
there was an existing arrest warrant for assault and
hand gun violations as well as according to the
information that they corroborat ed, a previous
connection with M. Wst and guns and drugs based on
his record. And on the basis of this information, the
officers affirm that there was probable cause to
believe that there was evidence of a conmssion of a
crime in the application being at these preni ses.

The Court finds that | ooking under the totality of
the circunstances here and a practical standpoint of
what the citizens have said, of what they have
identified, the information that has been corroborated
as to the Defendant of living, his vehicle, his
previ ous experience with narcotic [sic] in this Court
was sufficient under the totality of the circunstances
to warrant the issue of the warrant. . . . The Court
further finds after reviewng the case of Mner v.
State that even had the search warrant not been
sufficient as the Court has found, the officer[’]s
obj ective would have had a reasonabl e objective basis
to execute the warrant and so for those reasons, the
Court denies the [nption to suppress].

The Fourth Amendment to the Constitution of the United

St at es provi des:



The right of the people to be secure in
their persons, houses, papers, and effects,
agai nst unreasonabl e searches and seizures,
shall not be violated, and no Warrants shal

i ssue, but upon probable cause, supported by
Cat h or affirmation, and particularly
describing the place to be searched, and the
persons or things to be seized.

Its counterpart on the state level, Article 26 of the Miryl and

Declaration of Rights, also requires that no search warrant

shall issue wthout probable cause. Probabl e cause neans a
“fair probability that contraband or evidence of a crinme will be
found in a particular place.” Illinois v. Gates, 462 U S 213,

238 (1983); Birchead v. State, 317 M. 691, 700, 566 A 2d 488
(1989) .

The point of the Fourth Amendnent, which often is
not grasped by zealous officers, is not that it denies
| aw enforcenent the support of the usual inferences
which reasonable nmen draw from evidence. Its
protection consists in requiring that those inferences
be drawn by a neutral and detached nmgistrate instead
of being judged by the officer engaged in the often
conpetitive enterprise of ferreting out crine. Any
assunption that evidence sufficient to support a
magi strate's disinterested determnation to issue a
search warrant will justify the officers in mking a
search without a warrant woul d reduce the Amendnent to
a nullity and | eave the people's homes secure only in
the discretion of police officers. . . . The right of
officers to thrust thenselves into a home is also a
grave concern, not only to the individual but to a
society which chooses to dwell in reasonable security
and freedom from surveill ance. Wen the right of
privacy must reasonably yield to the right of search
is, as a rule, to be decided by a judicial officer,
not by a policeman or governnent enforcenent agent.



Johnson v. United States, 333 U S. 10, 13-14 (1948).
St andard of Review

Qur first issue concerns what standard of review should be
enployed by us to scrutinize the ruling of the suppression
hearing judge. The authoritative word on that subject is found
in Gates, 462 U S. 213. Reviewi ng courts (at the suppression
hearing level or at the appellate level) do not undertake de
novo review of the nmagistrate's probable cause determ nation
but, rather, pay "great deference"” to that determ nation. | d.
at 236; Ramia v. State, 57 M. App. 654, 655, 471 A 2d 1064
(1984). Reflecting a preference for the warrant process, the
traditional standard for review of an issuing nagistrate's
probabl e cause determ nation has been that, so long as the
magi strate had a substantial basis for concluding that a search
woul d uncover evidence of wongdoing, the Fourth Anendnent
requires no nore. Gates, 462 U S. 213 at 236.

I n determ ning whether probable cause exists, the issuing
judge or mgistrate is confined to the avernents contained
within the four corners of the search warrant application.
Bi rchead, 317 Md. at 700; Valdez v. State, 300 Md. 160, 168, 476
A .2d 1162 (1984). Review of the magistrate's decision to issue
a search warrant is [imted to whether there was a substantial
basis for concluding that the evidence sought would be
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di scovered in the place described in the application and its
affidavit. Bi rchead, 317 M. at 701; Potts v. State, 300 M.
567, 571, 575, 479 A 2d 1335 (1984). “A grudging or negative
attitude by reviewing courts toward warrants is inconsistent
with the Fourth Amendnent's strong preference for searches
conducted pursuant to a warrant; courts should not invalidate
warrants by interpreting affidavits in a hypertechnical, rather
than a commonsense, manner.” (Gates, 462 U S. at 236 (citations
and internal quotation marks omtted). In State v. Anmernman,
84 M. App. 461, 470, 581 A 2d 19 (1990), we referred to the
Suprenme Court’s decision in United States v. Ventresca, 380 U S.
102 (1965), and pointed out that the Suprene Court had
adnoni shed reviewing courts to “call the close plays” in favor
of the magistrate's decision to issue the warrant. We quot ed

the Suprenme Court’s | anguage in Ventresca:

Al though in a particular case it may not be easy
to determne when an affidavit denonstrates the
exi stence of probable cause, the resolution of
doubtful or marginal cases in this area should be
| argely determned by the preference to be accorded to
warrants.

Id. (quoting Ventresca, 380 U S. at 109).
Al though the Suprenme Court has determned that nore than
conclusory statenents are required in order for an affidavit to

be sufficient ground for probable cause, it has stated that a



f1 exi bl e,

comon-sense standard best serves the purposes of

Fourth Anendnent:

Qur earlier cases illustrate the limts
beyond which a magi strate may not venture in
issuing a warrant. A sworn statenent of an
affiant that "he has cause to suspect and

does believe" that liquor illegally brought
into the United States is located on certain
prem ses will not do. Nat hanson v. United
States, 290 U S. 41 (1933). An affidavit
nmust provi de t he magi strate W th a
substanti al basi s for determ ni ng t he

exi stence of probable cause, and the wholly
conclusory statenent at issue in Nathanson

failed to nmeet this requirenent. An
officer's statenent that "[affiants] have
recei ved reliable i nformation from a

credi ble person and do believe" that heroin
is stored in a home, is |ikew se inadequate.
Agui l ar v. Texas, 378 U S. 108 (1964). As
in Nathanson, this is a nere conclusory

st at enment t hat gi ves t he magi strate
virtually no basis at all for making a
j udgnment regar di ng pr obabl e cause

Sufficient information nust be presented to
the magistrate to allow that official to
determ ne probable cause; his action cannot
be a nere ratification of the bare
conclusions of others. In order to ensure
that such an abdication of the magistrate's
duty does not occur, courts nust continue to
conscientiously review the sufficiency of
affidavits on which warrants are issued. But
when we nove beyond the "bare bones"
affidavits pr esent in cases such as
Nat hanson and Aguilar, this area sinply does
not lend itself to a prescribed set of rules
.o Instead, [a] flexible, comon-sense
standard better serves the purposes of the
Fourth Amendment' s probabl e- cause
requi renment.

Gates, 462 U. S. at 239.

t he



The process does not deal with hard certainties,
but with probabilities. Long before the Ilaw of
probabilities was articulated as such, practica
people fornulated certain conmon-sense concl usions
about human behavior; jurors as factfinders are
permtted to do the sanme SS and so are | aw enforcenent
of ficers. Finally, the evidence thus collected nust
be seen and weighed not in ternms of library analysis
by scholars, but as understood by those versed in the
field of |aw enforcenent.

United State v. Cortez, 449 U S. 411, 418 (1981).

In Massachusetts v. Upton, 466 U S. 727 (1984), the Suprene
Court upbraided the Suprene Judicial Court of Mssachusetts for
having been too demanding in its scrutiny of the magistrate's
deci si on. It reiterated what Gates had said about the
appropriate standard of review, naking it very clear that
finding a substantial basis for what the magistrate did is
sonmething less than finding the existence of probable cause:
“We al so enphasized that the task of a reviewing court is not to
conduct a de novo determ nation of probable cause, but only to
determ ne whether there is substantial evidence in the record
supporting the nmgistrate's decision to issue the warrant."
Upton, 466 U. S. at 728. The Upton Court reiterated the
significant conceptual difference between the two standards:

The Suprene Judicial Court also erred in failing

to grant any deference to the decision of the

Magi strate to issue a warrant. I nstead of nerely

deciding whether the evidence viewed as a whole

provided a “substantial basis” for the Mgistrate's
finding of probable cause, the court conducted a de



novo probabl e-cause determnation. W rejected just
such after-the-fact, de novo scrutiny in Gates.

Upton, 466 U S. at 732-733.

In Potts, 300 Md. at 572, the Court of Appeals, speaking

t hrough Chief Judge Robert C. Mirphy, explicitly adopted the
Suprenme Court's holdings as to the appropriate standard of
revi ew. "After-the-fact judicial scrutiny of the affidavit

shoul d not take the form of de novo review " |Id. It concl uded:

Under the totality of the circunstances analysis
explicated by Gates and Upton, and giving the
magi strate's det erm nati on t he gr eat def erence
mandated by those cases, we hold that there was a
substantial basis upon which the nagistrate could have
found that a search of Potts' residence would uncover
illegal narcotics; hence, the issuance of the warrant
did not violate the Fourth Amendnent.

ld. at 575.

In Birchead, 317 Ml. at 701, the Court of Appeals, again
speaking through Chief Judge Mirphy, enphatically reconfirnmed
this deferential standard for reviewing a magistrate's probable
cause determ nation

Qur review of the judge's decision to issue the

search warrants is limted to whether there was a

substantial basis for concluding that the evidence

sought would be discovered in the place described in

the application for the warrant. Mor eover, we

generally pay great deference to a magistrate's
determ nati on of probabl e cause.
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ld. (citation omtted). See also Malcolmyv. State, 314 M. 221,
229, 550 A 2d 670 (1988) ("[T]he defendant nust overcone the
presunption of regularity attending a search warrant.");
Thonmpson v. State, 62 M. App. 190, 206-207, 488 A 2d 995
(1985). The "substantial basis" standard is |ess demandi ng than
even the famliar "clearly erroneous" standard by which
appellate courts review judicial fact-finding in a tria
setting. Amrerman, 84 M. App. at 472; see Upton, 466 U. S. at
733 ("A deferential standard of review is appropriate to further
the Fourth Anmendnent's strong preference for searches conducted

pursuant to a warrant."); Potts, 300 Md. at 575 (noting that a

magi strate's determ nation of probable cause should be accorded
great judicial deference); 300 M. at 169-70 (noting that
Maryland will not construe warrants in a hypertechnical manner
but instead give themthe benefit of the doubt).

We remain mndful of our |language in Ram a pertaining to the
appropriate standard of review

II'linois v. Gates[, supra,] |eaves no room for doubt

that reviewing courts, at the appellate |evel or at

the suppression hearing |level, have no business

second-guessing the probable cause determ nations of
warrant-issuing nmagistrates by way of de novo

determi nations of their own. Unl ess the finding of
the magistrate in this regard is "clearly erroneous”
or represents "a clear abuse of discretion,”™ it 1is

unassai | abl e.

Ram a, 57 Md. App. at 660.

11



Equally mndful are we of our wording on this issue in
Aner man?:

The task of the issuing magistrate is sinply to
make a practical, commobn-sense decision whether, given
all the circunstances set forth in the affidavit
before him including the "veracity"™ and "basis of
know edge" of persons supplying hearsay information,
there is a fair probability that contraband or
evidence of a crinme will be found in a particular
pl ace. And the duty of a reviewing court is sinply to
ensure that the magistrate had a "substantial basis
for . . . conclud[ing]" that probable cause exi sted.

Amerman, 84 MI. App. at 469 (quoting Gates, 462 U S. at 238-239)
(enphasi s added).

Using then this deferential standard of review, we turn to
the case sub judice. Appel l ant points out several grounds in
support of his position that the affidavit was insufficient to
establish probable cause to support the issuance of the search

war r ant . These contentions, which we will discuss in turn, are:

Wé reconcile these statenents from Ram a and Anernan by
expl aining that, should there be a case where the veracity and
basi s of know edge of informants are not supplied sufficiently
to the issuing magi strate, that could be grounds for a
finding, notw thstanding the great deference given to the
i ssuing magi strate, that there was not a substantial basis for
the magi strate to conclude that probable cause existed. W
choose not to refer to the terns “abuse of discretion” or
“clearly erroneous,” as we think that reference to a “lack of
a substantial basis for the magi strate to concl ude t hat
probabl e cause existed” is nore in line with the cases on this
point. W shall soon point out that one does not have to | ook
far to find such a case -- the present one exenplifies such a
findi ng.

12



1) the affidavit failed to establish the veracity and/or the
basis of know edge of the concerned citizens identified in the
affidavit; 2) there was a |ack of corroboration by police of the
informati on that was provided by the concerned citizens; 3) the
“stal eness” of the information established wthin the affidavit;
and 4) appellant’s arrest record, contained wthin the
affidavit, is renote and insufficient to contribute to probable
cause. Al though we reject appellant’s contentions regarding
staleness and the renmpteness of his arrest record, we are
obliged to agree with his clainms regarding the veracity and/or
basis of know edge of the informants and the insufficient police
corroboration of their information. We shall discuss each of
these points in turn, ultimately holding that there was not a
substantial basis for the issuing judge to conclude that
probabl e cause existed, but that the issuance of the warrant
Wi t hstands scrutiny under the Leon good-faith exception to the
probabl e cause requirenent, as established by the Suprene Court.

United States v. Leon, 468 U S. 897 (1984); Massachusetts v.
Sheppard, 468 U S. 981 (1984); Connelly v. State, 322 M. 719,
589 A. 2d 958 (1991).

The informants’ veracity and basis of their know edge,
corroboration by police of information provided by such

informants, and whether or not the information contained within
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the affidavit is “stale” are all factors that determ ne whether
probabl e cause exists for the issuance of a warrant. Wi | e
remaining mndful that each factor is but a piece of the
“probable cause puzzle,” we wll nonetheless address these

issues in turn, for the sake of clarity.

Informants’ veracity and basis of know edge

Appel  ant contends that the affidavit was insufficient to
establish probable cause because it failed to establish the
veracity and/or the basis of know edge of the concerned citizens
identified in the affidavit.

In the past, the test for probable cause based on an
informant's tip consisted of the two-pronged analysis first
enunciated in Aguilar v. Texas, 378 U S. 108 (1964). There, the
Suprene Court required that the police establish 1) the basis of
the informant's know edge and 2) the veracity of the tip, i.e.
the credibility of the informant or the reliability of the
informant's information. Id. at 114. The Supreme Court also
had enphasi zed that an affidavit nust either indicate the manner
in which the information was gathered or contain a tip which
describes "the accused's crimnal activity in sufficient detai
that the magistrate may know that he is relying on sonething

nore substantial than a casual runor circulating in the
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underworld or an accusation based nerely on an individual's
general reputation.” Spinelli v. United States, 393 U S. 410
416 (1969).

Cccasionally in the law, as elsewhere, there is a house
cl eani ng. A d concepts are discarded or dusted off and
refurbi shed, and space is vacated in order to nmake room for new
t heori es. Such was the case when it becanme apparent that the
structured nature of these guidelines often undermned |aw
enforcenent to an extent greater than the Supreme Court believed

necessary. In Gates, Justice Rehnquist, witing for the Court,
expressed concern over the difficulty faced by non-Ilawer
magi strates in applying the conplex set of analytical and
evidentiary rules that had devel oped under the Aguil ar-Spinelli
test. Reasoning that a less rigid conmmon sense analysis would
help alleviate this problem the Supreme Court abandoned these
strict guidelines in favor of a “totality of the circunstances”
appr oach. Gates, 462 U S. at 238. See Wnters v. State, 301
Md. 214, 227, 482 A 2d 886 (1984) (CGates replaced the rigid

technical analysis of the reliability of informant data in
Agui l ar and Spinelli with a nore flexible approach).

This totality-of-the-circunstances approach is far
nmore consistent with our prior treatnent of probable
cause than is any rigid demand that specific "tests”
be satisfied by every informant's tip. Per haps the
central teaching of our decisions bearing on the
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probabl e-cause standard is that it is a "practical,

nont echni cal conception.” Brinegar v. United States,
338 U. S. 160, 176 (1949). "In dealing with probable
cause, . . . as the very nanme inplies, we deal wth

probabilities. These are not technical; they are the
factual and practical considerations of everyday life
on which reasonable and prudent nen, not |ega
technicians, act." 1d. at 175.

Gates, 462 U.S. at 230-31 (footnote omtted).

Mor eover, the "two-pronged test" directs analysis

into tw largely i ndependent channel s -- t he
informant's "veracity" or "reliability" and his "basis
of know edge."” There are persuasive argunments agai nst

according these two elenents such independent status.

Instead, they are better understood as relevant

considerations in the totality-of-the-circunstances

analysis that traditionally has guided probable-cause

det erm nati ons: a deficiency in one nmay be

conpensat ed for, in determ ni ng t he over al

reliability of a tip, by a strong showing as to the

ot her, or by sonme other indicia of reliability.

Id. at 233 (footnotes and citations omtted).

The approach set forth by Gates is wundoubtedly a nore
flexible and | ess demanding one than had been required earlier
pursuant to Aguilar and Spinelli. Even under this nore |enient
test, we cannot find that the information contained within the
affidavit sufficiently indicated the informants’ veracity or the
basis of their know edge. Cogni zant that, pursuant to the
Suprenme Court’s decision in Gates, it is no |longer necessary to
establish all of these points independently of one another, we
nonet hel ess remain m ndful of our |anguage in Trussell v. State,

67 Mi. App. 23, 29-30, 506 A 2d 255 (1986):
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A word about Aguilar and Spinelli is appropriate.

As valuable case law, they are not dead. They have
sinply been reduced from "constitutionally binding"
stature to "hel pful guidelines" stature. [1linois v.

Gates determined that it was inappropriate, on the
probable cause issue, to insist that the rigorous

standards mandated by Aguilar and Spinelli and their
progeny be rigidly applied. The flexibility of the
"totality of ci rcunst ances” approach was nor e
desirable in assessing these ex parte decisions that
are but part of the prelimnary, i nvestigative
process. The analytic framework provided by Aguilar
and Spinelli, however, continues to be of service in

hel ping judges to understand what they should | ook for

as they review a warrant application in the first

i nst ance.

The hitch with which we are presented here is that the
affidavit does not speak to either of these considerations.
There is a deficiency in not just one of these considerations,
but in all of them Thus, the deficiencies are clearly not
conpensated for in any regard within the affidavit, as there is
not only no “strong show ng” of any of these considerations;
rather, there is essentially “no showing” of any one of these
consi derati ons. Moreover, there is certainly no “other indicia
of reliability” to otherwise conpensate for the |l|ack of
information concerning the informants’ reliability, credibility,
or basis of know edge.

The affidavit nerely nentioned information that had been

given to the police by “several different concerned citizens.”

The affidavit also nentioned that “[a]dditional information was

17



received from a different concerned citizen,” and that “Oficer
Jon Foote interviewed a concerned <citizen” pertaining to
appellant’s activities. (Enphasi s added.) Al though we are
cognizant of the fact that the date of this “interview was
stated within the affidavit, we think that use of the term
“Iinterview,” as opposed to referring to the nmeans of information
as a nere anonynous tel ephone call, cannot, on its own, |ead us
to the inference or conclusion that it was any nore reliable
than an anonynous telephone call. The affidavit does not
explicitly state that this was a face-to-face interview, it is
as |likely an inference that this interview was actually
conducted via telephone. What constitutes an interview as
opposed to an anonynous conversation? W would have nuch |ess
difficulty in applying nmeaning to the term “interview' had the
affidavit nmentioned that police knew the identity of the person
“interviewed,” or even nerely that they would know how to | ocate
that person should his information have turned out to be false.
W certainly cannot allow semantics to play a part in our
deci sions to uphold or deny the validity of search warrants, and
we chal |l enge issuing judges and suppression hearing judges alike
to take notice of this fact; we cannot give nore credence to the
gathered information nerely because the term “interview is

appl i ed.
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Unquestionably, a police officer attenpting to convince a
judge to issue a warrant is aware that certain words sound
better and are cloaked with nore reliability than others. This
is a prinme exanple. The affidavit should have indicated nore
facts relating to this “interview’ In order to assign nore
reliability to it, nore information should have been provided
regarding this neeting between Oficer Jon Foote and the
concerned citizen. Were did it take place? Was it actually
conducted in person or on the telephone? VWhat nmade this an
interview rather than a mere casual conversation or anonynous
t el ephone call? If the Oficer did indeed neet this person
face-to-face, why was that not stated in the affidavit?
Certainly, additional information can only be helpful when
deciding on the issuance of a warrant. In order to assure that
the purpose of the Fourth Amendnment is upheld, police officers
must provide details wthin affidavits when attenpting to
acquire search warrants, even if such information would seem to
the police officer of trivial consequence at the tinmne.

Addi tionally, nentioned nowhere within the affidavit is the
basis of the concerned citizens’ know edge regarding their
conpl ai nts. The affidavit makes no nention of whether these
peopl e are speaking from first-hand know edge received through

their own senses or are nerely passing on information they heard

19



from ot hers. We have already stated, supra, that a magistrate,
when issuing a warrant, nust be presented wth a nore
substantial reason for relying on information than the nere
possibility that information is based on a “casual runor
circulating in the underworld or an accusation based nerely on
an individual's general reputation.” Spinelli, 393 U S. at 416

We have noted in the past:

The basis-of-know edge prong seeks to avoid the
danger that even a reliable informant m ght be passing
on, through the conduit of the police affiant, a bit
of barroom gossip or a nere underworld runor. I n
probing for a nore sure basis of know edge, we seek
some assurance that the informant speaks from persona
know edge, that he is passing along what he perceived
Wi th his senses.

Shoemaker v. State, 52 M. App. 463, 470, 451 A 2d 127 (1982).

In this case, the affidavit and application did not contain
information tending to show how any of these concerned citizens
had learned the information they had supplied to police. In
Amrerman, 84 Ml. App. at 494, unlike in the present case, it was
clear that the informant had relied on information based on his

own experi ences. We upheld the warrant in that case, stating:

The nost direct and daming information in the
warrant application was ained directly at 290 Cape St.
John Road. This was the information from the
informant hinself, whose credibility was verified
again and again and who alleged that he purchased
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|arge quantities of marijuana from [defendant] on a
regul ar, sem -weekly basis.

ld. W also stated in that case:

The source of information stated that it would
purchase a half pound of Marijuana twice a week from
Quentin WMaddox. The half pound would wusually cost
$450. 00. The source stated that it wuld tel ephone
Maddox, request the anpunt, and neet a short tine
|ater. The neetings would wusually take place on
shopping <center parking |ots, or at convenience
stores. The source stated that Mddox would arrive
either in a 1981 Mercedes or a 1987 N ssan truck. The
source further stated that Mddox does not like to
sell less than half pounds at a tinme, because he | oses
nmoney on his investnment. The source stated that Mddox
was al ways good for several pounds.

The informant recounted to Detective Brown his
know edge that Maddox's original source of supply had
been one Janes Todd Hi bler. The warrant application
then pointed out that a series of drug raids on
Novenmber 2, Novenber 4, and Novenber 7 took Janes Todd
Hi bl er out of <circulation. The further information
rel ayed to Det ecti ve Br own by t he i nf or mant
self-evidently related to a tine following Hibler's
arrest in early Novenber]|.]

The source stated that when Janmes Todd Hi bl er was
arrested, Quentin Maddox was able to find another
source of marijuana that could supply the sane anount,
if not nore, than Janes Todd Hi bl er.
Amer man, 84 M. App. at 477-78.

Information regarding the informant’s veracity, the anount
of detail provided by the informant, and police corroboration
have all been gathered together in cases in which probable cause

exi sted. Wen one of these factors was |acking, the others were

stronger, so that probable cause could be determned by “the
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totality of the circunstances.” In Malcolm v. State, 314 M.
221, 232, 550 A 2d 670 (1988), the Court of Appeals enphasized
that “every aspect of the informant's detailed tip was
corroborated prior to the search, wth the obvious exception of
the drug distribution.” | d. (Informant indicated that Lew s
would travel to Tennessee for a "cook of PCP." The police
subsequently observed, anong other things, Lewi s keeping conpany
with Jeff Milcolm who had a prior Tennessee address and a
hi story of PCP involvenent.); see Potts, 300 M. 567 (uphol ding
search warrant based on a reliable informant's tip and police
corroboration); see also Herod v. State, 311 M. 288, 295-96,
534 A 2d 362 (1987) (discussing corroboration of informant's
tip); Shrout v. State, 238 M. 170, 208 A 2d 585 (1965)
(uphol ding search warrant based on tip of informant and police
surveillance corroborating the tip).

The fact that an informant provided police with reliable
information in the past has served to establish the informant’s
reliability in a subsequent case. See Johnson v. State, 14 M.
App. 721, 728, 288 A 2d 622 (1972) (affidavit related that the
informant had given information and actively participated in
investigations resulting in over five narcotic-related arrests
and seizures within the preceding six nonths, which was adequate

for the issuing magistrate to conclude that the informant was
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credible). In the present case, however, nowhere within the
affidavit was there nention of a single incident in the past
when any of the concerned citizens had provided police wth
i nformati on.

Further, the nere use of the term “concerned citizen” within
the affidavit causes us concern. Again we are presented wth
the use of semantics that potentially could be given greater
weight in our analysis than it may deserve. I f an individua
has taken his or her tine to provide the police with information
about potential crimnal activity, is it not safe to assune that
t hat i ndi vi dual IS “concer ned” about t hose particul ar
circunstances? W are not provided with any details that would
denonstrate how these citizens were any different froma typica
anonynous police informant, nor are we provided with information
regardi ng how they were any nore “concerned” than others. Just

as the term “interview should not be |oosely applied to denote

inferences of reliability, the term “concerned citizen” |ikew se
should not be applied to denote a simlar indicia of
reliability. It is presuned that a “concerned citizen” would

have less reason to be wuntruthful than would the typica
crimnal informant. But, we are not given any information about
these citizens. It cannot be inferred that they are nore

reliable than any other anonynous police informants nerely
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because they are referred to as “concerned citizens.” I n
Trussell, 67 M. at 31, we discussed the veracity of the
concerned citizens who had provided police with information. W
stressed their reliability, and that they were “not from the
crimnal mlieu.”
The two concerned citizen-informants are both
menbers of the Wst R ding Community, United States
and Maryland citizens, hold full-tine jobs, are on the
Harford County Voters' Register and do not have any
crimnal record. Nei ther of the concerned informants

IS receiving any conpensation or renuneration for this
i nformati on.

In the present case, however, the affidavit provides no
information regarding the concerned citizens; nor does it state
any reasons to conclude that the concerned citizens are not from
the crimnal mlieu. The term “concerned citizen” can tend to
be quite presunptuous, as it assunmes that these people were nore
truthful than other anonynous police informants sinply because
they are referred to as “concerned citizens.”

Appellant relies on State v. Lee, 330 Md. 320, 624 A 2d 492
(1993), a case in which the Court of Appeals reviewed the
sufficiency of a search warrant affidavit that had been used to
search Lee’s nobile hone and found that the warrant had not been

based on the requisite probable cause. At first glance, Lee

woul d appear not to be on point with our facts, because it dealt
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with the validity of an anticipatory search warrant. The Court
found the search and seizure to be invalid because police had
“failed to fulfill the condition precedent on which the warrant
was nade contingent by its own terns.” | d. at 329
Nevertheless, the Court did in fact provide guidance we find
applicable in the present case, as it also stated that “the
application and affidavit failed to establish the requisite
probabl e cause irrespective of the anticipated drug purchase
arranged by the police.” 1d. at 325-26 (enphasis added.)

The Court noted that "[w] hether information provided by an
unidentified informant supports a finding of probable cause
depends on a practical, non-t echni cal "totality of t he
ci rcunst ances' approach that considers the informant's veracity,
reliability, and basis of know edge." Lee, 330 M. at 326
(citations omtted). The Court pointed out that "the veracity
and basis of know edge of the informant clearly remain rel evant
to a probable cause determnation,” and held that "[t]he
affidavit failed entirely to address either factor in the
instant case." 1d. at 327. In affirmng the suppression of the
narcotics evidence seized from Lee, the Court noted that the
factual predicate set out in the warrant application essentially

consi sted of a second-hand runor whereby
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the officer nerely recounted information about Lee

passed through the informant from his brother. The
affidavit did not assert that the informant had
previ ously gi ven police t r ut hf ul and reliable
information about crimnal activity. The affidavit

did not assert that the informant's brother was
truthful and reliable. The affidavit did not explain
how the brother obtained the incrimnating information
about Lee. The affidavit did not describe how the
br ot her concl uded he could buy drugs from Lee.
ld. at 326-27
In the present case, we agree with West that the affidavit
failed to detail adequately information pertaining to the

veracity of the concerned citizens or their specific basis of

know edge regarding the clains nade within the affidavit. e
look to Gates for the definitive word on this issue: “ITAln
informant’s 'veracity,' 'reliability,' and 'basis of know edge

are all highly relevant in determining the value of his report.”
462 U. S. at 230 (enphasis added).

The Suprene Court noted in Gates that “if an unquestionably
honest citizen cones forward with a report of crimnal activity
SS which if fabricated would subject him to crimnal liability
SS we have found rigorous scrutiny of the basis of his know edge
unnecessary.” |d. at 233-34. W cannot, however, concl ude that
such is the situation in the case sub judice. Although severa
different people gave police information concerning West’'s

crimnal activities, the affidavit did not nention what in fact
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made these individuals “concerned citizens,” and there was no
definitive statenent that explicitly ruled out that these
informants were in fact from the crimnal mlieu, or whether
they were conpensated for their information. Further, the nere
mention within the affidavit that one of the <citizens was
actually “interviewed” could lead us to believe that the police
could locate that individual and subject him or her to crimna
liability if the information turned out to be false. As we have
already stated, that 1is sinply not an assunption we can
accurately nake, as we cannot negate the possibility that the
“interview’ was conducted on the telephone with an anonynous
i nf or mant .
Pol i ce Corroboration

Appel | ant argues that the affidavit contains only a “bare
bones” assertion of narcotics activity involving appellant, and
that the police did not sufficiently corroborate the information
provided by the wunidentified “concerned citizens.” The
corroborative police work in this case mainly consisted of
verification of ownership of the autonpobile in question
verification that Wst indeed did reside in the apartnent in
guestion, mnimal information received from several different
“concerned citizens,” and a check into Wst’'s prior arrest

record. We find such corroboration insufficient even under the
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deferential “substantial basis” standard for the issuing judge’'s
deci sion, when considered in conjunction with the deficiencies
regarding the informants’ veracity and basis of know edge.

W note the Suprene Court’s l|language in Gates, 462 U S. at
244 n. 13: “"[1]nnocent behavior frequently wll provide the
basis for a showing of probable cause . . . . In making a
determ nation of probable cause the relevant inquiry is not
whet her particular conduct is 'innocent' or ‘'guilty,' but the
degree of suspicion that attaches to particular types of
noncrimnal acts."” In Gates, police corroboration of seem ngly
i nnocent activity, reduced to very specific details, tended to
show the informant’s reliability. That situation is
i napplicable here, for the anmount of police corroboration

greatly differs between Gates and the case at bar. I n

Gates, a search warrant was i ssued based on an anonynous letter,?

2That letter read as foll ows:

This letter is to informyou that you have a
couple in your town who strictly make their living
on selling drugs. They are Sue and Lance Gates,
they live on G eenway, off Bloom ngdale Rd. in the
condom niuns. Most of their buys are done in
Florida. Sue his wife drives their car to Florida,
where she leaves it to be | oaded up wth drugs, then
Lance flys [sic] down and drives it back. Sue flys
[sic] back after she drops the car off in Florida.
May 3 she is driving down there again and Lance w |
be flying down in a few days to drive it back. At
the tinme Lance drives the car back he has the trunk
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coupled with police corroboration of the details wthin that
letter. Police investigation determ ned that the suspect, Lance
Gates, had indeed nmade a reservation, in accordance with the
details of the letter, on a flight to Florida at the sane tine
the letter had predicted. 462 U S. at 226. Police surveillance
was subsequently conducted on Lance Gates, both in Chicago,
where he boarded his flight, and when he arrived in Florida.
Through police corroboration, nost of the details nentioned in
the letter proved to be precisely accurate:

[ Detective] Mader then nade arrangenents with an
agent of the Drug Enforcenent Administration for
surveillance of the My 5 Eastern Airlines flight.

The agent later reported to Mder that Gates had
boarded the flight, and that federal agents in Florida
had observed him arrive in Wst Palm Beach and take a
taxi to the nearby Holiday Inn. They also reported
that Gates went to a room registered to one Susan

Gates and that, at 7 o’'clock the next norning, Gates
and an unidentified wonan left the notel in a Mercury

bearing Illinois license plates and drove northbound
on an interstate highway frequently used by travelers
to the Chicago area. In addition, the DEA agent

informed Mader that the license plate nunber on the
Mercury was registered to a Hornet station wagon owned
by Gates. The agent also advised Mader that the

| oaded with over $100,000 in drugs. Presently they
have over $100,000 worth of drugs in their basenent.

They brag about the fact they never have to
wor k, and meke their entire living on pushers.

| guarantee if you watch themcarefully you
will make a big catch. They are friends with sone
big drugs [sic] dealers, who visit their house
of t en.

Gates, 462 U. S. at 225.
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driving tinme between West Palm Beach and Bl oom ngdal e
was approximately 22 to 24 hours.

* * *

At 5:15 a.m on March 7, only 36 hours after he
had flown out of Chicago, Lance Gates, and his wfe
returned to their honme in Bloomngdale, driving the

car in which they had left Wst Palm Beach sone 22
hours earlier. The Bl oom ngdale police were awaiting
them searched the trunk of the Mercury, and uncovered
approximately 350 pounds of marihuana. A search of

the Gateses’ hone revealed nmarihuana, weapons, and

ot her

cont r aband.

Id. at 226-27.

The Supreme Court explained that the anonynmous letter, on

its own, would not have been enough to “provide the basis for a

magi strate’

s determnation that there was probable cause to

bel i eve contraband would be found in the Gateses’ car and hone.”

ld. at 227.

The |
m ght

etter provides virtually nothing from which one
conclude that its author is either honest or his

information reliable; i kew se, the letter gives
absolutely no indication of the basis for the witer’s
predi ctions regar di ng t he Gat eses’ crim nal
activities. Sonething nore was required, then, before
a magistrate could conclude that there was probable

cause

to believe that contraband would be found in the

Gat eses’ hone and car.

ld. (citati

on omtted).

The Court stated that the police corroboration that took

pl ace, however, applying a totality of the circunstances

anal ysi s,

constituted the probable cause that was necessary for
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the issuance of the warrant. “Qur decisions applying the
totality-of-the-circunstances analysis . . . have consistently
recognized the wvalue of corroboration of details of an
informant’s tip by independent police work.” Gates, 462 U. S. at
241.

Regar di ng police corroboration, we have articul at ed:

The case that has becone the benchmark for
i ndependent corroboration of an informant's story is
Draper v. United States, 358 U S. 307, 79 S.C. 329,
3 L.Ed.2d 327 (1959). Gates refers to it as "the
classic case on the value of corroborative efforts of
police officials.” 462 U S. at 242, 103 S.C. at 2334.
In Draper, all of the independent police observations
were of innocent facts: 1) Draper matched the
informant's description, 2) Draper arrived in Denver
on a train from Chicago, 3) Draper's attire and
luggage matched the description given by the
i nf or mant , 4) Draper walked rapidly. As Gates

observed, "TI]t bears noting that al | of the
corroborating detail established in Draper was of
entirely innocent activity . . . ." 462 US at 243
n.13, 103 S. . at 2335 n.13. The corroborating

detail was held to be enough in Draper, and Draper has
been the benchmark ever since.

Amer man, 84 M. App. at 492.

The Gates Court referred to the Draper case as the “classic
case on the value of corroborative efforts by police officials.”
Gates, 462 U. S. at 242. In Draper, an informant named Hereford
had been enployed by the Bureau of Narcotics for about six
nmonths as a “special enployee,” providing federal narcotics

agents with information regarding narcotics |aw violations.
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Hereford was paid small sunms of noney for this information, and
the narcotics agent working on the case stated that he *“had
al ways found the information given by Hereford to be accurate
and reliable.” Draper, 358 U S. at 309. Heref ord had i nforned
the narcotics agent that James Draper was peddling narcotics,
and that Draper would be bringing back three ounces of heroin by
train from Chicago to Denver, either on the norning of the 8" or
9th of Septenber. Hereford also provided a detailed physical
description of Draper and of the clothing he would be wearing,
and said that he would be carrying a tan zi pper bag and woul d be
wal ki ng real fast. Id.

This information, standing al one, would not have established
sufficient grounds for probable cause. On the two nornings
ment i oned by t he i nf or mant, however, police conduct ed
surveillance in order to corroborate Hereford s information. On
the norning of Septenber 9, the federal narcotics agent and a
Denver police officer waited at the Denver Union Station and
kept watch over all incomng trains from Chicago.

[T]hey saw a person, having the exact physical

attributes and wearing the precise clothing described

by Hereford, alight from an incom ng Chicago train and

start wal king "fast" toward the exit. He was carrying

a tan zipper bag in his right hand and the left was
thrust in his raincoat pocket.
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ld. at 309-10. They stopped him and found two envel opes
containing heroin on himand a syringe in his bag. Id. at 310.
Al though the informant’s basis of know edge had never been
established, it was adequately conpensated for by the police
corroboration.

The Supreme Court in Gates upheld the warrant in question

stating that the showing of probable cause “was fully as

conpelling as that in Draper.” Gates, 462 U S. at 243. The

Court reasoned:

[ T]he judge could rely on the anonynous |etter, which
had been corroborated in major part by Mader's efforts
-- just as had occurred in Draper. The Suprene Court
of Illinois reasoned that Draper involved an i nfornmant
who had given reliable information on previous
occasions, while the honesty and reliability of the
anonynous informant in this case were unknown to the
Bl oom ngdal e police. While this distinction mght be
an apt one at the tinme the Police Departnent received
the anonynous letter, it becane far |ess significant
after Mader's independent investigative work occurred.
The corroboration of the letter's predictions that the
Gateses' car would be in Florida, that Lance Gates
would fly to Florida in the next day or so, and that
he would drive the car north toward Bl oom ngdale all
i ndi cat ed, albeit not wth certainty, that the
informant's ot her assertions al so wer e true.
"[Because] an informant is right about sone things, he
is nore probably right about other facts,” Spinelli,
393 U S., at 427 (WHTE, J., concurring) SS including
the claim regarding the Gateses' illegal activity.
This may well not be the type of "reliability" or
"veracity" necessary to satisfy some views of the
"veracity prong" of Spinelli, but we think it suffices
for the practical, conmmon-sense judgnent called for in
maki ng a probabl e-cause determnation. It is enough,
for purposes of assessing probable cause, t hat
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"[corroboration] through other sources of information
reduced the chances of a reckless or prevaricating
tale,” thus providing "a substantial basis for
crediting the hearsay."” Jones v. United States, 362

U S, at 269, 271.
Gates, 462 U.S. at 243-45 (footnote omtted).

[ T] he anonynous letter contained a range of details
relating not just to weasily obtained facts and
conditions existing at the tinme of the tip, but to
future actions of third parties ordinarily not easily
predicted. The letterwiter's accurate information as
to the travel plans of each of the Gateses was of a
character likely obtained only from the Gateses
t hensel ves, or from soneone famliar with their not
entirely ordinary travel plans. If the informant had
access to accurate information of this type a
magi strate could properly conclude that it was not
unli kely that he also had access to reliable
i nformation of t he Gat eses' al | eged illegal
activities. o course, the Gateses' travel plans
m ght have been learned from a tal kative nei ghbor or
travel agent; under the "two-pronged test" devel oped
from Spinelli, the character of the details in the
anonynous letter mght well not permit a sufficiently
clear inference regarding the letterwiter's "basis of

know edge. " But, as discussed previously, supra, at
235, probable cause does not demand the certainty we
associate with formal trials. 1t is enough that there

was a fair probability that the witer of the
anonynous |letter had obtained his entire story either
from the CGateses or soneone they trusted. And
corroboration of nmmjor portions of the letter's

predictions provides just this probability. It is
apparent, therefore, that the judge issuing the
war r ant had a "substanti al basis for :
[concluding]” that probable cause to search the

Gat eses' hone and car existed.
Gates, 462 U. S. at 245-46 (footnote omtted).
In Anmerman, police searched the abandoned trash at the

suspect’s residence, finding a piece of paper with a phone
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nunber that was subsequently traced to an individual who had
been recently arrested tw ce for possessi on of PCP
Additionally, police corroborated the information provided to
them by their informant. He had told police that the suspect’s
original source of drugs had been arrested and had given police
that supplier’s nane. Police verified that the supplier had
i ndeed recently been arrested during a series of drug raids.

We point out that nuch | ess corroboration had actually been
necessary in the finding of probable cause in Anerman than in
the case at bar because, as we have stated, supra, the veracity
and basis of the informant’s know edge were substantially
greater there. In the case at bar, the issuing judge had not
been provided with sufficient details regarding either one of
t hose consi derati ons. Subsequently, it was dispositive to the
i ssue of probable cause in the present case for the issuing
judge to be provided with nore evidence of corroboration than
was necessary in Amerman, in order to make up for the lack of
information regarding the other criteria in this determ nation

See Anerman, 84 Md. App. 461.
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In Malcolm 314 M. at 232,% the informant identified the
initial suspect, the suspect's residence, the car used by the
suspect, the owner of that car, and the drug connection wth
Tennessee. The tip checked out in every way. In corroborating
the tip, the police observed Milcolnis involvenent wth other
subj ect s, conducted counter-surveillance activities on the
suspects, discovered prior PCP histories for all, as well as a
tel ephone call to a nunber believed to be that of another drug-
connected individual. The quality of the tip and its
corroboration allowed the Court of Appeals to conclude that
probabl e cause exi sted. | d. The Court enphasized several
factors leading to its determ nation that probable cause existed
in that case. Anpong those considerations was the fact that “the
suspects engaged in what an officer with fifteen years on the
force and six years in a surveillance team believed to be
countersurveill ance. We have long recognized the inportance of
police expertise.” Id. at 233. The Court of Appeals further

not ed:

3That case involved a warrantless search of an autonobile
based on an informant’s tip. As it did not involve the review
of the issuance of a warrant, it was not subject to the sane
degree of deference as is the case at bar. Neverthel ess,
Mal colmis hel pful inits denonstration of police
corroboration in a finding of probable cause.
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This conclusion is consistent with our own cases
finding probable cause under the totality of

ci rcunstances test. See Herod v. State, 311 M. 288,

534 A 2d 362 (1987) (where the informant 1) exposed

herself to prosecution by giving the tip, 2) explained

her notive for giving the tip, and 3) gave information

based on personal dealings wth the defendant);

Wnters v. State, 301 M. 214, 482 A 2d 886 (1984)

(finding probable cause for a search warrant existed

when the detailed tip of an informant had been

corroborated by the police and the basis of the

i nformant had been established); Potts v. State, 300

Md. 567, 479 A 2d 1335 (1984) (where the confidenti al

informant 1) had proven reliable in the past, 2) gave

detailed information and 3) was partially corroborated

by police investigation).

Id. at 233-34.

In the case at bar, we find that the police corroboration
that took place was sinply inadequate, even under the
deferential standard of our review The affidavit mentioned
that police were advised that Wst was dealing drugs from his
apartnent and from his autonobile. The application for the
search warrant noted that appellant’s apartnent is |located in a
“mul ti-apartnment brick conplex.” Thus, we are inclined to
believe that it would have been rather difficult to conduct
surveillance of Wst’'s apartnent because of the enclosed nature
of the building. The police, however, should have attenpted
ot her means of surveillance of Wst or his apartnent, even if
only in sone |limted capacity. Additionally, there is no

mention of police surveillance of Wst’'s vehicle. Presumabl vy,
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his vehicle was parked at a place where the police could have
conducted surveillance in order to corroborate the fact that
West was, in fact, dealing from it. The failure to nention
police surveillance of Wst’'s vehicle, after they had been
informed by concerned citizens that he was dealing drugs from
it, certainly carries great weight in our decision that there
was not enough corroboration. The failure by police to nention
in the affidavit surveillance of West’'s vehicle denonstrates to
us one of two things: Either they never attenpted to conduct
surveillance of his vehicle, in which case they neglected to use
what could have proved to be a great evidence gathering tool in
their quest for probable cause, or they did watch his vehicle,
but did not include nention of that fact in the affidavit
because they observed no evidence of drug activity. Either way,
police, while nevertheless acting in good faith in their
investigation, failed to corroborate adequately the information
regarding West’'s drug activities from his vehicle. As we see
from Gates and Draper, when details regarding the veracity or
basis of knowedge of an informant are not sufficiently
provi ded, police corroboration becones an integral part of the
search for probabl e cause.

In past cases, police have corroborated information

regarding illegal activity by surveillance of not only the
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suspect hinself, but also of the suspect’s known visitors and
associ at es. If there was indeed so nuch heavy foot traffic in
and out of West’'s apartnent at odd hours, then police could have
foll owed sone of these late-night visitors after they left his
apartnent in order to determne if these individuals were
involved in crimnal-like activities. They could have foll owed
them to their homes in order for police to establish their
identities, so that their crimnal records could be ascertained.
Thus, even if it were not possible to conduct direct
surveillance on Wst, observing his visitors and inquiring into
their other activities and their crimnal records would have
provi ded police with nore corroboration. Al so, in past cases,
pen registers and other telephone surveillance have been carried
out in order to further corroborate police suspicions of
crimnal activity. Police, however, did not initiate any sort
of tel ephone record inquiry pertaining to West.

In the case sub judice, applying the requisite deferentia
standard of review to the issuing judge's decision, we
neverthel ess cannot find a substantial basis for concluding that
the evidence sought would have been discovered in the place
described in the application and its affidavit, based on our
review of the information contained therein. W Dbase this

determination on the inadequate information regarding the
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informants’ veracity and basis of know edge, along wth our
finding that the police did not sufficiently corroborate the
information they received. Having so concluded, we wll
neverthel ess address appellant’s contentions regarding the
stal eness of the evidence and the renoteness of his arrest
record.*
St al eness

Appel l ant contends that “[t]he information provided by the
concerned citizens contained in the affidavit does not provide
any delineation of tinme or tenporal context of the alleged
crim nal activity by J[a]ppellant and thereby nmakes that
information fatally stale.” It follows that, if the facts set
out in the affidavit were indeed "stale" at the tine the warrant
was issued, the affiant would not have had reasonable grounds
for the belief that the |law was being violated on the prem ses
to be searched. The question is what constitutes "stale
probabl e cause.” In Peterson v. State, 281 M. 309, 314, 379
A . 2d 164 (1977), the Court of Appeal s stated:

The affidavit for a search warrant on probable
cause, based on infornmation and belief, should in sone

“We address these issues not nerely for the sake of
conpl et eness; our discussion regarding stal eness and the
renot eness of appellant’s arrest record are significant
factors on which we base our determ nation that the Leon good-
faith exception applies to validate the warrant in this case.
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manner, by avernent of date or otherw se, show that

the event or circunstance constituting probable cause,

occurred at the tine not so renote from the date of

the affidavit as to render it inprobable that the

alleged violation of law authorizing the search was

extant at the tine the application for the search
warrant was mnade.
ld. (citation omtted).

In Clayton v. State, 1 M. App. 500, 503, 231 A 2d 717
(1967), we stated: "There is no statute in this State providing
that the facts in the application, set forth to establish
probabl e cause, nust result from observations nmade wthin a
designated tinme before the issuance of the warrant.” W noted
that "the renoteness of the facts observed from the date of
i ssuance of the warrant is an elenent to be considered in each
instance by the issuing authority in his determnation . . . of
whether it appears that there is probable cause.™ | d. In
Johnson, 14 M. App. at 730, we applied the guidelines expressed
in Cayton in holding that a |apse of twenty-six days between
the observations of the facts set out in the affidavit and the
i ssuance of the warrant was not so renote as to invalidate the
war r ant . | d. In Edwards v. State, 266 M. 515, 295 A 2d 465
(1972), the Court of Appeals noted "that the very | anguage of an
affidavit, while not specifying in so many words an exact date

or time, when taken as a whole may be indicative of a present

violation." 1d. at 521.
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In Andresen v. State, 24 Ml. App. 128, 331 A 2d 78 (1975),

we explicated the general rule regarding stale probable cause

recognized in Cayton, di scussed in Johnson, applied in
Washburn, and inplied in Edwards:

The ultimate criterion in determning the degree
of evaporation of probable cause, however, is not case
| aw but reason. The likelihood that the evidence
sought is still in place is a function not sinply of
wat ch and cal endar but of variables that do not punch
a clock: the character of the crime (chance encounter
in the night or regenerating conspiracy?), of the
crimnal (nomadic or entrenched?), of the thing to be
seized (perishable and easily transferable or of
enduring utility to its holder?), of the place to be
searched (nmere crimnal forum of convenience or secure

oper at i onal base?), etc. The observation of a
hal f -snoked marijuana cigarette in an ashtray at a
cocktail party may well be stale the day after the

cleaning lady has been in; the observation of the
burial of a corpse in a cellar may well not be stale
three decades later. The hare and the tortoise do not
di sappear at the sane rate of speed.
Andresen, 24 Md. App. at 172.
There is no "bright-line" rule for determning the
"stal eness” of probable cause; rather, it depends upon the

circunstances of each case, as related in the affidavit for the

war r ant . See, e.g., United States v. Hernandez-Escarsega, 886

F.2d 1560 (9th Cir.1989) (probable cause not stale when | ast
event occurred alnost one year before the warrant issued, but

there was evidence of protracted crimnal activity); United

States v. Craig, 861 F.2d 818 (5th Cir.1988) (when affidavit
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described crimnal activity of long standing, information need
not be regarded as stale even if fairly long periods of tine
have elapsed between information and the issuance of the
warrant) .

In the present case, the crimnal activity was regenerating,
the crimnal entrenched, and the itenms to be seized, while
easily transferable, were just as easily replaced. Thus, the
probable cause was not stale. The affidavit nentions
investigation taking place at the end of July, and the warrant
was issued one nonth |ater. That the investigation was of an

ongoing crimnal activity rather than of a random crim nal

episode is a significant factor in the stal eness equation. “A
body of crimnality in notion will continue in notion in the
same direction unless acted upon by a force.” Anerman, 84 M.
App. at 479.

When the affidavit is tested and interpreted in a comon-
sense and realistic fashion, the determ nation of probable cause
in this case hinges not on whether the probable cause was
“stale,” but, rather, due to the insufficiency of information
and lack of police corroboration regarding the informants’
veracity and basis of their know edge. The information
pertained to events alleged to have been existing at a tinme not

so rempte from the date of the affidavit as to render it
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i nprobable that the alleged violation of the |aw authorizing the
search was extant at the tinme the application for the search
warrant was made. W think that it is proper to determ ne that
the affiant, in preparing the affidavit and relating her
investigatory information, was describing a continuing crimna
enterprise, ongoing at the tine of the application, and thus the
probable cause relied wupon, regardless of whether it was
sufficient, was not stale. Connelly, 322 MI. at 734.°
Renot eness of arrests

W turn to appellant’s last suggestion regarding the
insufficiency of the affidavit -- that his arrest record,
contained within the affidavit, is renmote and insufficient to

contribute to a probable cause determ nation. W disagree.

'n Connelly v. State, 82 Md. App. 358, 571 A 2d 881
(1990), we had found that the warrant was invalid due to
stal eness, but remanded to the trial court for a determ nation
of whether the officers had used good-faith in their
application for the warrant. W stated that there was “no
indication in the affidavit what police investigative
activity, if any, occurred between the original surveillance
operation, which supposedly began in February, and the
application nmade nine nonths later in Novenmber of 1988." |Id.
at 365. The Court of Appeals ultinmately validated the
warrant, applying the Leon good-faith exception, irrespective
of the arguable staleness. Connelly v. State, 322 Ml. 719,
589 A 2d 958 (1991). The Court noted that “considerations of
st al eness of probable cause turn on the circunstances of each
particul ar case, and reasonable mnds may differ as to the
correct determnation.” 1d. at 735.
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In support of this assertion, appellant focuses on his
arrest for possession with intent to distribute cocaine, stating
that his “nine-year-old conviction for possession with intent to
distribute is too rempte and tenuous to contribute to the
establishment of probable cause.” Appellant conveniently fails
to mention another, nore recent, arrest on August 7, 1997, for
possessi on of marijuana. That arrest took place only one year
prior to the date of the issuance of the warrant in this case,
on August 21, 1998.

Al t hough appellant attenpts to disown this arrest, as he
fails to even nmke nention of it in his appeal, we cannot
i kewi se disregard it. W think that a one-year-old arrest is
certainly not renote. According to the warrant, |isted anong
the items to be seized were “narcotics” and *“controlled
dangerous substances.” There was no specific nention as to what
types of illegal drugs police would be searching for; marijuana
was clearly one of the types of drugs included in the warrant,
and, consequently, West’'s recent arrest for possession of
marijuana  was certainly rel evant in t he totality of
circunstances surrounding the issuance of the warrant.
Furthernore, not only arrests denoting distribution of drugs
were relevant in this case -- the warrant listed illegal drugs

as an item to be sought; quantities were insignificant in this
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respect. Therefore, an arrest for possession was arguably as
rel evant as one for distribution. H s arrest for possession of
marijuana, in conjunction with handgun violations in 1991 and
1992,% and nunerous other arrests within approximately the ten
years preceding the issuance of the warrant, were clearly
rel evant to the probable cause determ nation in this case.

In dealing sinply with charges at sone tinme "in the past,"
the Court of Appeals pointed out, in Birchead, 317 M. at 703:
"That the police confirmed that two of the suspects had been
charged in the past with possession of a controlled dangerous

substance (one with intent to distribute) was a factor to be
taken into account in applying the ‘'totality of t he
ci rcunstances' formulated in Gates." (Enphasis supplied.)

The Supreme Court case |aw makes it clear that not
only prior convictions but also prior arrests and even
a crimnal reputation may be significant factors in
t he probable cause equation. In Brinegar v. United
States, 338 U S. 160, 162, 69 S . C. 1302, 1304, 93
L. Ed. 1879 (1949), rehearing denied, 338 U S. 839, 70
SSC. 31, 94 L.EJ. 513 (1949), probable cause to
believe that Brinegar was illegally transporting
liquor was based in part upon the fact that five
months earlier Brinegar had been arrested for a
simlar offense and that Brinegar had "a reputation
for hauling liquor.”™ In Carroll v. United States, 267
US 132, 45 S.Ct. 280, 69 L.Ed. 543 (1925), a factor

6 Also listed as itens to be seized were “weapons.” The
affidavit noted that West had a pending arrest warrant that
had been issued on August 13, 1998, for charges of assault and
handgun vi ol ati ons.
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in the accunul ation of probable cause of bootl egging
was the police observation of two of the suspects
selling bootleg liquor three nonths earlier.

Amrer man, 84 M. App. at 484.
Leon good-faith exception
W find that the warrant was not issued upon a substantia

basis of probable cause. W do find, however, that the Leon

good-faith exception applies as to the requisite probable cause,

as set forth by the Supreme Court in Leon. W quote the Court
of Appeals, in Connelly in its summtion of the Leon good-faith

exception:

In United States v. Leon, supra, 468 U S. at 914,
104 S.C. at 3416, the Court explained that because
reasonable mnds may differ as to whether a particul ar
affidavit establishes probable cause, the preference
for warrants is nost appropriately effectuated by
accordi ng gr eat def erence to a magi strate's
det erm nati on. Citing the Franks case, the Court
stated that the deference accorded to a nmgistrate's
determ nation of probable cause "is not boundl ess

It observed that reviewing courts will not defer
to a warrant based on an affidavit that does not
provide the magistrate with a substantial basis for
determining the existence of probable cause; that
sufficient information must be presented to the
magi strate to allow that of ficial to determ ne
probabl e cause; and the magistrate's action cannot be
a mere ratification of the bare concl usions of others.
Id. at 915, 104 S.Ct. at 3416.

The Court enphasized that "the exclusionary rule
was designed to deter police msconduct rather than to
puni sh the errors of judges and magistrates.” 1d. at
916, 104 S. . at 3417. It said that "suppression of
evidence obtained pursuant to a warrant should be
ordered only on a case-by-case basis and only in those
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unusual cases in which exclusion wll further the
purposes of the exclusionary rule."” Id. at 918, 104
S. . at 3418. In this regard, the Court questioned
whet her the exclusionary rule has a deterrent effect
when the offending officers "acted in the objectively
reasonable belief that their conduct did not violate
the Fourth Amendnent." |d.

As to the standard of reasonabl eness, the Court
determined that it was an objective, rather than a
subjective one, and required that "officers have a
reasonabl e know edge of what the law prohibits.” Id.
at 919 n. 20, 104 S.C. at 3419 n.20. Thus, where the
of ficers' conduct is objectively reasonable, the Court
said that excluding the evidence would not further the
ends of the exclusionary rule in any appreciable way.
This is particularly true, the Court said, when an
officer acting wth objective good faith has obtained
a search warrant and acted within its scope. | d. at
920, 104 S. . at 3419. The Court explained that it is
the magistrate's responsibility to establish whether
the officer's allegations established probable cause,
and accordingly an officer cannot be expected to

guestion t he magi strate's pr obabl e cause
determ nation, or his judgnent that the warrant is
otherwi se technically sufficient. ld. at 921, 104
S.C. at 3419. Nevert hel ess, the Court said that

because the officer's reliance nust be objectively
reasonabl e, there may be cases where the officer "wll
have no reasonable grounds for believing that the
warrant was properly issued.” ld. at 922-23, 104
S.Ct. at 3420.

The Court concluded that suppression was an
appropriate renmedy (1) if the nmagistrate, in issuing
a warrant, "was msled by information in an affidavit
that the affiant knew was false or would have known
was false except for a reckless disregard of the
truth,” or (2) "in cases where the issuing magistrate
whol | y abandoned his judicial role . . . [so that] no
reasonably well trained officer should rely on the
warrant,” or (3) in cases in which an officer would
not "manifest objective good faith in relying on a
warrant based on an affidavit so lacking in indicia of
probable cause as to render official belief in its
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exi stence entirely wunreasonable,”™ or (4) in cases

where "a warrant may be so facially deficient -- i.e.,
in failing to particularize the place to be searched
or the things to be seized -- that the executing
of ficers cannot reasonably presune [the warrant] to be
valid." Id. at 923, 104 S. . at 3421. Thus, as
summari zed by the Court, 468 U. S. at 926, 104 S.Ct. at
3422, "[i]n the absence of an allegation that the

magi strate abandoned his detached and neutral role,
suppression is appropriate only if the officers were
di shonest or reckless in preparing their affidavit or
could not have harbored an objectively reasonable
belief in the existence of probable cause.” Id. at
926, 104 S.Ct. at 3422.

I n Massachusetts v. Sheppard, 468 U S. 981, 104
S.C. 3424, 82 L.Ed.2d 737 (1984), the Court, in
commenting upon its holding in Leon, said that the
issue was whether the officers reasonably believed
that the search they conducted was authorized by a
valid warrant, namel y, "whet her there was an
objectively reasonable basis for the officers
m staken belief." 468 U S. at 988, 104 S.C. at 3428.
The Court declined to establish a rule that an officer
must di sbelieve a magi strate who has just advised him
"by word and by action, that the warrant he possesses
authorizes him to conduct the search he had
requested.” 1d. at 989-90, 104 S. . at 3428. See
also Malley v. Briggs, 475 U S. 335, 106 S. C. 1092,
89 L.Ed.2d 271 (1986).

Connel Iy, 322 MJ. at 727-730.

W find that Leon applies to the case at Dbar,

accordingly, the warrant should be upheld pursuant to Leon’s

good faith exception to the Exclusionary Rule. In Leon,

Suprene Court set forth four types of circunstances in Leon

whereby a warrant would not be upheld and the exclusionary rule

remai n appropriate ground for suppression. W note that
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appel l ant nentions only one of these four possible exceptions to
Leon, and argues that it effectively excludes Leon from applying
in this case. That exception to Leon is the one dealing with
cases in which an officer would not “nmanifest objective good
faith in relying on a warrant based on an affidavit so |acking
in indicia of probable cause as to render official belief inits
exi stence entirely unreasonable.” W find that this exception
to Leon does not apply to the facts of the present case, and

accordingly, we hold that the Leon good-faith exception provides
for the warrant in this case to be upheld. Bef ore going
further, we point out that we strictly confine our application

of Leon in this instance to the facts of this particular case.

During the hearing on appellant’s Mtion to Suppress, the
State argued for the application of Leon to this case, stating
that “the judge issues a warrant and then they execute a warrant
based upon the judge’'s signature or based upon the judge’'s
authorization and that is definitely where we get into good
faith. . . .7 Appellant, on the other hand, nekes the foll ow ng
argunent in support of his claim that the Leon good-faith
exception does not apply:

First, the affidavit conpletely fails to address

the “clearly relevant” veracity and basis of know edge
of the concerned citizens. Second, the police failed
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to corroborate the significant aspects  of t he
affidavit, and concentrated on activities that could
not contribute to the fair probability that contraband

woul d be found at the Appellant’s residence. Third

the probable cause, if any ever existed, is stale
because the affidavit does not provide any tenporal
context of the alleged illegal activity. Mor eover ,

the affidavit does not provide information that would
allow a reasonable inference as to the tine of the
alleged crimnal activity. Finally, the Appellant’s
arrest record is too attenuated to be contributory to
t he establishment of probabl e cause.

An objectively reasonable police officer would
have known that the affidavit in the instant case did
not contain probable cause. Addi tionally, an
objectively reasonable police officer wuld have
corroborated the “tips” provided by the concerned

citizens by conducti ng surveill ance out si de
Appellant’s residence or would have, at a mninmm
observed the activities of the Appellant. In

addition, an objectively reasonable officer would have

included information in the affidavit pertaining to

the reliability and basis of knowledge of the

concerned citizens, or in the alternative, substituted

their own direct observations of the alleged crimna
activity.

We decline appellant’s invitation to search for a three-
| egged bi ped. He cannot dismss the applicability of Leon by
raising the sanme contentions on which he relied regarding the
invalidity of the warrant due to insufficient probable cause
The points appellant raises regarding Leon are the very reasons
for which we found that the warrant was based on insufficient
probabl e cause. That is precisely why the Leon good-faith

exception exists -- it is applicable in cases like this where

there is not quite enough probable cause to support the issuance
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of a warrant, but the warrant should nevertheless be upheld
because the police officers relied upon it in good faith,
pursuant to the standards articulated in Leon, supra. W point
out to appellant that there would be no need for exceptions to
laws if the standards are the sane for both the law and its
excepti on.

Police did investigate the information they had been given.
They obtained West’'s arrest record, spoke with citizens about
appel lant’s activities, and verified that he indeed lived in the
apartnent and owned the vehicle in question. Thus, police did
not nerely make bare conclusions in this case. We found that
there was not a substantial basis for the 1issuing judge s
concl usion of probable cause, not because there was no police
investigation or supporting facts showing crimnal activity,
but, rather, because there was sinply not enough corroboration
or information regarding probable cause. Surely, there was
enough information and corroboration, however, to support the
police officers’ reasonable objective belief that the warrant
was validly based on probabl e cause.

Consi derations of probable cause depend on the precise facts
of each particular case, and reasonable mnds may differ as to
the correct determ nation. Accordi ngly, applying Leon’s

objective test in this case, we find that the officers,
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exercising their professional judgnent, could have reasonably
believed that the statements wthin the affidavit related
sufficient probable cause that the evidence sought would |ikely
be found at appellant’s apartnent. Connel |y, 322 M. at 735.

In applying Leon, we nust bear in mnd the euthanasia of
pure reason that would result from holding police officers in
the field, wusually having no |egal education besides the one
they ostensibly acquire while on duty, to a higher |egal
standard than we hold the issuing judge hinself, who has |ega
training and has the benefit of an objective and neutral
perspecti ve. It is the judge who possesses the |egal acunen to
objectively analyze the facts and render a decision as to the
constitutionality of a search warrant.

The warrant contained enough details to allow the issuing
judge to neke the determnation that there was sufficient
probabl e cause. We further point out that the suppression
hearing judge, although using a deferential standard of review,
believed the information provided within the affidavit sufficed
to establish a substantial basis of probable cause. Furt her
along the chronology of this case, we point out that our
determ nation that there was not a substantial basis of probable
cause was arrived at through a great deal of research and

anal ogy, not while on the battlegrounds of crinme, but rather
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from an arguably nore serene environnment, wth nore tinme for
anple reflection, and wth access to seemingly |limtless
resources. W certainly cannot hold the police officers in this
case to a higher standard than we expect from ourselves or from
the judges that becane involved in this case prior to our
review. See Herbert v. State, __ M. App. ___ (No. 3008, Sept.
Term 1999, filed February 2, 2001), slip op. at 33, where Judge
Moyl an, witing for this court, stated that, “[e]ven when the
warrant is bad, the nere exercise of having obtained it wll
salvage all but the rarest and nost outrageous of warranted
sear ches.” In the present case, we hold that “the reliance of
the executing officers upon the presunptive validity of the
warrant . . . exenpted the search from the sanctions of the
Exclusionary Rule.” Trussell, 67 Ml. App. at 29.
1. Sufficiency of the Evidence

Appel | ant asserts that the evidence was inadequate to prove
a sufficient nexus between hinself and the itens that were
seized in the apartnent. He points out that no narcotics were
found on his person and, therefore, <clainms that a rational
i nference cannot be drawn that he possessed the controlled
danger ous substances. We disagree and hold that the evidence

was in fact sufficient to sustain his convictions.
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Appellant’s claim conveniently ignores the nunber

different itenms seized throughout his apartnent. Trussel

of

67

Ml. App. at 34. Likewise, it seemngly discounts the applicable

law on the topic, as reiterated by Folk v. State, 11 M. App.

508, 511-12, 275 A 2d 184 (1971):

It is well-settled that the proscribed possession of

mar i huana or of narcotic drugs under the Maryland |aw

need not be sole possession. There may be joint
possession and joint control in several persons. And
the duration of the possession and the quantity
possessed are not material, nor is it necessary to
prove ownership in the sense of title.

(Gtations and internal quotation marks omtted.)

Nor is it necessary, in order to be found in joint
possession of a contraband drug, that the appellant
have a "full partnership” in the contraband. It is
enough that she controlled so nmuch of it as would be
necessary to permt her to take a puff upon a
mar i huana cigarette.

Id. at 512 (citation omtted). W stated in Folk that we

reversed convictions involving joint possession due to

1) the lack of proximty between the defendant and the
contraband, 2) the fact that the contraband was
secreted away in hidden places not shown to be within
his gaze or know edge or in any way under his control,
and 3) the lack of evidence from which a reasonable
inference could be drawn that the defendant was
participating with others in the nutual use of the
cont r aband.

Id. at 514.

have

A review of the facts of the present case indicates that al
three elements of this analysis have in fact been affirmatively
established, thus not placing this case in the sane breadth as
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t hose cases that have been reversed based on insufficiency. W
have reviewed cases in which we have upheld convictions amd
clains by appellants that they were not in direct physical
possession of the evidence seized, and we find that the present
case is in conformty:
The comon thread running through all of these
cases affirmng joint possession is 1) proximty
bet ween the defendant and the contraband, 2) the fact
that the contraband was within the view or otherw se
within the know edge of the defendant, 3) ownership or
some  possessory right in the premses or the
autonobile in which the contraband is found, or 4) the
presence of circunstances from which a reasonable
inference could be drawn that the defendant was
participating with others in the nmutual use and
enj oynent of the contraband.

ld. at 518.

In the case sub judice, the evidence of guilt, neasured
agai nst those criteria, is overwhel mng. Trussell, 67 M. App
at 35. The defendant, when arrested, was not in close proximty
with the evidence seized from his apartnent. That is only
because he fled when police came to his apartnent. Certainly,
the fact that appellant attenpted to escape from police cannot
now be used by him as a neans of distancing hinmself from the
evidence seized from his apartnent. Thus, proximty can
certainly be inputed in this case. Li kew se, we have no
difficulty in drawing a reasonable inference that the contraband
was within West's view, or otherwise within his know edge, under
the circunstances of this case. Fol k, 11 Md. App. at 518.

Evident in this case is Wst's ownership or possessory right in
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the apartnent where the contraband was found. The docunents
found during the search were addressed to West at that address.
Mor eover, we cannot overl ook what essentially amounts to West's
own adm ssion regarding this point: In West's appeal to this
Court, his first argunent is titled, “The trial court erred in
denying the appellant’s Mtion to Suppress the itens seized at
appel lant’ s residence.” There was, furthernore, before the
fact-finder in this case the presence of abundant circunstances
from which a reasonable inference could be drawn that Wst was
participating with his co-defendant in the nutual use and
enjoynent of the contraband found. West's attenpt to flee from
the prem ses when the police arrived is quite significant in
this regard.

It was the jury's province to decide whether a sufficient
nexus exi sted between appellant and the itens seized. The jury
bel i eved that there was and returned several convictions against
appel | ant . It suffices to say that we are fully convinced that
the adm ssible evidence adduced at trial either supported a
rational i nference of , or denonstrat ed directly or
circunstantially, the facts to be proved, from which the jury
could fairly be convinced, beyond a reasonable doubt, of
appel l ant’s possession of the evidence seized, and, therefore

of his guilt for the offenses charged. Thus, it was proper for
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the trial court to submt +the case to the jury for its

apprai sal. Shoemaeker, 52 MI. App. at 486; Metz v. State, 9 M.
App. 15, 23, 262 A . 2d 331 (1970); WIlliams v. State, 5 M. App.

450, 459, 247 A 2d 731 (1968).

JUDGVENTS AFFI RVED.
COSTS TO BE PAI D BY

APPELLANT.
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