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Thi s case, whichis before us for the secondtinme, concernsthe
i nposition of an Agricultural Land Transfer Tax (“Ag Tax”) of
$408, 377.50, as wel |l as a penalty of $40,837. 75, triggered when t he
Super vi sor of Assessnents (the “Supervisor”) of Prince George’s County
(the “County”), ! appel | ee, renoved the agricul tural use assessnent t hat
benefitted t hree conti nguous parcel s of | and owned by Rouse- Fai r wod
Limted Partnership (“Rouse”), appellant. The properties were found
disqualified for the agricultural use assessnment after they were
rezoned to M xed Use Cormunity property (“MX-C'), at Rouse’s request.
The renoval of the agricultural use assessnent ledtotheinposition of
t he Ag Tax and penalty. The Tax Court uphel d the Ag Tax and penal ty,
which led to Rouse’'s first appeal. See Rouse-Fairwood Linted
Par t nershi p v. Supervi sor of Assessnents of Prince George’s County, 120
Md. App. 667 (1998) (“Rouse |I7).

Fol | ow ng our remand i n Rouse |, the Tax Court agai n uphel d the
Ag Tax and penalty, by Order dated November 4, 1999. Thereafter,
pur suant to an opi ni on of May 12, 2000, the Circuit Court for Prince

George’s County affirmed. This appeal followed.

! Pursuant to Md. Code (1986, 1994 Repl. Vol ., 2000 Supp.), § 2-
105 of the Tax-Property Article, each County and Baltinore Gty has a
Supervi sor of Assessnents, who i s an enpl oyee of the State Departnent
of Assessnents and Taxation. See Abranmson v. Mont gonery County, 328

Ml. 721, 727 (1992).



Md. Code (1986, 1994 Repl. Vol ., 1996 Supp.), 8 8-209(h) (1) (ii)
and 8 13-305(c) (2) of the Tax-Property Article (“T.P.”) arecentral to
t his case.? On appeal, Rouse contends t hat t he Supervi sor, the Tax
Court, andthe circuit court erred by consideringthe three parcels as
a singleentity when anal yzing the “nore i ntensi ve use” i ssue under
T.P. 88-209 (h)(1)(ii). Instead, Rouse maintains that each parcel
shoul d have been consi dered as a discrete entity, sothat all three
parcel s woul d not have been di squalified for the agricultural use
assessnent. Then, only Parcel 1 woul d have been subj ect to the Ag Tax
and penalty, pursuant to T.P. 8§ 13-305.

On appeal, Rouse presents two questions for our consideration:

1. In light of this Court’s holding that this case

“presents a Euclidian zone (R R as it existedon June
30, 1972) as a base zone for conpari sonto a pl anned
unit devel opnment (or floating zone), the M X-C, as
enbodi ed i n Rouse’ s approved prelinm nary devel opnent
plan”...did the Tax Court err as a matter of lawin
findingthat MX-Cis anoreintensive zoni ng cat egory
t han [ Rural -Residential] wthout referencetothe uses
permtted by Rouse’ s approved prelimnary devel opnent
pl an on each of the three propertiesinvolvedinthis

case?

2. As a matter of fact, based on t he evi dence of record

2\We note that T.P. 8§ 8-209 was anended i n 1997. The anmendnent
redesi gnated the provisioninissue here, T.P. § 8-209(h)(i)(ii); that
section is now codified in T.P. 8§ 8-209(h)(1)(i). Because the
amendnent i s applicableto all taxabl e years begi nning after June 30,
1997, 1997 Md. Laws Chap., we shall refer tothe earlier version of
T.P. §8-209. Simlarly, although the current version of the Tax
Property Article includes a 2000 Suppl enment, we nust consi der the
version of the statute in effect at the relevant tine.



and the definition of intensity of use adopted by this
Court inRouse |, isthe use permtted under the M X-C
zoning [of Parcels 2 and 3] | ess intensive than the use
permtted on those sane parcels under R-R zoni ng?
For the reasons that follow, we shall affirm
FACTUAL AND PROCEDURAL BACKGROUND

The dispute involves the sanme evidentiary record that we
considered inRouse |I. By Order dated August 3, 2000, we permttedthe
parties tore-submt the sane Joi nt Record Extract that they previously
presented in connection with the first appeal, updated with a
Suppl enentary Extract. Inthe same spirit, we shall incorporate here
nost of our factual summary fromRouse |, 120 vd. App. at 673-684, and
supplenent it with additional information pertinent to this appeal.

I n January 1990, Rouse acquired three contiguous propertiesin
Prince George’s County fromthree different owners. The land is
| ocated just west of the City of Bow e, and consi sts of a total of
1,058 acres. Parcel 1 contains approximtely 473 acres, Parcel 2
consists of approximately 339 acres, and Parcel 3 neasures
approxi mately 246 acres.

At the tinme Rouse acquired the subject properties, each was used
as a sod farmand was benefitted by an agricul tural use assessnent
under T.P. 8§ 8-209. To mmintain that favorabl e assessnent, and to
avoi d i npositi on of the Ag Tax, appel |l ant fil ed a decl arati on of intent
for each parcel with the State Departnent of Assessnents and Taxati on

(“SDAT”), pursuant to T.P. 8§ 13-305(c)(1)(i), by whichit agreedto
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mai ntai n the agricul tural use of each parcel for five consecutive tax
years, i.e., until July 1, 1995. Under T.P. 8 13-305(c)(2)(i), if a
transfereefailstoconply withthe declaration of intent, or if the
property fails to qualify during the five-year period for the
agricultural use tax assessment under T.P. § 8-209, then the Ag Tax,
pl us a 10%penalty, i s due onthe “portion” of thelandthat failsto
satisfy the declaration of intent or qualify for agricultural use.

At therelevant time, therezoning of land after July 1, 1972, to
a nore intensive use than was perm tted on or before July 1, 1972,
disqualifiedtheland for an agri cul tural use assessnment. T.P. § 8-
209(h)(1)(ii) stated:

[ TThe followi ng | and does not qualify to be
assessed under this section:

* * *

(i1) land rezoned after July 1, 1972, to a
nor e i ntensi ve use than the use permtted on or
before July 1, 1972, if a person with an
ownershipinterest intheland has applied for or
requested the rezoning....[3
It is undisputed that onJuly 1, 1972, the subj ect properties were
zoned R-R (Rural Residential).
In 1992, the Prince George’ s County Code was anended t o i ncl ude

a Pl anned Unit Devel opnent (“PUD’) zoni ng category, called M xed Use

3 Under the anmended statutory provision, applicabl e after June 30,
1997, | and does not qualify for an agricul tural use assessnent if it is
“rezonedto anoreintensive use than the use that i nmedi ately preceded
the rezoning....”



Community (“MX-C"), for large tracts of at | east 750 acres. See
Prince George’'s County Zoning Ordinance (1994) (the “Zoning
O di nance”), 8 27-546.04(a). Appellant participatedin devel oping the
ordi nance that created the classification.

On May 3, 1993, Rouse filed an Application for Zoning Mp
Amendnent, seeking torezone all 1,058 acres of the subject properties
to M X-C. As required, the Application was acconpanied by a
Prelim nary Devel opnent Pl an (“PDP”). Accordingto Rouse, whenthe
County approves the M X-Czoning, it necessarily adopts the PDP. In
t his case, the PDP provided for a m x of uses on the | and, including
residential, comrercial, recreational, and public. Eventually, a Final
Devel opment Plan (“FDP”) nust be fil ed and approved, which nust be
generally consistent with the PDP.

On May 9, 1994, the County enact ed a Zoni ng O di nance appr ovi ng
the M X-Czoning for all 1,058 acres. The Zoni ng Ordi nance of May 9,
1994, provides, in pertinent part:

Tot al devel opnment of this 1,058 acre site shall belimted

to 1,799 dwelling units, 100,000 square feet of retail

space, and 250, 000 squar e feet of

of ficel/ service/institutional uses, and such ot her “community

space” determ ned t o be appropri at e duri ng subsequent phases

of approval .

Rouse i ntends t o devel op t he subj ect properties over aperiodof tento
fifteen years.

The rezoni ng of Rouse’s land to M X-C occurred | ess thanfive

years after Rouse purchased t he subj ect properties, and while the
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parcel s were subj ect tothe declarations of i ntent. The Supervi sor
concl uded t hat t he rezoni ng of the three parcelsto M X-Cconstituted
a nore intensive use than had been perm tted under the R-Rzoni ng t hat
was i n effect onJuly 1, 1972.4 As aresult, in Decenber 1994, appell ee
i ssued three separate notices to appel | ant, advi si ng t hat t he May 1994
rezoningto M X-Cviol ated Rouse’ s decl arati ons of intent. Therefore,
pursuant to T.P. 8§ 13-305, the Supervisor levied an Ag Tax of
$408, 377. 50 and penal ti es of $40, 837.75. Appel | ant appeal ed to t he Tax
Court .

On January 17, 1996, the Tax Court hel d an evi denti ary heari ng,
at which both parties presented expert w tnesses. The experts
testifiedabout the permtted uses of the subject properties under the
current M X-Czoning andthe R-Rzoning. The experts al so expressed
t hei r opi ni ons about whet her M X- C zoni ng was a nore i ntensi ve use t han
R-R zoning as of July 1, 1972.

Under R-Rzoning in 1972, the m ni muml ot size was 20, 000 squar e
feet for singlefam |y detached resi dential devel opnent. “Cd uster”

devel oprents, >wi t h reduced | ot sizes andtheflexibility tointroduce

4 At the tinme of the rezoning, the subject properties were
actually zoned R-E (Rural Estate). For purposes of this appeal,
however, the parties agreethat the REzoningisirrelevant. As we
observed, under T.P. 8 8-209(h)(1)(ii), therelevant zoningis R-R
because that was t he zoni ng for the subject properties that was in
effect on July 1, 1972.

S uster devel opnents are a di scretionary alternative devel opnent
(continued...)



singlefam |y attached dwel | i ngs (t ownhouses) intothe total dwelling
yi el d of a devel opnment proposal (but at no greater nunber of total
units than coul d be obt ai ned under t he maxi nrumal | owed non-cl uster
density of 2.0 units per acre), were also permtted. But the
difference between the reduced | ot size (10,000 square feet for
det ached dwel Il i ngs and 1, 500 square feet for townhouses) and t he
conventional | ot size (20,000 square feet) was to be set asi de as open
space el sewhere inthe parcel. Nonresidential uses, permtted as of
right, included, inter alia: churches, libraries, nuseuns, public
bui | di ngs, public parks, and ani mal hospitals. Uses permtted by
speci al exception included, inter alia: airports, antique shops,
ceneteries, comrercial recreational attractions, golf courses,
hospitals, notels, horseracingtracks, sanitary landfills, sawml|s,
and touri st hones. Principal uses not enunerated as perm tted uses or
as special exception uses were expressly not allowed in the R-R zone.
M X-Czoning all owa m x of usesontheland. Inorder to obtain
M X-C zoning, the prelimnary devel opnent plan acconpanying the
rezoni ng application nust denonstrate that the PDP conplies withthe
followingcriteria: (1) at | east 30%of the gross area nust be devot ed
to community use areas; (2) at |east 10%of the gross area nust be

devotedtosinglefamly, lowdensity dwellings; (3) at | east 20%of

5(...continued)
scheme avail able only through the subdivision process.
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the gross area nust be devoted to single famly, nmediumdensity
residential units; (4) no nore than 15% of the gross area nmay be
devoted to “other residential” units; and (5) nonresidential areas nust
conpri se between 5% and 20%of the gross area of the zone. These
general paraneters of the devel opnent are refinedinthe subsequent
phases of t he approval process, in which the devel oper nust submt a
Conpr ehensi ve Sketch Pl an (“CSP”) and a Fi nal Devel opnent Pl an. Both
the CSP and FDP nmust be consistent with the PDP.

Permtted residential uses inthe M X-Czone i nclude: single
fam | y det ached houses; t ownhouses; dupl ex houses; and apartnments. As
amtter of right, various nonresidential uses are al so permtted under
M X- C zoni ng, but not under R-Rzoning. These include: banks; data
processing facilities; eating or drinking establishnments; research and
devel opnment and testing | aborator[ies]; blueprinting, book, camnera,
gift, jewelry, nusic, souvenir, or other specialty stores; departnent
store; dry cl eani ng; drugstore; food and beverage store; gas stati on;
har dwar e st ore; pet shop; photographi c supply store; seaf ood nar ket ;
repair shops; variety and dry good stores; and an arena.

Appel | ant’ s | and use pl anni ng expert, Thomas Ki effer, the head of
t he pl anni ng and zoni ng depart ment of Ben Dyer Associ at es, opi ned t hat
“t he devel opnent permtted under the M X-Cat [the subj ect properties]
islessintensethanthat permtted under the RR ” He conparedthe

properties under the two zones, using sone of the criteria devel opedin



t he 1960s by t he Federal Housi ng Adm ni stration (“FHA")® and sone of his
own. Kieffer admtted that he coul d not performan anal ysi s using al |
of the FHA factors, however, because the factors were designed to
anal yze conpl et ed proj ects rat her than pl anned projects. He consi dered
the following factors: (1) density, expressedinterns of dwelling
units per acre (“du/ac”) for residential devel opnent, and fl oor area
ratio (“FAR’) for nonresidential devel opment; (2) average househol d
size; (3) student yield; (4) sewage di sposal requirenents; (5) parking
requi renents; and (6) traffic congestion. Kieffer concludedthat, in
every cat egory except two (parking requirenents and traffic generation
during p.m peak hour trips), the R-R zoning category was nore

i ntensive than M X-C zoni ng.

6 The factors used by the FHA i n determ ni ng Land Use Intensity
(“LU ™) are found in Byron R Hanke, Pl anned Unit Devel opnent and Land
Use Intensity, 114 U. Pa. L. Rev. 15 (1965). Hanke, who was t hen t he
Chi ef Land Pl anner for the FHA, descri bed the intensity factors as
follows, at 114 U Pa. L. Rev. at 22:

LU expresses a group of six physical rel ationships in a devel oped
property. First, it expresses the overall relationship of the
anmount of buil ding mass (total fl oor area) to the amount of | and
area. Second, it relates total open space of a propertytoits
total floor area. Inother words it contrasts the exterior open
spacewththeinterior residential space, thereby relatingthe
i ndi vidual to his environnment. Third, in consideringexterior
open space, LUl distingui shes between space that i s for peopl e,
called livability space, and the space that i s used for cars.
Fourth, it considers | arge recreation space as wel |l as ot her
outside livability space. The final tworatios rel ate t he nunber
of car storage spaces to the nunber of living units. One
consi ders only | ong t er mpar ki ng spaces for occupants, whilethe
ot her considers all spaces includi ng short tine spaces for guests.
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Regar di ng t he nonresi denti al uses, Kieffer conpared a hospital,
whi ch was a permitted use as amatter of right in RRRzoningin 1972,
tothe m x of office, service, andinstitutional type uses permtted
under M X- C zoni ng. For conpari son purposes, Kieffer usedthe G eater
Laurel Beltsville Hospital, which had been built inan R Rzone, on a
48 acre parcel. After considering theintensity factors, Kieffer
concl uded that t he hospital under R-Rzoni ng woul d be nore i ntensive
than the comrercial type uses permtted under M X-C zoning.

Ki effer’s conpari son of residential devel opnent under R-R zoni ng
and M X-C zoni ng focused largely on the differences in density.
Specifically, he determ ned that, based on a housi ng m x of 75%si ngl e
fam |y detached dwel | i ngs and 25%si ngl e fam |y attached dwel | i ngs, the
R-Rzoni ng had a net density of 1.849 dwelling units per acre. Onthe
ot her hand, under M X- Czoni ng, pursuant to t he PDP approved as part of
the M X-Crezoning for the subj ect properties, based on a housi ng m x
of 37%singlefam |y detached dwel Ii ngs, 58%single fam |y attached
dwel I i ngs, and 5%nulti-fam |y housing, the net density woul d be 1. 79
du/ ac. In his analysis of the MX-C zoning, Kieffer deducted
approxi mately 60 acres to account for a proposed road i nt er change t hat
exi sts onthe current master plan. Kieffer didnot subtract this 60
acres when he anal yzed the subject properties under R-R zoning,
however, because t he i nt erchange di d not exi st on the 1972 nmast er pl an.

| nst ead, Kieffer subtracted 21 acres under his R-Rzoning anal ysisto
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account for an “outer beltway” that had been shown on the 1972 nast er
pl an. ’

I n view ng t he subj ect properties collectively, Keiffer concl uded
that M X-Czoning was | ess intensive than R-Rzoning. I|n addition,
Ki ef f er anal yzed each of the subject propertiesindividually. For
Parcel 1, he concl uded that the residential uses under M X-Cwere nore
i ntensive than under R-R, but that the nonresidential uses on t hat
parcel were |l ess intensive than under RR Wth respect to Parcel 1,
he opi ned that M X- Czoni ng was not nore i ntense than R-Rzoning. He
expl ained: “[lI]t’stooclosetocall. | can’t say for sure that the
overal | effect is that parcel one woul d be nore i ntense under the M X-C
zone.” For Parcels 2 and 3, however, which are solely targeted for
resi denti al devel opnent, Kieffer concluded that M X-Czoni ng was | ess
i ntensive than R-R zoni ng.

Thomas Lockard, a | and use pl anner with the Prince George’ s County
Pl anni ng Depart nment of the Maryl and- Nati onal Capital Park & Pl anni ng

Conmi ssion, testifiedas an expert for appell ee. He saidthat, as of

" The parties di sput e whet her the difference--39 acres--shoul d
have been deduct ed under the R-Ranal ysis. Kieffer acknow edged t hat,
i f he had deducted 60 acres under R-R zoni ng, instead of 21 acres,
there woul d be 1, 773 total residential units under R-Rzoni ng, conpared
to 1,799 residential units under M X-C zoni ng. Appel |l ant argues t hat,
because T.P. 8 8-209 only requires conparisonw th the “use permtted
on or before July 1, 1972,” the i nterchange shoul d not be consi dered,
because it was not on the 1972 naster plan. W need not resolvethis
i ssue, however, because, as we shall explain, density is not the sole
criterion in determ ning whether the rezoning results in a nore
i ntensi ve use of the | and.
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July 1, 1972, theonly dwelling types permtted under R-Rzoni ng were
singl e fam |y detached hones and, i n a cl uster devel opnent, singl e two-
fam |y attached homes.® Lockhard noted that, unlike inthe M X-C
category, no apartnments were permttedinan R Rproperty. Lockard
al so stated that, under M X-Czoning, the permtted dwellings include
single fam |y det ached houses, t ownhouses, dupl exes, tripl exes, and
apartnent buil di ngs. Regardi ng nonresidential uses, Lockard |listedthe
commerci al establishments permtted as a matter of ri ght under M X- C,
but not under R-Rzoni ng. He al so observed t hat a hospi tal woul d be
“probably t he nost i ntensive use that woul d have been permttedin the
R-Rzone.” Lockard offered his opinionthat, “based...onthe types of
uses generally permtted under the R-R zone versus the types,
guantities, and anmounts of uses permtted under the M X-Czone,” the M
X- Czone, under Rouse’s approved PDP, is noreintensive than was the
R-R zone in 1972.

The fol |l ow ng testinony during Lockard’ s cross-exam nationis
not ewor t hy:

[ APPELLANT’ S COUNSEL] : You di d a conpari son here, right?

You did a conpari son between the M X-C zone and the R-R

zone, is that correct?

[ LOCKARD] : That's correct.

8 On Cctober 17, 1972, the County Council of Prince George’s
Count y anended t he zoni ng ordi nance to prohi bit attached dwel Iings from
cluster devel opnent inan R-Rzone. That anendnent i s not applicable
tothis case, however, because T. P. 8 8-209 requires a conpari son of
zoning in effect on July 1, 1972.
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[ APPELLANT’ S COUNSEL] : When you used, as your conpari son,
the R-R zone, did you | ook at the PDP which was approved?

[ LOCKARD] : | di d.

[ APPELLANT” S COUNSEL]: And was that the basis of your
anal ysi s?

[ LOCKARD] : I't was, as well as the types of uses that are
permtted in that zone by ordinance.

[ APPELLANT’ S COUNSEL]: So you | ooked at t he types of uses
that could have been applied to this M X-C zone?

[ LOCKARD] : And still can be devel oped on this property.

[ APPELLANT' S COUNSEL]: W I Il you agree with nme that the
permtted uses onthis property will be those uses that are
descri bed on the final devel opnent planfiledintheland
records?

[ LOCKARD] : That's correct.

[ APPELLANT” S COUNSEL] : And t hat t he fi nal devel oprent pl an
must be consistent with the uses set forth on the PDP?

[ LOCKARD] : That is correct.

[ APPELLANT’ S COUNSEL] : So you agree t hat as far as permtted
uses and bul k regul ati ons and ot her zoni ng requirenents, we
| ook tothe FDP as ulti nately approved consi stent with the
PDP, is that correct?

[ LOCKARD] : That is —that iscorrect toapoint. Uptothis
poi nt not all of the uses onthis property have beentied
down with any specificity. They have been generally
identifiedastowhat they will be. But not —but there are
many uses which could fall under the office, service,
institutional use for which we have two hundred and fifty
t housand square feet approved.

* * *

[ APPELLANT’ S COUNSEL]: Looking at the permtted uses
approved in the PDP, and the FDPwi || be consistent withthe
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PDP, is that correct?

[ LOCKARD] : It would have to be.

[ APPELLANT S COUNSEL] : Right. Looking at the permtted uses

in the PDP, there’s a limtation of one thousand seven

hundred and ninety-nine dwelling units, is that correct?

[ LOCKARD] : That's correct.

[ APPELLANT’ S COUNSEL] : So when soneone suggests t hat wel |

you coul d have nore dwel | i ng uni ts because you coul d get two

per gross acre, that’sreally not relevant totheintensity

of usethat will be permtted under this M X-Czone, isn’t

that correct?

[ LOCKARD] : That is correct. They are —the applicant is

capped at one thousand seven hundred and ni nety-nine

dwel ling units and cannot exceed that, no.

(Enphasi s added).

Inits analysis, the Tax Court focused on the nmeani ng of the
phrase “nore intensiveuse” inT.P. 8§ 8-209, whichis not definedin
the statute. The Tax Court al so acknow edged § 27-109(b) of the Zoni ng
O di nance, whichlists the various zoning cl assifications fromleast to
nost intensive. It states:

[ T] he order of intensity of zones is |listed as
foll ows, beginningw ththeleast i ntense zone
and progressing to the nost intense:
(1) ROS, S, RA RE V-L, RL, V-M R-
R RS R80, R55 RMH R35 R20, RM RT,
R-30, R 30C, R 18, R18C, R U, R 10A R 10, R H,
CA CO MX-C MUTC...
(Bol df ace added). The Tax Court not ed, however, that although M X-Cis

|isted as being noreintensivethan R-R, the testinony denonstrat ed

that thelistingwas “apretty arbitrary thing” andthat it was done
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for other purposes.
In its oral opinion, the Tax Court said, in part:

[Als far as | amconcerned, [t he Legi sl at ure was]
| ooking at it from the standpoint that the
property owner was taking an action to make
sonet hi ng nore val uabl e, and to be able to do
sonmething with a piece of property that they
coul d not do before.

...[S]leldom have | ever seen sonebody
requesting arezoning of propertyif it wasn't
going to end up being a financial benefit to
them This is generally what happens.

Now, inthis particular situation, what has
been ably presentedto this Court, and donein a
very detailed fashion, is that when | define
intensive, | shoulddoit andlimt nmy definition
of it to whether or not there are, for instance,
nore units that are created by this rezoning.
And it’s represented that it’s actually |ess.

I n other words, it’s been shown here by
various exhi bits and testinony t hat by proceedi ng
inthe manner that [appellant] is allowedto do
under the M X-Czoning, that we actually end up
withless units than we do under the R-R; t hat
when we t ake al | of the other factors that deal
withintensities, that for the nost part not all
of them but npost of themcone up | ess than R R

Unfortunately for [appel lant], | do not feel
that that aloneis the criteria that has to be
factored in in making a decision as to what is
meant by the word i ntensive as used in 8-2009.
And | say that for this reason —it is undi sputed
that [appellant] is goingto be ableto do, as a
matter of right, not as a matter of speci al
exception, but as a mtter of right nore things
than could be done under the R-R zone.

For i nstance there’s awhol e laundry list of

commerci al type activities that a property owner
withthis type of zoningisentitledto do under
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t his type zoni ng that they coul dn’t do under R-R
Thereis adifferenceinthetype of residential
units that they can have inthis zoning that they
couldn’t have under R-R

Again, I'’mnot |osing sight of the fact
about the densities and howthey have to renain.
But still for instance we knowthis, that under

R-Ryou coul dn’t have an apart nent house. Under
this particular zoning that you can have an
apartnment house.

The bottomlineisthis —isthat thereis
much nore | eeway exists [sic] as far as the
zoni ng code goes to the property owner withthis
type zoning than with the |eeway that the
property owner had under an R-R zoni ng. And as
far as | amconcerned, that becones a factor of
maki ng somet hi ng nore intensive.

* * * *

And t he reason there’s not going to be a
great number of [properties with this type of
zoni ng] is that nunber one, you have to have a
m ni rumof seven hundred and fifty acres to even
begin to quali[f]y for this.... There are
parameters that are built into this and
gui del i nes t hat have to be fol | owed, but for all
i ntents and purposes this property owner getsto
structure this insuch a mnner that they can go
ahead and do pretty nmuch everyt hing they want to
do under —as far as devel oping this piece of
property goes.

| n ot her words, we even had testi nony here
today that it nay betentofifteen years before
all of thethings that are goingto be donewth
this property are eventual |l y done. And again |
cannot ignore the fact, nor do!l criticizeitin
any way, shape or form that it appears that the
property owner inthis case, or [appellant] in
this case, is really the one that nudged the
county to turn around and create a zoning
category such as this.
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...l would belikeanostrichstickingits
head in the sand if | didn’t think that the
Rouse- Fai rwood Devel opnent Li mted Partnership
was noving forward to develop this land in a
manner that is goingtobefinanciallytotheir
best interest.

And again, thereis nothingwongwththat.

* * * *

But t he deci sion that | have to make t oday
i s whet her or not | feel that under this section
of the Code, that when this becane MX-Cif it
went to a nore intensive use. And it is not
easy. It is not an easy decision to make.

But | am making the decision that it is
subject to the tax, and that it was a nore
intensive use. And here is one of the real
reasons that | do, and bearinginmnd all of the
testinmony that |’ ve heard, and al |l t he evi dence
that’ s been received here today.

And |I’m quoting, you know, from an
annotation that’s under this section. And it
says this section nust be strictly construed.
The preferential treatnment accorded by this
sectionis essentially an exenption, and as such
the section nust be strictly construed.. ..

And then the preferential treatnment accorded
by this sectionis essentially an exenption and
as such nmust be strictly construed in favor of
the taxing authority. If any real doubt exists
astothe propriety of an exenption, that doubt
must be resolved in favor of the State.

And that is exactly where |l findnyself in
connectionwith this particular situation. |
have sat here and | have | i stened very carefully.
| have turnedit over innmy m nd many di fferent
ways. . ..
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.1 have sat here, andas difficult asit
is, when!| apply thelawas | just readit from
a coupl e of di fferent Maryl and cases, to doubt an
exenption is to deny an exenption. And that’s
where | amhere. | doubt it, and | have to deny
it. Sothe Court will sign an order affirm ng
the assessnent that was nade against this
property by the Supervisor.

Accordi ngly, on February 21, 1996, the Tax Court i ssued an order
affirm ng appel |l ee’ s deci sion. Thereafter, appel | ant sought reviewin
the circuit court. 1In an oral opinionissued March 28, 1997, the
circuit court affirmed. The judge stated:

| agree with the taxing authority. | see
i ntensive--1 picture this bucolic country side
wi t h horses and chi ckens and pi gs and so forth.
And we start there and we nove toward the city.
e start havi ng our subur bs with
sprawl i ng...homes and so forth.

So, eachtine as we noveintowards the big
city, we are getting nore and nore i ntense use
and | think that’s what the tax judge foundin
this case, that infact when we went fromrural
residential to this m xed use of this land in
allowing light industry and so forth, it was a
nore i ntense use than when it was under rural
residential .

| don’t believe [the Tax Court] nade [its]
deci sion just onthe fact that the val ue of |and
went up....

| believe he was correct not just by the
standard of review | believe he was correct. ...

Appel | ant subsequently appealedtothis Court. InRousel, we

essentially considered two issues: (1) whether the Tax Court
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erroneously interpretedthe phrase “nore i ntensive use” inT.P. § 8-209
(h) (1) (i1); and (2) whet her the Tax Court erred by failingto consider
Rouse’ s al ternative positionthat the three declarations of intent,
filed pursuant to T.P. 8 13-305(c) (1), evidencedthat the three parcels
are distinct and require separate analysis in regard to the
agricultural use assessnent and Ag Tax.

Acentral issuein Rouse |l concernedthe neaning of the undefi ned
statutory term “nore intensive use,” contai ned, at the rel evant tine,
inT.P. 8§ 8-209(h)(1)(ii). Rousel, 120 Md. App. at 686, 689. In
construing that term the Tax Court consi dered significant the m ni num
| ot size of 750 acres neededto qualify for M X-Czoni ng, the “| eeway”
af forded by such zoning, and the wi de variety of comrercial and
residential uses permtted by M X-C zoning and the PDP. We were
satisfiedthat the Tax Court correctly construed the phrase. In our
vi ew, the rezoni ng aut hori zed t he “potential change i n character, al ong
t he conti nuumt oward an urban or i ndustrial environment....” 1d. at
691. |If theland was consi dered as a whol e, we agreed wi t h appel | ee
that the subject properties were rezoned to a “nore intensive use.”

As an al ternative position, however, Rouse clained that the three
parcels were discrete units, and thus should have been eval uat ed
separately to determ ne whet her each declaration of intent was
br eached. That argument was |argely grounded in T.P. 8§ 13-

305(c)(2)(i), whichprovides, inpart: “If thereisafailuretoconply
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with adeclarationof intent filed [under T.P. 8§ 13-305]...0r thereis
afailuretoqualify for thefarmor agricultural use assessnment under
[T.P.] 88-209...duringthetinethat adeclarationof intent isin
effect, the agricultural |and transfer tax, plus penalty, is due [only]
on that portion of thelandthat fails toconply withthe declaration
of intent or to qualify for farmor agricultural use.” (Enphasis
added). Rouse observed that, under the PDP, 53 acres of Parcel 1 were
desi gnat ed for nonresi dential devel opment, but Parcels 2 and 3 were
“targeted only for residential devel opnent and open space under t he
PDP....” Rousel, 120 Md. App. 695. Accordingly, Rouse clainedthat,
at worst, only Parcel 1 failed to conply with the declaration of
intent, but Parcels 2 and 3 of the subject properties were “still
entitled to the agricultural tax assessnment.” |d.

In response, appell ee argued that the three parcels did not nerit
separate considerationastointensity of use, because all three were
conbined to create a single property eligible for M X-C zoning.
Mor eover, none of the parcels was | arge enough, by itself, toqualify
for M X-C zoning, which requires amnimumof 750 acres. Further,
appel | ee contended t hat t he rezoni ng was achi eved t hr ough one zoni ng

appl i cati on, and approved by one ordi nance, pursuant to a si ngl e PDP.

V% recogni zed i nRouse | that none of the three parcel s woul d have

been | arge enough, by itself, toqualify for MX-Czoning. But, we
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al so acknow edged t hat, based on t he pl ai n | anguage of T.P. 8§ 13- 305,
it was arguabl e that the Ag Tax and penalty were due only on the
“portion” of theland, or the particul ar parcel, that didnot conply
wi th the declarationof intent. 1d. at 697. Because the Tax Court did
not i ndi cate whether its finding of noreintensive use was predi cated
upon all three parcel s considered collectively or separately, and
because it did not specifically address Rouse’s alternative argunent
that it was entitledto a separate intensity anal ysis for each parcel,
we remanded to t he Tax Court to expl ai n whet her and why t he Ag Tax was
due for all three parcels, rather than just the of fending “portions” of
the | and. Rouse |, 120 Md. App. at 697-8; see United Parcel Serv.,
I nc. v. People s Counsel, 336 Ml. 569, 577 (1994) (recogni zing that an
agency’ s deci si on may be affirned only upon t he agency’ s fi ndi ngs of
fact and for the reasons stated by the agency.)

Fol | owi ng our remand, the Tax Court heard oral argunent on August
25, 1999. In an oral opinion, the Tax Court noted that the entire
tract had been rezonedto M X-C, a zoning cl assificationthat all owed
for “noreintensive use” thanthe prior R-Rzoni ng, and concl uded t hat
all three parcels were disqualified fromthe agricultural use
assessnent and subject to the Ag Tax and penalty. The Tax Court
reasoned, in relevant part:

[All though I may not have saidit incrystal clear words, I

was considering all three parcels as oneunit.... Inother
words, if it were [a] circunstance where | had concl uded
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factually, after hearingall the facts, and i n accordance
with the applicable statutes, that the tax shoul d not have
applied to one or nore of the parcel s described, | certainly
woul d have said that in relation to the opinion that |
di ct at ed.

Nowfor amnutelet me back upand 1’1l not intendto
reiterate or eventry toreiterate what |1’ve saidinthe
oral opinionfromthe bench back [in]...1996. But part of
thethingsthat |’ve saidinthat opinionwasthat the MXC
zoning allowed a nore intensive use than the RR, which
stands for rural residential zoning, that existed onthe
property prior toit being changedto MXC. Wen that --when
this casewas originally beforethis Court, the Petitioner
was di sputing the inplenentation of the agricultural
transfer tax penalty or assessnent or whatever we want to
call it, that is, thenoney that is...calledfor to be paid
under 13-305. They were disputingthat it even appliedto
one. For instance, they were, ineffect, sayingthat the...
MXC is not [a] nore intensive use and that none of this
property should be subjected to the tax.

| know and we cleared it up this norning before we
began this hearing that the Petitioner has changed her
opi nion as to Parcel 1 and apparently nowconcedes that [it]
is subject to the tax, but they maintain that for the
reasons they cite and are supposedly supported by the
opi ni on of the Court of Special Appeals, that this Court
shoul d make a di fferent finding as to Parcels 2 and 3 f or
t he reasons st ated.

Wel |, again, | et me read fromthe opi ni on of the Court
of Speci al Appeal s... “Had MXC zoni ng exi sted in 1972, we do
not believe that Rouse could have maintained the
agricultural use assessnent andit would beillogical to
interpret the statute to permt such uses to day.”

* * %

[ TI hi s Court does not changeits mnd fromthe fact
t hat Parcel s Nunber 2 and 3 are, in fact, subject tothe
agricultural transfer tax. Just as | held and found back in
1996.

Now | say that for different reasons. One of themis
that | thinkit is only sensibleand|I think cormbn senseto

22



a degree di ctates that when one reads. .. Tax Property Section
8-209 regarding the situations that can elim nate the
agricultural assessnent on properties, it specifically
states, “Land rezoned after July 1, 1972 to a nore i ntensi ve
use than the use permtted on or before July 1, 1972...."
Nunmber one, there is no dispute in this case that the
present owner of the land is the one that requested the
rezoning. As a matter of fact, as was recogni zed in the
opi nion of this Court back originally . . . [Rouse]
apparently worked with the County to even create this type
of zoning so they could do what they wanted to do in
connection with this devel opnent. And so there isn't a
guestion but that all the facts are such that this property
falls squarely intothis paragraph. The only question being
about the intensive use. And|l’mgoingto say this that as
far as | amconcernedfor all thereasonsthat | statedin
my original oral opinion, | think that the MXC zoning is
nore intensive than RR. ...

The way | read Section 8-209[,] if the rezoningis
concl uded to be of a nore i ntensive use, then | think that
triggersthe agriculturetransfer tax. If | followedthe
| ogi ¢ and t he argunent bei ng made by t he t axpayer inthis
case... it seenstone... that the Maryl and Legi sl atureis
going to have to change the | aw.

* * *

Pl ease note t hat when one reads [ T. P. 8 13-305], that
st at ut e never uses t he | anguage nore i nt ensi ve use. That
section of the statute doesn’t say a nore i ntensive use.
What that section of the statute saysthat if thereis a
portionthat failstoconply. Tonme, thetwo sections are
no way tied together inthe fashion that is indicated by
Petitioner or even [the] Court of Special Appeals. | don't
t hi nk that we turn around and | ook at 8-209 and find the
word “i ntensive use” inthere and t hen sonmehowor anot her,
carry that over into 13[-]305 when we are dealingwith a
portionof land that fails toconmply. 1 think...Section 8-
209 and 13[-]305 really function independent of each
ot her. ...

| found that the MXC zone for whatever reasons was nore

23



i ntensivethanthe RRzone. Al three of these parcel s were

rezoned to a MXC zone. | amnot unaware of the fact of the
argument s nade by Petitioner’s counsel that there is a
prelim nary devel opnent plans [sic], andthat it’'|| take

fifteen or twenty years for instance, before all this
property i s devel oped and | have taken all those thingsinto
consi deration and yet, ny opi ni on stays i nthe manner t hat
| have outlined here today.

* * *

The only thing is the Court of Special Appeals is, in

effect, saying, you know, did it apply — were you
considering all three parcel s when you nade t hat deci si on
and as | stated earlier, | have answered that as yes, | was.

And |, as far as additional reasons to be gi ven for why 2

and 3 shoul d be treated as the sane way as 1 and as al | one

unit, | have done the best job | canintelling you all

t hat .

(Enmphasi s added) .

On Novenber 4, 1999, the Tax Court issued an order in whichit
rul ed that the property “shall be consi dered as one unit, and not three
parcel s”, for purposes of T.P. 8 8-209. Therefore, it affirnedthe
renmoval of the agricultural use assessnment fromthe “entire subject
property,” and uphel d the i nposition of the Ag Tax and penal ty under
T.P. § 13-305.

Thereafter, Rouse sought judicial reviewinthecircuit court,
whi ch af firmed inan oral opinionissuedon May 12, 2000. The circuit

court stated, in relevant part:

| findthat the determ nation by Judge Calvert asto
t he non-1inki ng for purposes of his deci sion maki ng process
of 8-209 of the Tax Property Articl e and 13-305 of the Tax
Property Articleis accurate. | findthat his decisionthat
t he zoni ng havi ng been changed fromRRto MXCon al | of the
property does not then require that each specific use within

24



t hose properties be exam ned to determ ne whet her thereis
anore intensive use here, there or anywhere. Andthat the

| oss of the classificationunder 8-209 as agricul tural or
farmproperty requires then that 13-305 kick in, and t hat

t he tax court and | do not have t o exam ne each specific use

wi thin each specific piece of property. And for those
reasons | will affirmthe decision of the tax court.

Thi s appeal followed. W shall include additional facts in our

di scussi on.

DI SCUSSI ON
l.

Prelimnpnarily, it is inportant to set forth the statutory
provisionsinissue, andtoreviewthe statutory schene. |n general,
t he Ag Tax pronotes t he preservati on of farns and agri cul tural | and,
because it “inhibits property owners fromtransferring agricul tural
| and t o nonagri cul tural uses....” DwHJoint Venture v. Hahner, 80 M.
App. 257, 266, cert. denied, 318 Ml. 96 (1989). According to the
SDAT' s literature, the Ag Tax “serves a dual role - first as a
deterrent to conversion of the | and and second as a penal ty when t he
| and i s sol d for devel opnent.” See State Departnment of Assessnents and
Taxation, Real Property, The Agricultural Transfer Tax, at http://
www. dat . st at e. nd. us/ sdat web/ agtransf. htm (2/15/00) (hereinafter,
“Agtransf.”).

T.P. 8 8-209 evidences the Legi slature’s intent to preserve and

protect agricultural land. It provides, in part:
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(a) Publicinterest.-- The General Assenbly decl ares t hat
itisinthe general publicinterest of the Stateto foster
and encourage farm ng activities to:

(1) maintainareadily avail abl e source of food and
dairy products close tothe nmetropolitan areas of the State;

(2) encourage the preservation of open space as an
amenity necessary for human wel fare and happi ness; and

(3) prevent the forced conversi on of open space land to
nor e i nt ensi ve uses because of t he econom ¢ pressures caused
by the assessnent of the land at rates or levels
inconpatible with its practical use for farm ng.

(b) Legislativeintent.- It istheintention of the General
Assenbly that the assessnment of farnl and:

(1) be mamintained at |evels conpatible with the
continued use of the land for farm ng; and

(2) not be affected adversely by nei ghboring | and uses
of a nore intensive nature.

(c) How val ued.- Land that is actively used for farmor
agricul tural use shall be val ued on t he basi s of that use
and may not be valued as if subdivided.

(d) How assessed- Land t hat i s val ued under subsection (c)
of this section shall be assessed on t he basi s of 50%of its
use val ue.

(e) Criteria for assessing-

(1) The Departnment shall establish in regulations
criteriatodetermineif | and that appears to beactively
used for farm or agricultural purposes:

(i) 1is actually wused for farm or
agricul tural purposes; and
(i1) qualifies for assessnment under this

section.
(2) The criteria shall include:
(i) the zoning of the |and,
(ii) the present and past use of the
 and. . .

(iii) the productivity of the |and,
including tinberland and reforested | ands;
(iv) thegrossinconethat is derivedfrom
the agricultural activity.
(Enmphasi s added) .
The text of T.P. 8§ 8-209(a) and (b) reveal s that, as a matter of

public policy, the General Assenbly considers the preservati on of
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agricultural | and of great inportancetotheinterests of the State.?®
To further that purpose, T.P. 8§ 8-209 creates a favorable tax
assessnent for qualifying property. Such property isentitledtothe
benefit of an agricultural use assessnment, which provides for a
property tax assessnent based on agricultural or farmuse, rather than
actual market value. As aresult, the owner of such | and generally
benefits fromreduced property taxes, creating “less pressure to
convert theland to noreintensiveuses.” Agtransf. Inthis way, the
agricul tural use assessnent “serves to renove sone of the devel oprent al
pressure on the | and by hol di ng down t he property tax burden.” State
Departnent of Assessnents and Taxati on, Real Property, The Agri cul tural
Use Assessnent, at http://ww. dat. state. nd. us/ sdat web/ aguse. ht m
(10/23/00) (hereinafter, “Aguse”).

Odinarily, the Ag Tax i s i nposed on the instrunent that conveys
titletothe property, and nust be paidinorder torecordthe deed.

Agtransf. But, T.P. 8 13-305(c)(1)(i) creates an exenptiontothe Ag

°To be sure, the General Assenbly al so recogni zes the i nportance
of planned devel opnments. M. Code (1998 Repl. Vol.), Art. 66B, 8
10.01(a) states, inpart: “Inorder to encourage the preservation of
natural resources or the provision of affordable housing and to
facilitate orderly devel opnent and growt h,” the General Assenbly
encour ages t he enact nent of | ocal ordinances providing for, inter alia,
“Pl anned unit devel opnents.” Art. 66B, 8§ 10.01(a)(b). Simlarly, T.P.
§ 8-220(a) provides: “The General Assenbly statesthat it isinthe
public interest to provide for the devel opnment of | ands i n a pl anned
manner.” To that end, special taxing provisions have been enact ed by
t he General Assenbly. See, e.g., T.P. 88 8-222 - 8-228. The parties
have not suggested that any of the above nentioned statutory provisions
have any rel evance to this case.
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Tax; the Ag Tax is waived if the purchaser agrees to maintain the
agricultural use for five consecutive years, pursuant to a decl aration
of intent filedw th SDAT. Agtransf. Property is disqualifiedfor the
favorabl e agri cul tural use assessnent, however, if the owner takes
certainactions that result inanoreintensiveuseof theland. In
this regard, T.P. 8 8-209(h) states:

(h) Exclusions.- (1) Subject to paragraph (2) of this

subsection, the followi ng | and does not qualify to be
assessed under this section:

* * *

(ii) land rezoned after July 1, 1972, to a

nor e i ntensi ve use than the use perm tted on or before July

1, 1972, if apersonwthan ownershipinterest intheland

has applied for or requested the rezoning;

Accordingto SDAT s literature, its “sole focusis onthe nature
and the extent of the use of the land.” Aguse. SDAT seeks to
det ermi ne whet her | and for which the agricultural use assessnent i s
claimedis “actively used” for agricultural purposes. Aguse; see T.P.
§ 8-209(e). SDAT' s literature al so provides that “[ a] not her i nportant
restriction” onentitlenment tothe agricultural use assessnent rel ates
tothe zoning of land “to anoreintensiveuse....” Aguse. According
t o SDAT, when “t he owner requests...rezoni ng, the use assessment mnust
be renoved.” Aguse.

The Code of Maryl and Regul ati ons (“COVAR’) is al so rel evant. COVAR

defines “actively used |l and” as “land that is actually and primarily
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used for a continuing farmor agricultural use.” Additionally, COVAR
18.02.03.01B(1). COVARidentifies elevencriteriathat SDAT “shal |”
consi der “in determ ni ng whet her | and t hat appears to be activel y used
isinfact actively used and qualifies for [the] agricultural use
assessnent under [T.P.] §8-209....” COMAR18.02.03.02. Thecriteria
i ncl ude:
A. Zoning applicabletotheland, inparticular if
land is zoned to a nore intensive use thanis permtted
under agricul tural zoning;
B. Present and past use of the | and;
* * *
D. Extent of production for sale....
E. Size of the parcel or parcels farned...

* * *

K. The gross inconme that is derived from the
agricultural activity on the | and.

COVAR al so lists “nonexcl usive exanples of violations of a
declaration of intent,” whichwi Il result ininpositionof the Ag Tax
and penalty. COVAR 18. 05. 01. 05. These violations include
“Id]iscontinuingor failingto maintainanagricultural activity onthe
 and.” COVAR 18. 05. 01.05A. O significance here, COVAR 18. 05. 01. O5F
provi des that a violation occurs for “[r]ezoning the | and under Tax-
Property Article, 8 8-209(h)(2)(ii)....”

T.P. 8 13-305 is also inportant here. It provides, in part:

8§ 13-305. Exenptions fromtax.
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(c) I'nstruments not subject totax; requirenents; failureto
conmply. - (1) Except as provi ded in paragraph (2) of this
subsection, aninstrunent of witingthat transferstitleto
agricultural landthat is eligiblefor farmor agricul tural
use assessnent under 8 8-209 of this articleis not subject
to the agricultural land transfer tax if the transferee:

(i) files wththe supervisor beforethetransfer a
decl aration of intent tofarmthe agricultural |andthat
specifies that all of thetransferred agricultural land w ||
remain in farmor agricultural use for at |east 5 full
consecutive taxable years; and

(ii) applies for farmor agricul tural use assessnent
under 8§ 8-209 of this article for the land that is
transferred.

(2)(i) If there is a failure to conply with a
decl aration of intent fil ed under paragraph (1) of this
subsection including the building of nonagricul tural
i mprovenments or nonagricul tural site inprovenents or there
isafailuretoqualify for the farmor agricul tural use
assessnment under 8 8-209 of this article during the tine
that a declaration of intent isineffect, the agricul tural
| and transfer tax, plus penalty, is due onthat portion of
thelandthat fails to conply with the decl aration of intent
or to qualify for farmor agricultural use.

(ii) The tax and penal ty due under this subsection are
a lien on the agricultural |land that was transferred.

(Enmphasi s added) .

The Maryl and Tax Court, whose decision we nowreview, is an
adm ni strative agency. See Md. Code (1988, 1997 Repl. Vol .), § 3-102
of the Tax-General Article (“T.G ”); Supervisor of Assessnments of
Bal ti nore County v. Keeler, 362 Md. 198, 207 (2001); State Dep’t of
Assessnments and Taxationv. NorthBaltinmore Gr., Inc., 361 Md. 612,
616 n.5 (2000); Read v. Supervisor of Assessnments of Anne Arundel

County, 354 wd. 383, 391 (1999); Prince George’s County v. Brown, 334
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Md. 650, 658 n.1(1994). Accordingly, pursuant toT.G 8§ 13-532(a),
the final order of the Tax Court is subject to judicial review, as
provided in Ml. Code (1984, 1999 Repl. Vol .), 88 10-222 and 10- 223 of
t he State Governnent Article, which pertains tothe reviewof decisions
of admni strative agencies. North Baltinmore Ctr., Inc., 361 Ml. at 616
n. 5.

The principl es that govern judicial reviewof an adm ni strative
agency’s decision, as well as statutory construction, are well
establi shed. Althoughthe principles areinportant tothis case, we
di scussed them at length in Rouse |, 120 M. App. at 684-89.
Therefore, we shall only briefly restate them here.

Appel | ate revi ewof a decisionof the Tax Court islimted. CBS,
I nc. v. Conptroller of the Treasury, 319 Md. 687, 697-98 (1990); Br own
v. Conptroller of the Treasury, 130 Md. App. 526, 531 (2000). Tax
Court deci sions are considered prinafaciecorrect, and are revi ewed
“inthe light nost favorable to that court.” Maisel v. Montgonery
County, 94 Md. App. 31, 34 (1992). On review, we nmust affirma
deci si on of the Tax Court “if it i s not erroneous as a matter of | aw
and if it is supported by substantial evidence appearing in the
record.” State Dep’t of Assessnents and Taxation v. North Baltinore
Center, Inc., 129 Md. App. 588, 595, aff’'d., 361 Md. 612 (2000).

Al t hough our revi ewof an adm nistrative agency’ s decisionis

narrow, Board of Physician Quality Assurance v. Banks, 354 Ml. 59, 67
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(1999), and we may not substitute our judgnent for that of the agency
as to factual findings supported by substantial evidence, Ransay,
Scarlett &Co., Inc. v. Conptroller of the Treasury, 302 Mdl. 825, 834
(1985), we do not defer to the agency’ s | egal concl usions. Instead, we
review de novo an agency’s | egal conclusions. State Dep’'t of
Assessnents & Taxation v. Consuner Programs, Inc., 331 Ml. 68, 72
(1993); Maryland State Dep’t of Educ. v. Shoop, 119 Md. App. 181, 197,
cert. denied, 349 Md. 94 (1998). This nmeans that the substituted

j udgment standard applies tothe Tax Court’s | egal anal ysi s, including

its interpretation of statutory provisions. See North Baltinore
Center, Inc., 129 Md. App. at 596.

To be sure, the sem nal principleof statutory constructionisto

determ ne and effectuate the l egislativeintent. Board of License
Commirs v. Toye, 354 Md. 116, 122 (1999); OGaks v. Connors, 339 Ml. 24,

35(1995). Odinarily, we are guidedinthis endeavor by the statutory

text. Huffmanv. State, 356 Ml. 622, 628 (1999); State v. Pagano, 341

Md. 129, 133 (1996). Generally, we begin with the words of the

statute, and gi ve themtheir ordi nary meaning. Lewinv. State, 348 M.
648, 653 (1998); Gardner v. State, 344 M. 642, 647-48 (1997);
Maryl and-Nat’ | Capital Park & Pl anning Conmin. v. State Dep’t of
Assessnents & Taxation, 110 Md. App. 677, 689 (1996), aff’d., 348 M.

2 (1997). If atermor provisionis anmbi guous, however, we consi der
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the | anguage “in light of the...objectives and purpose of the
enactment,” Tucker v. Fireman’s Fund Ins. Co., 308 Md. 69, 75 (1986),
inorder toascertainthelegislativeintent. Inthisregard, “[we
may. ..consi der the particul ar probl emor probl ens the | egi sl at ure was
addr essi ng, and the obj ectives it sought toattain.” Sinai Hosp. of
Baltinore, Inc. v. Departnent of Enpl oynent & Trai ni ng, 309 Ml. 28, 40
(1987).

The i nterpretation of astatuteis ajudicial function, Muhl v.
Magan, 313 Md. 462 (1988); Stavely v. State FarmMut ual Aut onobil e
| nsurance Co., M. App. ___, No. 1933, Sept. Term2000, slip op.
at 9 (filed April 3, 2001). Neverthel ess, we “ordinarily give sone
wei ght to the construction giventhe statute by the agency responsi bl e
for admnisteringit.” Maganv. Medical Mut. Liab. Ins. Soc’y. of M.,
331 Md. 535, 546 (1993); see Mayberry v. Board of Educ. of Anne Arundel
County, 131 Md. App. 686, 700 (2000). Inour effort toeffectuatethe

(1]

Legi slature’ s i ntent, however, we al so may consi der “‘the consequences
resulting fromone nmeaning rather than another, and adopt that
construction which avoids anillogical or unreasonabl e result, or one
whi ch i s inconsistent with conmon sense.’” Chesapeake Charter, Inc. v.
Anne Arundel County Bd. of Educ., 358 Md. 129, 135 (2000) (citation
onmi tted).

1.

Rouse vi gorously urges that the various courts invol ved t hr oughout
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this litigation have repeatedly | abored under a seri ous m sappr ehensi on
regardi ng the i nportant di fferences between traditional Euclidean
zoni ng*® and t he nore cont enporary formof zoni ng at i ssue here, known
as a Pl anned Unit Devel opnent or PUD. Rouse contends that the | ower
courts have conti nued to m sunder st and PUD zoni ng and “t he nat ur e of
the M X-Czone as a PUD zone.” Inits view, the courts bel owerred by
summarily concl udi ng t hat because M X-Cis generally a nore intensive
zoning classificationthan R-R, and because all three parcel s were
rezoned to M X-C, each parcel was necessarily disqualifiedfor the
agricul tural use assessnent. Appellant conpl ai ns t hat t he Tax Court
failed to consider that the use under the earlier R-R zoni ng was
actually nore intense for parcels 2 and 3 when conpared to the actua
use permtted for those two parcels by the PDP. Rouse asserts:

The sinplistic answer of both the Tax Court and the Crcuit

Court was that the Tax Court had found M X-Cto be a nore

i ntensive zoni ng cl assificationthan R-Rand, since each

parcel had been rezoned to M X-C, each nust have been

di squal i fied under § 8-209. That reasoni ng woul d have nerit

i f the newzoning had beento atraditional Euclidean zoning

classification, but it denonstrably | acks nmerit inthis case

andillustrates the |l ower courts’ m sunderstandi ng of the
concept of PUD zoni ng.

(Bol df ace added by Rouse).
The I'i nchpin of Rouse’s positionisits mantra “that the zoni ng

on the subject properties is that set forthinthe legislatively

10 See Village of Euclid v. Anbler Realty Co., 272 U.S. 365
(1926) .
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adopt ed PDP, not the M X-Ctext inthe general zoning ordi nance, which
only cont ai ns general paraneters that m ght be adoptedinan MX-C
zone.” Moreover, Rouse maintains that “the | egi sl atively approved PDP
in a PUD zone constitutes the required basis for the intensity
conparison.” Inother words, with respect to PUDzoni ng and the M X-C
classification, Rouse asserts that the prelimnary devel opnent pl an for
t hese particul ar parcels, rather than the general paraneters of MX-C
zoning, is what governs the intensity of use analysis.

Al t hough Rouse recogni zes that the rezoning of its propertiesto
a nore intensive use woul d viol ate the declarations of intent, it
st eadf astly contends t hat parcels 2 and 3 were not rezoned to a nore
i ntensive use under the PDP. According to Rouse, the hypot heti cal
possi bilities broadly sancti oned under M X-C zoning are irrel evant
because, once the PDP was adopted by the County, only the uses
specifically authorized by the PDP are permtted, andit is those uses
t hat nust be conpared to the earlier R-R zoning. Rouse expl ains:

The actual zoning is not to be found in the County

zoni ng ordi nance, which states only thelimts wthin which

zoni ng may be established onthe property; rather,...itis

t hat whichis containedinthe devel opnent plans that are

approved and adopt ed by t he County as part of the zoning

process. Therefore, theintensity of any M X-C zone can

only be determ ned by reference to the uses actually

permtted on that specific property or properties as

reflected on those devel opnent pl ans.

(Bol df ace added by Rouse).

In effect, Rouse clains that the Tax Court n xed appl es and
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oranges in determ ning whether the rezoning resulted in a nore
i ntensive use of the |land, because it erroneously conpared the
Eucl i dean R-Rzone that fornerly appliedto all three parcelstothe
rezoned M X-Ccl assification for the PUD. |nstead, Rouse asserts that
t he Tax Court shoul d have conpared the R-Rzoning classificationtothe
PDP adopt ed by t he County when it approved the M X-Czoning. Inits
brief, Rouse states:

I n order to determ ne whet her a property i n a Eucl i dean zone
has been rezoned t o a nore i nt ensi ve use, one need only | ook
to t he general County zoni ng ordi nance t o see what uses are
permttedinthat zone. On the other hand, to determ ne
whet her a property that has been rezoned t o a PUD zone such
as M X- C has been rezoned to a nore i nt ensi ve use, one nust

| ook to the specific zoning planthat has been adopted f or
that property - inthis case, the legislativel y-adopted PDP.

I n short, MX-Czoningis not asingleconstruct. Because
t he zoni ng regul ati ons bi ndi ng a parcel of | and zoned M X-C
are t hose approved for that parcel, it is axionatic that the
actual M X-C zoning of any particul ar parcel of landis
different fromthe M X-C zoni ng of every ot her parcel.

Thus, the M X-Czoning and the permttedintensity of use on
each of the three separate properties in this case is
different fromthe M X-Czoni ng of the ot her two properti es,

and the intensity of use permtted on each separate property
can only be determ ned by reference to the PDP.

Whet her M X-Ci s generally a nore intensive zoning classification
than R-Ris, accordi ng to Rouse, besides the point. Instead, Rouse
mai nt ai ns t hat what matters is howthe propertyis actually used, and
actual useis controlled by the PDP. Rouse asserts: “[T]heintensity
of use perm tted on each separate property can only be determ ned by
reference tothe PDP.” Rouse argues that, despite “all of the possible

uses set forthinthe general M X-Czoning ordi nance...only specified
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residential and open space uses are permtted on Parcel s 2 and 3" under
t he PDP.

Al t hough Rouse concedes here that Parcel 1 will be used nore
i ntensively under the PDP t han under the prior RRRzoning, it insists
that parcels 2 and 3 remain eligible for the agricultural use
assessment, because t hey were not rezoned to a nore i ntensi ve use under
the PDP. Appellant asserts:

[I]t appears clear that, when two of three separate

properties are rezoned i n such away that the uses permtted

by the new zoning of those parcels are actually |ess

i ntensive than the prior zoning, the rezoni ng cannot be said

t o have di squalifiedthe properties fromagricul tural use

assessnment under TP 8 8-209 or, by extension, to have

vi ol ated t he appl i cabl e decl arati ons of intent under TP §

13- 305.

Rouse relies on T.P. 8§ 13-305(c)(2)(i), which specifically
provi des that the Ag Tax and penalty are only i nposed on the non-
conpl ying “portion” of theland. In addition, Rouse enphasi zes t hat
T.P. 8 8-209(h)(1)(ii) does not provide that property becones
ineligiblefor the agricultural use assessnent if it isrezonedto a
nore i ntensive “zoning classification.” Rather, the property is
disqualifiedonlyif it isrezonedtoanoreintensive “use.” Again,
based on t he | egi sl ativel y approved PDP, whi ch control s the use of each
parcel, Rouse maintains that only Parcel 1 was rezoned to a nore
i ntensive use, andis therefore disqualifiedfromthe agricul tural use

assessnment under T.P. § 8-2009.

Because Rouse vi gorously mai ntains that the courts invol ved
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t hr oughout t hi s case have not under st ood t he concept of PUD zoni ng, and
howit differs fromtraditional Euclidean zoning, we believeit is
useful to discuss both concepts briefly.

“Zoning is concerned with dinmensions and uses of |and or
structures....” Friends of The Ridge v. Baltinore Gas & El ec. Co., 352
Md. 645, 655 (1999). “The term® Euclidean’ zoning describes the early
zoni ng concept of separating inconpatible |and uses through the

”

establi shment of fixed |legislative rules....” 1 ZIEGER, RATHKOPF' STHE

LAw o Zonne AND PLanning (41" Ed. Rev. 1994), 8§ 1.01(c), at 1-20
(“Rat hkopf’s”). Generally, by neans of Euclidean zoning, a
muni ci pal ity divides an area geographically into particul ar use
districts, specifying certainuses for eachdistrict. “Each district or
zone is dedicated to a particular purpose, either residential,
commercial, or industrial,” and the “zones appear onthe nunicipality’s
of ficial zoning map.” 5 Rathkopf’s, 8§ 63.01, at 63-1-2. In this way,
t he muni ci pality “provi des the basic framework for inpl enmentation of
| and use controls at thelocal level.” 1 Rathkopf’s, 8 1.01(c), at 1-
22.

“Modern zoni ng ordi nances...strive to neet society’ s current
devel opnent needs” by providing “greater flexibility in zoning
patterns.” 5 Rathkopf’s, 8 63.01, at 63-2. APUDis aparticular type
of zoni ng techni que used “to obtainthe level of flexibility neededto

nmeet changi ng community needs.” Id. at 63-3. In contrast to Euclidean
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zoni ng, which “divide[s] acomunity intodistricts, and explicitly
mandat e[ s]” certain uses, id. at 63-4, the PUDis an “'instrunment of

| and use control which...permts a m xture of | and uses on t he sane

tract.”” Id. (citationomtted). Cenerally, it “is azoningtechni que

t hat enconpasses a variety of residential uses, and ancillary

commercial, and...industrial uses.” |I|d. at 63-5.
| n Wodhouse v. Board of Cormirs, 261 S.E 2d 8382 (N C. 1980), the

court elucidated the concept of a PUD. It said:

A pl anned unit devel opnment, or PUD, is the devel opnent of a
tract of | and as a singleentity which nay i ncl ude dwel I'i ngs
of various types, comerci al uses, and soneti nes i ndustri al

uses.... Such a planned unit “enabl es the buil der to create,

wi thinthe confines of asingledevel opnent, avariety of

housi ng types which...w | [enhance] the possibilities of

attractive environnmental design and [ provide] the public
wi t h open spaces and ot her common facilities.” ... The PUD
“is alegislative response to changi ng patterns of | and
devel opment and t he denonstrat ed short com ngs of orthodox
zoningregulations.... CQurrently, theinprovenent of landis
in control of devel opers who assenble | arge tracts and
i nprove the land for resale or rental. G venthis nodern
pattern of |and devel opnent, planners and | egislators
concei ved a techni que of | and-use control which was better

adaptedtotherealities of the marketplace.” ... Planned
unit devel opnents make it possible “to insure agai nst

conflictsinthe use of land while permtting amx of use
inasingledistrict.” ...The PUDconcept “has freed the
devel oper fromthe i nherent limtations of thelot-by-I| ot

approach and t her eby pronoted t he creati on of wel | - pl anned
communities.”

ld. at 891 (citations omtted).

Al t hough a PUDpermts greater “flexibility in devel opnent than

is avail abl e under the general zoning ordinance provisions,” 5
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Rat hkopf’s, § 63.01, at 63-7, anunicipality remains able “‘to protect
theinterestsit normally protects through general zoni ng provisions.’”
Id. (citationomtted). But, PUDzoning “is not a conpl ete panacea for
all that ails the world of zoning.” Id. at 63-9. Indeed, oneriskis
t he possible “m suse by devel opers.” Id.

It is alsoinportant to consider Rouse’ s contentionthat, ina
PUD, t he PDP, not the M X-C zoni ng cl assification, constitutes the
zoni ng for purposes of theintensity of useissue. Inour reviewof
t he rel evant provisions of the County’s Zoni ng Ordi nance, we do not
find quite the paranmount authority accorded to t he PDP t hat Rouse has
attached to it.

Zoni ng Ordi nance 8§ 27-546.01(a) (1) provides that the purpose of
an M X-Czoneis, inter alia, to*“[c]reate a conprehensively planned
comunity with a bal anced m x of residential, comrercial, recreational,
and publicuses.” It isalsointendedto preserve “significant open
spaces,” 8 27-546.01(a)(3), while providing “a variety of |ot sizes and
dwel l'ing types” with “housing for a spectrumof i ncones, ages, and
fam ly structures.” Zoning Ordinance 8 27-546.01(a)(6). The
“substanti al open space tracts” are supposed to be “superior to what
coul d be obt ai ned under conventi onal devel opnent techni ques to serve a
variety of scenic, recreational, and environnmental conservation
pur poses.” Zoning Ordi nance 8 27-546.01(7).

A“multistepreviewprocess” isrequiredto obtain MX-Capproval,
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whichw Il “pronote the health, safety, and wel fare” of the residents
inthe County. See Zoning O dinance § 27-546.01(a)(1)-(11). Moreover,
under 8 27-546.04, “[n]o |l and may be zoned M X-Cunl ess it consi sts of
at | east seven hundred fifty (750) continguous gross acres.”

Section 27-546. 08 of the Zoning Ordi nance |lists the order of
required approvalsinregardto MX-Czoning. The PDPis the earliest
phase of a multistep process, followed by the CSP, concurrent
subm ssi ons of the Prelim nary Pl at of Subdi vi si on and t he FDP, t he
Detailed Site Plan, Final Pl at of Subdivision, and, finally, various
bui | di ng and occupancy permts.

Pursuant to 8 27-199(c)(1)(k), the PDP “shall include a
general i zed drawi ng or series of drawings...illustratingthe proposed
devel opnent wit h acconpanyi ng descriptive material” that sets forththe
“proposed general | ayout” of roads, the nunber of acres to be devot ed
to various types of residential areas, community uses, and non-
residential areas, proposed sites for recreational uses, parks,
school s, retail centers, and ot her uses. Rouse suggests that the PDP
iscritical because the subsequent subm ssi ons nmust be consistent with
the PDP. To be sure, each phase builds on what has al ready been
subm tted and approved. In his testinony, however, Lockhard recogni zed
that there i s roomfor change after the PDPis subm tted, although the
size of certain uses will be capped in accordance with the PDP.

Fol | ow ng approval of the PDP, the CSPis subm tted, whi ch nust
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be approved by the Pl anni ng Board after a public hearing. Zoning
O di nance 8 27-546.05(d) (1). In order to obtain approval, however, the
CSP need only be “ general |y consi stent with the approved” PDP. Zoni ng
O di nance 8§ 27-546. 05(d) (2) (A). (Enphasis added). Moreover, under 8§
27-546.05(c)(2)(H (1), when a general useis provided, “any one of the
uses wWithinthat category is permtted,” andthe “specific use need not
be specified until the Detailed Site Plan is approved.”

Utimately, 8 27-546.04(c) requires that “[t] he use of land within
the M X-Czone shall belimtedto those uses specifiedinthe Final
Devel opnent Plan.” (Enphasis added). In addition, 8§ 27-546. 06(e) (6)
provi des t hat an approved FDP shal | be recorded i nthe Land Records of
t he County, and the provisions “as to | and use shal |l bind the property
covered thereby as provided...with the full force and effect of
specific zoning regulations.” After the FDPis recorded, “no change in
primary use...fromthat permtted’ inthe FDPis al |l owed, except by an
amendnment. Zoning Ordinance 8 27-546. 06(e)(6).

The FDP may be filed with t he Pl anni ng Board after expiration of
t he appeal period foll ow ng approval of the CSP. Zoni ng Ordi nance 8 27-
546.06(a)(1). The FDP mnust include drawi ngs show ng “precise
boundari es of the proposed | and uses....” Zoning Ordi nance § 27-
546. 06(c) (1) (A). Moreover, inorder to gain approval, the FDP nust
“generally confornf]” to the CSP. Zoning Ordinance § 27-

546.06(d)(2)(A). Significantly, the approved FDP remains “valid
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indefinitely.” Zoning Ordinance 8 27-546.06(d) (3).

We note, by anal ogy, that in the context of Howard County’s
creation of afloating zone known as a New Town Di strict, which gave
birth to Col unbi a, the devel opers were required to submt a prelimnary
devel oprent planwith their petitionto obtain approval of the New Town
District Zoning. Howard Research and Devel opnent Corp. v. Howard
County, 46 Md. App. 498, 500 (1980). The Court recogni zed t hat t he PDP
“becane the control ling blueprint” for the devel opnent. 1d. at 507.
Nevert hel ess, the Court al so observed t hat “actual devel opnment coul d
not beginuntil the FDP gai ned approval fromthe Pl anni ng Conm ssion.”
| d. at 507. Thus, it was the FDP, not the PDP, that was consideredto
have the “full force and effect of a zoning regulation.” 1Id. at 512.

M.

Appel | ant asserts that it “antici patedthe possibility that a
court mght find that Parcel 1, on which all of the commercial and
institutional uses, as well as npst of the ‘other residential’
devel opnment, nust be | ocat ed under t he PDP, had been zoned to a nore
i ntensive use.” Therefore, Rouse argued, alternatively, that “if the
Tax Court were to findthat, because of the variety of uses permtted
on Parcel 1, therezoningresultedinanoreintensive use [for Parce
1] than previously existed under the R R zoning, the renmaining
properties had to be anal yzed i ndi vidually, by reference to the PDP,”

to determ ne whet her the zoning for parcels 2 and 3 was al so nore
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i ntensive than what was all owed under the prior R-R zoning.

Rouse acknow edges that inRouse | we were of the viewthat if the
t hree parcel s were anal yzed col | ectively, the overal | re-zoni ng created
a nore intensive use than previously exi sted under the R-R zoni ng.
But, Rouse al so suggests that inRouse |l we specifically “rejectedthe
Supervi sor’ s argunent that the three parcel s had to be consi dered as a
singl e unit, [nerely] because none was | arge enough to qualify for M X-
Czoningonits own.” We didnot reject that position. Instead, we
nerely said that Rouse’ s alternative positionwas “arguable.” Rousel,
120 Md. App. at 698. Therefore, we remanded for the Tax Court to
consi der t he question of whet her a separat e eval uati on of intensity of
use was required for each parcel.

We recogni ze the strength of Rouse’s conviction that the PDP
controls theintensity of use analysis. Inour view, however, the
guesti on of whether theintensity anal ysis requires a conpari son of RR
zoning to the approved PDP, or, instead, a conparisonof RRRto MX-C
zoni ng generally, is not dispositive of the issue that I ed to our
remand i n Rouse |. Evenif, as Rouse urges, theintensity anal ysis
requi res a conparison of the RRRzonetothe PDP, rather thanto the M
X-Cgeneral ly, that does not resol ve t he pivotal question of whet her
theintensity of use anal ysis is conducted separately for each par cel
as adiscreteunit, or, instead, for all three parcels collectively, as

a si ngl e “package.” Put anot her way, the central question that we nust
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resolve i s whether the R-R zoni ng nust be conpared to the PDP on a
parcel - by-parcel basis or as a unitary tract.

| n urgi ng aparcel -by-parcel analysiswithregardtotheintensity
i ssue, Rouse states: “[ T]he M X-Czoning and the permtted intensity of
use on each of the three separate properties...isdifferent fromthe M
X-C zoning of the other two properties, and the intensity of use
permtted on each separate property can only be determ ned by reference
to the PDP.” Rouse also asserts:

[ T] he Tax Court failedto appreciate that the zoning onthe

subj ect propertiesisthat set forthinthelegislatively-

adopted PDP, not the MX-C text in the general zoning

ordi nance, whi ch only contai ns general paraneters that m ght

be adopted in an M X-Czone. Instead, the Tax Court held

that the three parcel s coul d not be eval uat ed separately

because (a) it had been determ ned i nRouse | that M X- Cwas

a noreintensive zone than R-R, and (b) all three parcels

had been zoned M X-C. Therefore, according to the Tax

Court, each parcel nust have lost itseligibility for an

agricultural use assessnment under TP § 8-209 and, a

fortiori, had violatedits declaration of i ntent. That,
according to the Tax Court, ended the inquiry.

Wien Rouse purchased t he t hree parcel s i n 1990, each was used for
agricul tural purposes as a sod farm and assessed for agricul tural use
on that basis. In support of Rouse’s contention that each parcel
shoul d be consi dered separately with respect tothe agricultural use
assessnent and the Ag Tax, Rouse points out that each parcel was
acquired froma different transferor, was hel d under a separ at e deed,
had its own i ndi vi dual tax account desi gnation, was a di screte property

on the assessnment rolls, and is subject toits own declaration of
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intent. Rouse alsoreliesonthetext of T.P. 8§ 13-305(¢c)(2)(i). As
we noted, that provision states that if property subject to a
declaration of intent fails to qualify for the agricultural use
assessnment under T.P. 8 8-209, “the agricultural |Iandtransfer tax,
pl us penalty, is [only] due onthat portionof thelandthat failsto
conply with the declaration of intent or to qualify for farmor
agricultural use.” (Enphasis added). Additionally, Rouse argues t hat
T.P. 8 13-305 “reinforces” the viewthat each parcel is a separate
unit, because the Ag Tax i s i nposed upon an “i nstrunent of witing.”
As there were three deeds to three separate parcels, each parcel,
accordi ng to Rouse, nust be separately consi dered t o det erm ne whet her
it qualifies for the agricultural use assessnent.

I n anal yzing the merits of Rouse’ s contention that each parcel
nmust be separately anal yzed, Rouse’ s positionthat the Ag Tax i s due
only on that part of the land that will be nore intensively used
derives largely fromT. P. § 13-305. But, that provision cannot be
anal yzed in a vacuum \When we consi der the statutory schene as a
whol e, inlight of the express | egi sl ative purpose, we do not believe
t hat appellant’ s position conports withthe clearly expressed public
policy set forthinT.P. § 8-209, or with cormon sense. Moreover, T.P.
8§ 13-305(c)(2)(i) isintertwinedwith T.P. 8 8209, and t he | anguage of
T.P 8 8-209 does not refer to a “portion” of the property.

Inregardto whether the Tax Court was required to undertake a
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separate anal ysis of intensity of use for each parcel, we are gui ded by
Friends of the Ridge v. Baltinore Gas & El ec. Co., supra, 352 Md. at
658. Al though that case did not concern the Ag Tax, the Court’s
reasoni ng i s hel pful by anal ogy.

I n Friends of the R dge, the Court consideredthe granting to B&GE
of a variance fromsi de yard set back requi renents. The Court concl uded
t hat no vari ance was needed, because BG&E, whi ch owned conti guous
parcel s, coul d conbi ne theminto al arger parcel w thout violatingthe
zoni ng code. Id. at 648. 1n analyzing whet her BG&E had merged its
contiguous |l ots, the Court recogni zed t he i nportance of the owner’s
intent, and noted that intent is a questionof fact. 1d. at 659. The
Court saidthat a nerger of contiguous | ots may occur “if the owner of
contiguous parcels of land intends to formone tract. The owner’s
intent ‘may be inferred fromhi s conduct with respect tothe |l and and
t he use which he makes of it.’” Id. at 656-57 (citation omtted).
Mor eover, the Court observed that | ots do not renai n separate nmerely
because t hey appear separately on a subdivision plan. Id. at 657.
Witing for the Court, Judge Cathell concl uded:

We shal | hol d that alandowner who clearly desires to
conbi ne or nerge several parcels or |ots of | and i nto one

| arger parcel may do so. One way he or she may dosoisto

integrateor utilize the contiguous lotsinthe service of

a singlestructure or project . . . For title purposes,

the plotted |Iines may remai n, but by operation of |awa
single parcel energes for zoning purposes.

ld. at 658. (Enphasis added; footnote omtted).
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As we previously indicated, toqualify for MX-Czoning, the tract
must consi st of at | east 750 acres. Thus, not one of Rouse’s parcels,
st andi ng al one, woul d have qualified for M X-Czoning.® As aresult,
Rouse i ntentional | y conbi ned t he t hree parcel s of property into one for
t he pur pose of obt ai ni ng approval fromthe County for t he M X- C zoni ng.
To t hat end, Rouse al so submi ttedone application andone PDPto rezone
all three parcelstoan MX-Cclassification. The significance of
Rouse’ s conduct in a case as thorny as t hi s one cannot be overl| ooked.

Because Rouse used al | three properties to obtainthe desired M X-
C zoning, and submtted one PDP for the entire property, we are
sati sfiedthat Rouse intended to create onelarger, unitary parcel.
| ndeed, Rouse cannot have it both ways. It sought to obtain the
rezoni ng by aggregati ng the three parcel s and subm tti ng one PDP. By
conbiningthethree parcelstoattainthe MX-Czoning, it foll ows that
the intensity of use anal ysi s shoul d be made by anal yzing t he t hree
parcels as if they were one. Cf. Supervisor of Assessnents of
Bal ti nore County v. Sl oan, 57 Ml. App. 286 (1984) (interpreting forner
Art. 81 (1980 Repl. Vol.), 8 14 and concl uding that two parcel s of
adj oi ni ng, subdi vi ded | and owned by t he sane t axpayers were not to be
assessed as one honest ead, where one | ot was used for resi dence and t he

other | ot was used for recreation and a garden). This is also

10As we said earlier, Parcel 1 contains approximately 473 acres,
Parcel 2 consists of approxi mately 330 acres, and Parcel 3 contai ns
approxi mately 246 acres.
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consistent wwth the zoni ng map, which di d not separate the property
intothree parcel s, but consi dered themas one | arger pi ece of property
for purposes of qualifying for the PUD.

I n reachi ng our concl usion, the recent case of Supervisor of
Assessnents of Baltinore County v. WIliamCardinal Keeler, 362 Mi. 198
(2001), isinstructive, althoughit didnot involvethe Ag Tax. There,
t he Court consi dered whet her 16.5 acres of open space, whi ch was part
of a 27-acre parcel, should be included within the tax exenption
af forded by T. P. § 7-204 for actual and excl usive religi ous worshi p.
The Cat hol i ¢ Church had obt ai ned a speci al exceptionin Baltinore
County to construct a church on the property, but construction was
limtedto a 7.5 acre devel opnent envel ope, except for stormwater
managenent and a septic system which were installed outside the
envel ope. As the case nade its way t hrough t he adm ni strati ve process,
t he Church denonstrated that the entire parcel was consi dered as a
“package,” id. at 206, 212, because the whol e site was used as t he
setting for the church, and t he open space enhanced the reli gi ous
experience. The appel | ee al so argued that the findings that the entire
site was anintegral part of the church were supported by substanti al
evidence and entitled to deference. 1d. at 212. Inafour tothree
deci si on, the Court upheldthe exenptionfor theentire property, with
t he exception of one acre of the |l and t hat was used for residenti al

pur poses. |Id. at 202.
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| n sustaining the exenption, themajority agreed that the 16.5
acre portion of the parcel didnot have a use di fferent fromthe rest
of the property, despitethe fact that it consisted of open | and, which
coul d not be devel oped for 60 years. |d. at 213. Indeed, the Court
sai d that t he open space was not “di vi si bl e fromthe renai ni ng exenpt

acreage,” id. at 213, or otherwise “ancillary” toit. Id. at 214.
Additionally, the Court was m ndful of the Tax Court’s concl usi on t hat
t he County Board of Appeal s “structured the property as a package, and
t hat t he church was effectively prohibited fromusingthe open space
for any residential or commerci al purpose for the next 60 years.” 1d.
at 215.

Inreachingits conclusion, the Court was satisfiedthat the Tax
Court understood the | egal and factual i ssues inthe case, and properly
consi dered the property as “a unitary parcel.” Id. at 221. Inwords
pertinent here, the Court said: “W believethat the determ nation of
whet her a parcel of landis tax exenpt does not turn onthe property’s
| evel of devel opnent. Rather, under 8 7-204 t he exenpti on depends on
t he actual use of the property and whet her that religi ous worshipis
excl usive. Inthe present case, it does not followthat, nmerely because
t he appel | ee has been required, or decided, toleave al arge portion of
t he church property undevel oped, the property is not beingused....to

enrichits worship experience.” |d. at 220. (Enphasi s added). Thus,

t he Court rejected the appellant’s position “that a parcel of | and

50



consi sting of nore physical space thanis mnimlly necessary to
construct the main structureis, by default, subject to demarcation for
t axi ng purposes.” 1d.

Witing for the mgjority, Chief Judge Bell reasoned:

Where a portion of a parcel of real property on which
a church has been constructed i s, by virtue of zoni ng and
covenants restricted to open space use, thus prohibiting any
ot her use, that does not serve automatically to denarcate
the parcel, nor does it necessarily serve to infringe,
usurp, or preenpt the primary use of the property. Inthe
case sub judice, the 16.5 acres provi de a natural setting
for the church and, thus, the religious worship use. As
such, they are being actively used by the church for
religious worshi p, as, by the way, the Order of the County
Board of Appeals for Baltinore County directed. The
decisionthat the 16.5 acre parcel is apart of a whole or
entire package was found and reiterated by the Property Tax
Assessnent Appeal s Board for Bal ti nore County, the Maryl and
Tax Court, andthe CGrcuit Court for Baltinore County. Each
such decision, andin particular that of the Tax Court, is
supported by substantial evidence in the record.
Accordi ngly, we affirmthe judgnment of the Circuit Court,
whi ch uphel d the decision of the Tax Court.

ld. at 222.

Appl yi ng t he rati onal e of Keel er here, we are persuaded t hat t he

Tax Court properly determ ned that the conti guous parcels had to be
considered as asingleunit wwthrespect toT.P. 88 8-209 and 13- 305,
evenif parcels 2 and 3 contain | arge areas of open space and wi I | not
be as i ntensi vel y used under t he PDP as t hey coul d have been under t he
earlier RRzoning. Clearly, the parcels areinterrelated and are
desi gned to function together. Moreover, a certain anount of open

space is requiredto obtain MX-Czoning, and therefore was i ncluded in
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t he PDP. Put anot her way, to i npl enent the goal s of the PUD, a portion
of the land had to be dedi cat ed t o open space. Because parcels 2 and
3 containthe areas desi gnated for open space, Rouse was abl e to use
Parcel 1 for nore intense purposes. The overall plan, however,
depends on an integrated use of all three parcels. Merely because
portions of parcels 2 and 3w |l not be intensely devel oped does not
alter thereality that the project will result in noreintense use of
certain portions of theland, regardl ess of the particul ar uses of
parcels 2 and 3. As in Keeler, parcels 2 and 3 are not divisible.
Al t hough Rouse vi gorously mai ntai ns that Mai sel v. Mont gonery
County, supra, 94 Md. App. 31, has no application here, because it
i nvol ved Euclidean zoning, we continue to find portions of it
instructive. InMaisel, at the appellants’ request, the county rezoned
a4.5acreparcel fromasingle-famly residential zone to atownhouse
residential zone. The original zone permtted5or 6 dwelling units
per acre, dependi ng on the price of the housi ng, whilethe newzone
permtted a maxi nrumof 8 dwelling units per acre. Eventually, the
owner s obt ai ned approval of a devel opnent pl an that only contai ned 27
t ownhouse uni ts; the nunber of residences was thus equal to the total
nunber of dwel li ng units that coul d have been bui |t under the prior
zoni ng. Neverthel ess, when the owners sol d the property, they were
assessed arezoni ng transfer tax, because the subject property was

consi dered to have beenrezonedto a “nore i ntensi ve use.” I d. at 35.
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The t axpayers chal | enged t he tax, claimng that the property was not
rezoned to a nore intensive use, because the maxi mum nunber of
permtted dwelling units remai ned unchanged.

In a theme fam liar here, the taxpayers contended that the
“binding restrictive el ements containedinthe Council’s approval of
the rezoni ng anendnent” |imtedthe nunber of dwelling units to what
exi sted under the prior zoning, and should control the issue of
l[iability for the transfer tax. Id. Conversely, the appel | ee cont ended
that the “eventual densities” were irrelevant. 1d. Rather, the
appel | ee argued t hat t he proper conpari son required a reviewof the
“statutorily permtted densities in the various zones.” 1d. Relyingon
the definition in the County Code of the term®“rezoned to a nore
i ntensive use,” whichincluded rezoningto acategory that permtted a
greater nunber of dwelling units per acre than had been previously
al | owed, appel | ee contended t hat t he t ownhouses t hensel ves, permtted
under the rezoning, resultedinan “inherently...noreintensive formof
devel opnent....” 1d. at 35-36. The Tax Court agreed, stating: “[W hat
triggersthis tax is not what you ended up with....when you nove from
one zoning cl assificationto another...whether or not you are ableto
utilize or get the benefit of each and everything that’s permtted
under that zone, | don’'t think it makes any difference.” Id. at 36-37.

On appeal, this Court affirmed. After exam ning the |l egislative

pur pose, we determ ned t hat al t hough t he appel l ants agreedto “limt
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one aspect of this intensification,” id. at 37, they nonethel ess
i ntensifiedthe devel opnent of the property i n several other respects.
ld. Interestingly, werejected the appellants’ argunent that the
nunber of dwelling units permtted under the rezoning “becane a
| egi sl ative act,” because it was adopt ed by t he County Council when it
approved the rezoning. Id. at 38. W agreed with the Tax Court that
the requirenents for the rezoni ng transfer tax had been net, because
t he newzone permtted a greater density, regardl ess of whether it was
i npl enented. W said: “The Tax Court found that the rezoni ng transfer
t ax nmust be pai d when a property is transferred after being rezonedto
a residential zone which statutorily permts a greater number of
dwel ling units than the prior zone, wi thout reference to the nunber of
dwel ling units that may be eventual |y built on the property. ...[We
hol d that [the] Tax Court correctly interpretedthe applicablelaw.”
ld. at 39.

In Rouse |, we stated: "W do not believe...that the Tax Court
was required to consider a decrease in density as dispositive in
det ermi ni ng whet her the property was rezoned to a nore i ntensi ve use.”
Rouse I, 120 Md. App. at 691. Thus, evenif the density of Parcels 2
and 3w || beless than what was permtted under RRR, we saidthat this
woul d not necessarily be dispositive of theissue; it nmerely represents
one factor in the “nore intensive use” determ nation.

As we see it, thelogic of Rouse’s positionasto Parcel 1 conpels
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the conclusionthat all three properties were zoned to a nore i ntensive
use, when vi ewed as a singl e “package.” As we noted earlier, Rouse now
acknow edges that Parcel 1 was rezoned to a nore i ntensive use under
t he PDP, even t hough only 53 acres of Parcel 1, out of atotal of 473,
w Il actually be used nore i ntensively. Rouse candidly concedes t hat
an argunment t hat the Ag Tax shoul d apply only to the 53-acre portion of
Parcel 1, rather thanto the entire parcel, “woul d obviously fly inthe
face of the statute and shoul d be gi ven short shrift.” Despite that
forthright acknow edgnent, Rouse insists that parcels 2 and 3 shoul d be
anal yzed separately, by reference tothe PDP' s prescribed uses for each
one, because “the zoni ng regul ati ons bi ndi ng a parcel of | and zoned M

X-C are those approvedfor that parcel....” |f, as Rouse concedes, the
53 acres in Parcel 1 are not separate for purposes of theintensity
analysiswithregardto Parcel 1, then parcels 2 and 3 are not separate
units, either. Tothe contrary, all the parcels are part of alarger
whol e, and the “nore i ntensi ve use” of Parcel 1 disqualifiestheentire
tract fromthe benefit of the agricultural use assessnent. This view
accuratelyreflectstheinterrelated nature of thethree parcelsinthe
context of the PUD, and squares with the purpose of the statutory
schene.
CONCLUSI ON

Inthis case, inposition of the Ag Tax on all three parcelsis

consistent with the policy of inhibitingproperty owners frommaki ng an
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end run around the statute, which was i ntended to favor conti nued
agricultural use of land. By filing declarations of intent withthe
SDAT at the tinme of purchase, Rouse declaredits intent tocontinuethe
agricultural use of all three parcels for a full five years, and
t her eby avoi ded paynent of the Ag Tax. Rouse subsequent|y obt ai ned t he
benefit of MX-C zoning for a PUD by use of all three parcels. It
doing so, it crafted a PDP based on t he broad paraneters of that zoni ng
category. The PDPis anintegrated concept, andthe artificial |ines
t hat appel | ant nowseeks to engraft onthe |l and, by use of the PDP, fly
inthe face of the |l egislative purposeincreatingthe statutory tax
exenpti on.

The expressed | egislativeintent evidencedinT.P. 8 8-209(b) is
an i nportant under pi nni ng of the agricultural use assessnent. The
Legi sl at ure sought to di squalify those owners who ultimately take an
actioninconsistent wwth adeclarationof intent. Appellant’s attenpt
toisolate and protect portions of the rezoned parcel s by reli ance on
artificial lines of demarcation and t he use of the PDP anpbunts to an
attenpt to canoufl age what we descri bed i nRouse | as “the conti nuum
toward an ur ban or i ndustrial environnment.” Rouse |, 120 Md. App. at
691. If we were to adopt Rouse’ s position, we woul d surely exalt form
over substance.

Qur reviewof the Tax Court’ s opi nion | eads us to concl ude that

t he Tax Court di d not m sapprehend the nature of the M X-Czone as a
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PUD, with an approved PDP specific to Rouse’ s property, when it
determ ned that the three parcels constituted a single tract for
pur poses of the nore intensive use anal ysis. In its opinion
determning that the rezoningresultedin anoreintensive use, the Tax
Court expressly acknow edged Rouse’ s argunents and its menorandum
regardi ng the actual uses of Parcels 2 and 3 as “resi denti al and open
space” zones under the PDP.

Finally, we are satisfied that our ultimte conclusion is
consistent with the long settled principle that, because the
agricultural use assessnent constitutes atax exenption, it nust be
strictly construedinfavor of thetaxingauthority. Maryl and- Nat’ |
Capital Park and Pl anni ng Conm ssi on, supra, 348 Md. at 27; State
Dep’t of Assessments and Taxation v. Bel cher, 315 Md. 111, 118 (1989);
Warlick v. Supervisor of Assessnents of Anne Arundel County, 272 M.
540, 545 (1974); Perdue Foods, Inc. v. State Dep’t of Assessnents &
Taxation, 264 Md. 672, 687-88 (1972); Conptrol |l er of the Treasury v.
Fairl and Market, Inc., 136 Md. App. 452, 458 (2001); B. F. Saul Real
Estate I nv. Trust v. Clerk of Circuit Court for Anne Arundel County,
110 md. App. 455, 462 (1996), cert. denied, 343 Mil. 332 (1996); Mai sel
94 Md. App. at 39. Wiat the Court of Appeal s stated inPerdue, Inc. v.
St at e Dept. of Assessnents & Taxation, 264 Ml. 228 (1972), is rel evant:

It is fundamental that statutory tax exenptions are strictly

construed infavor of the taxing authority andif any real

doubt exists astothe propriety of an exenpti on that doubt
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must be resolvedin favor of the State. I n other words, “to
doubt an exenption is to deny it.”

Id. at 232-33 (quoti ngPan AmSul phur Co. v. State Dep’t of Assessnents
& Taxation, 251 Mi. 620, 629 (1968)).

OF course, astrict construction of atax-exenption statute “does
not preclude afair one.” State Dep’t of Assessnents and Taxati on v.
Mar yl and- Nat i onal Capital Park and Pl anni ng Conmi ssi on, 348 M. 2, 18
(1997). We believetheresult hereis consistent withthelegislative

intent and, therefore, it is fair.

JUDGMENT OF THE CIRCU T COURT FOR
PRI NCE GEORGE'S COUNTY AFFI RMED.
COSTS TO BE PAID BY APPELLANT.
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