Headnote: Ronald Gerald v. State of Maryland, No. 596, September Term 2000.

EVIDENCE - AUTHENTI CATION & |IDENTIFICATION - Pursuant to
Maryland Rule 5-901(b)(4)(2000), the trial ~court properly
admtted into evidence two letters that the defendant wote to
his acconplice while they were awaiting trial. Al t hough the
acconplice admtted that he had not seen the defendant’s
handwiting outside of the letters, circunstantial evidence was
sufficient to attribute authorship to the defendant. I n
particular, the letters referred to inportant court dates and
the acconplice’s statenment incul pating the defendant.

The letters were not admtted, pursuant to Maryland Code (1998
Repl. Vol.) Cs. & Jud. Proc., 8 10-906, which allows adm ssion
of a disputed witing only when it can be conpared with a proved
witing already in evidence.

EVIDENCE - HEARSAY - Court properly admtted acconplice’s
testinony as to what his cell mate told himabout the defendant.
The statements were not admtted for their truth, but to explain
the acconplice’s reason for testifying against the defendant.

CRI M NAL LAW - | NSUFFI Cl ENT EVI DENCE - FIREARM CHARGES - State
presented sufficient evidence for the handgun use and handgun
possession convictions, where two wtnesses denonstrated the
length of defendant’s gun by denonstrating a distance between
their hands. VWiile the jury wuld have had difficulty
skillfully judging the hand denonstrations, based on the record,
and the deferential standard of review, reversal would be
i nappropri ate.

CRIM NAL LAW - MERGER - FIRST DEGREE ASSAULT AND ROBBERY - Wth
anbiguity in the indictnment, and non-curative instructions,
defendant’s first degree assault conviction nerged into the
robbery conviction. The mandatory twenty-five-year sentence
originally attached to the assault, however, reattached to the
r obbery.



REPCORTED

I N THE COURT OF SPECI AL APPEALS

OCF MARYLAND

No. 596

Sept enber Term 2000

RONALD GERALD

STATE OF MARYLAND

Mur phy, C.J.,
Hol | ander,
Sonner,

JJ.



Opi ni on by Sonner,

J.

Filed: March 7, 2001



A jury in Baltinore Cty found Ronald Cerald, appellant,
guilty of robbery with a deadly weapon, first degree assault,
use of a handgun in the commssion of a felony or crine of
vi ol ence, possession of a firearm by a convicted felon, and
| esser included offenses. The jury acquitted him of attenpted
murder in the first degree and of attenpted nurder in the second
degr ee. The court then sentenced him to twenty-five years’
incarceration for the first degree assault; twenty years’
incarceration for the arned robbery, to run consecutively to the
first degree assault sentence; twenty years’ incarceration for
the use of a handgun, to run consecutively to the first degree
assault sentence, but <concurrently wth the armed robbery
sentence; and five years’ incarceration for possessing a handgun
as a convicted felon, to be served consecutively to all the
ot her sentences. Cerald appealed and presents four questions
for our review

| . Did the trial judge err in permtting
appellant’s acconplice to testify that
docunents inploring and threatening the
acconplice to excul pate appellant were
witten by appellant?

1. Did the trial judge err by admtting an
unidentified prisoner’s extra-judicial
statenents concerni ng appel l ant’ s
crimnal past and crimnal character?

L1l Was t he evi dence | egally

sufficient to convict appellant of
use of a handgun in the comm ssion

of a felony or crime of violence
and possession of a handgun by a



convicted fel on?
V. Miust the conviction and sentence for
first degree assault be nerged into the
conviction and sentence for robbery
with a dangerous or deadly weapon?
W conclude that the first degree assault nerged into the
robbery, although the nmandatory twenty-five-year sentence that
the court attached to the assault stands, as it nust reattach to
the surviving robbery conviction. O herwise, we affirm the

j udgment s.

Backgr ound

At approximately 4:00 a.m on July 17, 1999, Baltinore City
Police Oficer John Ross net with Paul Cornish at Johns Hopkins
Hospi tal . Cornish told Oficer Ross that he was approached by
a group of people, pushed off his bicycle, hit in the head with
a shotgun, forced to his hands and knees, robbed of forty
dollars from his pants pockets, and shot in the buttocks as he
tried to stand up and run away. The hospital treated Cornish
for a wound to the forehead and buttocks. Oficer Ross then
took Cornish to a police substation, where he was questioned
about the attack. During the interview, Cornish |ooked out the
w ndow and excl ai nred, “There goes one of them”

Oficer Ross went outside and spoke wth the passerby,
Ant hony Everhart. Al though, initially, Everhart denied any

know edge of the attack, he eventually admtted that he “was
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there,” but was not the person who actually shot Cornish.
O ficer Ross placed Everhart under arrest and transported himto
the Baltinore City Police Departnment Hom cide Unit. Once there,
he provided a statement, in which he explained that, in the
early norning hours of July 17, 1999, he, GCerald, and three
ot her people, were wal king hone froma night club when they cane
upon Cornish riding a bicycle. Cerald confronted Cornish, and
t hey exchanged harsh words. Everhart began to wal k away from
the scene, towards his honme, when he saw Gerald wal k over to a
bl ack “school bag,” pull out a sawed-off shotgun, and point it
t owar ds Corni sh. Cornish began to run and Cerald chased him
with the gun across the street. At that point, Everhart |eft
the scene. As he approached his honme, however, he heard a | oud
gunshot bl ast.

Everhart was charged with the arned robbery of Cornish.
Pursuant to a plea agreenent, he testified on behalf of the
State at GCerald s trial. The agreenment provided that, in
exchange for his testinony, he would plead guilty to arned
robbery and receive a suspended ten-year sentence and a three-
year term of probation. Wthout the agreenent, Everhart could
have received a sentence of twenty years.

At trial, the State offered the testinony of Oficer Ross,

Everhart, and Cornish. It also presented Detective Ray Laslitt,



who testified that Cornish picked CGerald out of a photographic
array, and Tamy WIlliams, Gerald s former girlfriend, who
testified that Gerald asked her to give false alibi testinony on
his behalf. Additional facts will be provided bel ow

Di scussi on

Cerald’ s first point of error concerns the authentication
of two letters offered by the State and admtted into evidence.
Cerald purportedly wote the letters to Everhart while they were
both in prison, awaiting trial. To introduce the first letter,
t he prosecutor asked Everhart if he recognized it, which he did,
and then asked how he knew that GCerald wote it. Ever hart
responded that the handwiting matched that of a prior letter he
had received from Gerald.? Over objection, Everhart then read
the letter to the jury, in which Gerald declared, “W go to

court in a week and a half and these people are trying to mash

me because of you. You are not going to get any tinme at all
because | talked to nmy lawer and she told nme so.” He urged
YThis prior letter was not introduced into evidence. Thr oughout the

transcripts, the parties refer to three letters, but it is unclear whether this
prior letter was included in the count. Before jury selection, the defense noved
in limne to exclude any of the letters witten by prisoners. The State
responded by describing three letters it planned to introduce. GCerald wote two
of those letters, and Juan Dean, who was serving a life sentence for nmurder,
wote the third letter. Dean, however, did not testify at Gerald s trial and the
State did not nove for admission of his letter. Thus, there seens to have been
four letters, three which the State planned to introduce, and two of which were
ultimately admtted



Everhart not to sign a Hcks waiver and to stop seeking
protective custody. He al so warned:

We are alright son. They got nothing. But,
if you do get sone tinme, |I’'ll take care of
you and you know |’ve got noney. There is
no use for both  of us going down.

Especially nme . . . Just don't testify
against ne and tell your lawer, |I’mnot the
one you were talking about, and | was not
there . . . Do not tell people. 1It’s a code
we should go by. Telling on people can get
a lot of people killed . . . Tear this
letter up after you read it. Don’t give it

to the State’'s Attorney.

This first letter was not signed. It canme in an envel ope
addressed to Everhart at prison, but wth an incorrect
identification nunber. The return address contained the nane
“Ronal d Gerald” and his address at prison, including his correct
identification nunber. Wen asked, “Do you know what the
Def endant was tal king about when he wote you this [letter],”
Everhart replied, “Yes.”

In the second letter, which, over defense objection,
Everhart also read to the jury, GCerald asked him to sign,
notarize, and return an enclosed affidavit by the end of the
week. By signing the affidavit, Everhart essentially would have
retracted his wearlier statenment identifying Gerald as the
shoot er. The second letter was signed “Ronald” and was
addressed to Everhart with his proper identification nunber.

The court denied defense counsel’s request to voir dire
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Everhart regarding the letters, although, on cross-exam nation,

Everhart conceded that he had never seen Cerald s handwiting or

signature outside of the three letters. Def ense counsel then
inquired: “In fact, those letters or those envel opes could have
been witten by anybody, <couldn’t they have?” Ever hart
answered, “Yes.” Def ense counsel then noved for a mstrial,

arguing that the letters were not authenticated and |acked

trustworthiness. The court denied the notion, stating:

The letters are admssible. The
totality of the evidence is sufficient to
attribute authorship to this Defendant. | t

is for the jury to weigh that evidence and
determ ne whether or not from the evidence

this Defendant is, in fact, the author
of those letters.

Gerald argues on appeal that the trial court abused its
discretion in admtting the letters in the first instance, or by
not declaring a mstrial once Everhart admtted that he had
never seen Cerald’'s witing outside of the letters. He cl ains
Everhart identified the penmanship on the letters by conparing
them to another witing that was not itself authenticated, in
contravention of 8 10-906 of the Courts Article. Mb. Cobe (1998
Repl. Vol.) Cs. & Jud. Proc., 8§ 10-906. The State responds
that the court properly admtted the letters, pursuant to

Maryl and Rul e 5-901(b)(4) (2000). W consider each provision in

turn.



Section 10-906 states in part:

(a) In general. — . . . evidence is
adm ssible in any proceeding to prove the
execution of a witten instrunent attested
by one or nore subscribing witnesses in the
same manner as the instrument mght be
proved had it not been attested. Evi dence
of a disputed witing is adm ssible and may
be submtted to the trier of facts for its
determ nation as to genui neness.

(Enphasi s added.) Cerald directs us to the italicized portion
of the statute, which evolved as an exception to the comon | aw.
Hi storically, judges and juries were not considered conpetent to
conpare handwiting sanples to determ ne genui neness. D Pietro
v. State, 31 Mi. App. 392, 395, 356 A.2d 599 (1976) (quoting 80
A L.R 2d 274). Courts across the country adopted an exception
to this common law rule that allowed conparison “when a proved
or admtted standard wused for conparison wth the disputed
witing was already in evidence for other purposes.” Id.; see
also Wllianms v. Drexel, 14 Ml. 566, 572 (1860).

In Maryl and, the exception was first codified in 1825. 1825
Md. Laws, ch. 120. It evolved to read:

Comparison of a disputed witing with any
witing proved to the satisfaction of the
court to be genuine shall be permtted to be
made by w tnesses, and such witings and the
evidence of wtnesses respecting the sane
may be submitted to the court and jury, or
the court, as the case may be, as evidence
of the genuineness or otherwise of the
witing in dispute.



Md. Code (1957) Art. 35, 8 12; see also Parker v. State, 12 M.

App. 611, 280 A.2d 29 (1971)(applying the statute). In 1973,
the Ceneral Assenbly changed the exception to its current form
1973 M. Laws, Spec. Sess., ch. 2, § 1. Al t hough the
alterations were extensive, “the intended change was in style,
not in substance.” DiPietro, 31 M. App. at 398. Thus,

al though 8 10-906 speaks to the genuineness of witings,
primarily, it renounces the common law rule that prohibited
judges and juries from conparing handwiting sanpl es.

Regardl ess of the history and purpose of 8§ 10-906, the State
contends the court did not admt the letters based on a
conparison with other witings or on Everhart’s opinion as to
Cerald’ s handwiting. In its view, the court found the
docunents to be authenticated pursuant to Mryland Rule 5-
901(b) (4), circunstanti al evi dence. Maryland Rule 5-901
provides in part:

(a) Ceneral provision. The requirenent
of authentication or identification as a
condition precedent to admissibility is
satisfied by evidence sufficient to support
a finding that the mtter in question is
what its proponent clains.

(b) IIlustrations. By way of
illustration only, and not by way of
limtation, the following are exanples of

aut hentication or identification conformng
with the requirenents of this Rule:



(1) Test i nony of W t ness W th
know edge. Testimony of a wtness wth
knowl edge that the offered evidence is what
it is claimed to be.

(2) Non-expert opinion on handwiting.
Non- expert opinion as to the genuineness of
handw i ti ng, based wupon famliarity not
acquired for purposes of the litigation.

(3) Conpari son W th aut henti cat ed
speci nens. Conparison by the court or an
expert witness with specinmens that have been
aut henti cat ed.

(4) Circunmstanti al evi dence.
Circunstantial evidence, such as appearance,
contents, subst ance, i nt er nal patterns,
| ocation, or ot her di stinctive

characteristics, that the offered evidence
is what it is clained to be.

Section (a) establishes that to admt a witing as
authenticated, a judge nust conclude that a reasonable jury
could find the evidence to be what its proponent clains it to
be. See Lynn MlLain, Mryland Rules of Evidence, Rule 5-901
(1994) (noting that the standard of proof for authentication is
the sanme standard as found in Maryland Rule 5-104(hb)). As
McCor mi ck expl ai ns:

[ T]he authenticity of a witing or statenent

is not a question of the application of a

technical rule of evidence. It goes to

genui neness and conditional relevance, as

the jury can readily understand. Thus, if a
prima facie showing is nade, the witing or

st at enent comes in, and the ultimate
guestion of authenticity is left to the
jury.



2 McCormck on Evidence 8 227 (John W Strong ed. 1999). A
trial judge’'s decision to admt or exclude evidence will not be
set aside absent an abuse of discretion. CSX Transp. V.
Continental Ins. Co., 343 M 216, 251-52, 680 A 2d 1082 (1996)
(citations omtted); Barnes v. Rosenthal Toyota, Inc., 126 M.
App. 97, 108, 727 A 2d 431 (1999).

W agree with the State that the circuit court admtted the

letters pursuant to Rule 5-901(b)(4) and that it did not abuse

its discretion in doing so. The court admtted the letters
based on the *“totality of the evidence,” which neans the
totality of circumstances — or circunstantial evidence. |t

followed Rule 5-901(a) by admtting the letters after finding
“sufficient” evidence “to attribute authorship to [Gerald],” but
then allowng the jury to weigh that evidence to determne the
ultimte question of authenticity. Mor eover, even if the trial
court inproperly admtted the evidence under 8§ 10-906, we would

affirm the judgnment because the court properly could have

admtted the evidence under Rule 5-901(b)(4). An appell ate
court will generally affirm when the trial court reaches the
right result for the wong reason. Robeson v. State, 285 M.

498, 502, 403 A 2d 1221 (1979), cert. denied, 444 U S 1021, 100
S. . 680, 62 L.Ed.2d 654 (1980); Hurt v. Chavis, 128 M. App.

626, 640, 739 A 2d 924 (1999); Pope v. Board of Sch. Commirs,
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106 Md. App. 578, 591, 665 A 2d 713 (1995).
As the State explains in its brief, the facts before the
court were that:

[t] he author of the first letter referred to
‘our case,’ knew about Everhart and Gerald's
court date ‘in a week and a half,’ knew that
Everhart had agreed to testify for the
State, knew that Everhart’s ‘Hi cks’ date was
comng up, and knew that Everhart was
seeking protective custody . : : The
affidavit acconpanying the second letter
referred to Everhart’s and GCerald s court
date ‘on the 24'h of this nonth’ and the date
of Everhart’s taped statenent to police.
The affidavit also evidenced know edge that,
in his statenment, Everhart had referred to
the shooter as ‘Reds’ . . . Finally, GCerald
was the only person who would have
benefitted had Everhart succunbed to the
threats and retracted his statenent.

Gerald retorts in his reply brief that “[t]he facts all eged, the
nanmes of persons involved, possible legal strategies, and
approaching court dates are surely frequent topics of
conversation” in pretrial detention facilities. Thus, he
argues, any inmate famliar with Gerald and Everhart could have
witten the letters. He even inplies that Everhart hinself
forged the letters because, once he agreed to testify for the
State, he and Geral d becane ant agoni sts.

Gerald quotes wth approval 5 Winstein's Evidence 8
901. 06[ 2] at 901-28 (1999):

A witing can be shown to have emanated
from a particular person or business by the

11



fact that it would be unlikely for anyone

other than the purported witer to be

famliar with its subject mat t er and

content. For this principle to operate, the

witing must deal with a matter sufficiently

obscure or particularly wthin the know edge

of the asserted author so that the contents

of the witing were not a matter of common

know edge.
In Gerald's view, the facts in the letters were “comobn
knowl edge” within the prison population and not “sufficiently
obscure” to warrant the letters’ adm ssion. G ven the standard
of proof required under Rule 5-901 and our deferential standard
of review, we disagree. The letters contained specific and
technical details of the case so that the court acted within its
discretion in admtting them for the jury's critical review

Al t hough we affirm the admssion of the letters under Rule

5-901(b)(4), we do not approve of the maneuver. The State was
entitled to obtain a handwiting exenplar from Gerald before
trial. Glbert v. State, 388 U S. 263, 267-68, 87 S.Ct. 1951
18 L.Ed.2d 1178 (1967). An exenplar would have given the court
a firmer basis to rule on the letters’ admssibility and would
have allowed the jury to better weigh the letters’ inpact. W
see no justification in the record for why the State failed to
obtain an exenplar, which clearly could have been a stronger

ground for adm ssion of the evidence in this case.
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In the second point of error, Gerald contends that the
circuit court admtted hearsay testinony. He refers to the
followng part of Everhart’s direct exam nation:

Q [PROSECUTOR]: Now, when you received the
first letter from M. GCerald, threatening
your famly, how did you feel?

A. [EVERHART]: Mad and upset.

Q Wien you received the Affidavit from M.
Gerald, how did you feel ?

A. Conf used.

Q Wiy were you confused?

A. Because in the beginning I was going to
fill in those blanks, but, while | was
det ai ned | had a cell buddy, and he

explained it to me [that] Ronald Cerald

being locked up the nmaxinmum of tinmes, he

knows what he is doing .

[ DEFENSE COUNSEL]: (Obj ecti on.

THE COURT: Overrul ed.

A. [EVERHART]: He knows what he’s doing and

he’s trying to wuse ne because it was

recently ny first time of really being

| ocked up for a situation like this.
In CGerald s view, Everhart conveyed an unidentified prisoner’s
extrajudicial assertions as to CGerald s character and crim nal
history. The State retorts that the cell mate’'s statenents were
not admtted for their truth, but to explain Everhart’s decision

not to sign the affidavit.

The trial court is afforded great deference in its adm ssion
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of evidence. Ware v. State, 360 M. 650, 672, 759 A 2d 764
(2000) . “Once a finding of relevancy has been nade, we are
generally loath to reverse a trial court unless the evidence is
plainly inadm ssible under a specific rule or principle of |aw
or there is a clear showing of an abuse of discretion.”
Mer zbacher v. State, 346 M. 391, 404-405, 697 A 2d 432 (1997).
Here, Everhart’'s explanation for why he chose not to sign the
affidavit was relevant to the jury's evaluation of his
credibility. See Mi. Rule 5-401 (2000). Everhart’'s cell mate
convinced himthat Gerald was an experienced crimnal, who would
readily sacrifice Everhart’s well-being for his own. Lear ni ng
of that revelation, a juror mght better appreciate why Everhart
was willing to testify for the State, even though CGerald had
threatened retaliation.

Insofar as the testinmony could have prejudiced Gerald
because it referred to his penal history, the potential for harm
was mnimal. See Ware, 360 Mi. at 673. Gerald was charged with
possession of a firearm by a convicted felon. Rat her than have
the State admt true test copies of CGerald s prior convictions,
the parties stipulated that “the Defendant at the tinme of this
incident . . . was, in fact, a convicted felon.” The court
acted within its discretion in allowing Everhart to repeat a

stipulated fact in the course of explaining his reason for
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cooperating with the State.
L1l

CGerald next challenges the sufficiency of the evidence for
the convictions of wuse of a handgun in the commssion of a
felony or crine of violence and possession of a firearm by a
convicted felon. He clains that the record fails to support a
finding that the weapon he wused net the statutory size
requi renents for a handgun, as enunerated in the Maryland Code
(1996 Repl. Vol., 2000 Supp.) Art. 27, 8 36F(e) and (f). The
standard for our review is “whether, after viewi ng the evidence
in the light nost favorable to the prosecution, any rational
trier of fact could have found the essential elenments of the

crinme beyond a reasonabl e doubt.” Jackson v. Virginia, 443 U S
307, 319, 99 S. . 2781, 61 L.Ed.2d 560 (1979); State .
Sowel |, 353 Md. 713, 726, 728 A 2d 712 (1999) (citations
omtted).

Fundanent al | y, our concern is not wth
whether the trial court’s verdict is in
accord with what appears to us to be the
wei ght of the evidence, but rather is only
wth whether the verdicts were supported
with sufficient evidence--that is, evidence
t hat ei t her showed directly, or
circunstantially, or supported a rational
i nference of facts which could fairly
convince a trier of fact of the defendant’s
guilt of the offenses charged beyond a
reasonabl e doubt .
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State v. Albrecht, 336 M. 475, 478-79, 649 A 2d 336 (1994)
(citations omtted).

To nmeet the size requirenents, the State needed to prove
that the gun was either a short-barrel ed shotgun, neasuring |ess
than 26 inches long with a barrel less than 18 inches, or a
short-barreled rifle, mnmeasuring less than 26 inches with a
barrel less than 16 inches. Art. 27, 8 36F(e) and (f). Bot h
Everhart and Cornish testified that Gerald wi thdrew a sawed-off
gun from a backpack, and both of them denonstrated the |ength of
the gun with their hands. \Wen Everhart held up his hands, the
prosecutor estimted the distance between them to be 18 inches
to two feet. Def ense counsel objected that the length was nore
like two-and-a-half to three feet, disqualifying the gun under
8§ 36F. The court responded, “The jury has seen it.” When
Everhart then estinmated the length of the gun’s barrel using his
hands, the prosecutor remarked that the distance was a little
nore than a foot. Agai n, defense counsel objected, mnmeasuring
the distance as approximately two feet, and, again, the court
ruled that the jurors saw the denonstration for thensel ves.
Cornish’s denonstrations were not acconpanied by a verbal
description for the record.

In our review of Maryland |aw, we discovered nore than a

handful of reported cases in which the accused challenged the
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sufficiency of the evidence for a weapon conviction.? W did not
find any case, however, with facts directly on point to this
case, Wwhere the State attenpted to prove the size of a gun
exclusively by its w tnesses’ physical denonstrations. Per haps
the nost simlar case is Beard v. State, 47 M. App. 410, 423
A.2d 275 (1980), where the defendant was charged, anong other
crimes, with use of a handgun in commssion of a felony and
unlawful ly carrying a handgun. As here, the type of gun used in
the crime was at issue.

A witness testified that she |looked in a bag that belonged to
the defendant and saw bl ood-stained clothing, “a gun and sone
bullets inside the cloth.” ld. at 412. Questioned by the
court, the witness explained that she was not famliar wth guns

and could not distinguish a revolver from a pistol. She

2For exanpl es of weapon convictions overturned for insufficient evidence

see Stanley v. State, 118 Md. App. 45, 57, 701 A 2d 1174 (1997)(“State presented
no evidence to denonstrate the type of knife used.”), aff’'d in part, vacated in
part on other grounds, 351 Ml. 733, 720 A 2d 323 (1998); Washington v. State, 293
Ml. 465, 475, 445 A . 2d 684 (1982) (knife described as a “long silver knife” and
a “sharp pointed object.”); Pharr v. State, 36 Ml. App. 615, 632, 375 A 2d 1129
(1977) (gun not admitted into evidence, the victim described the weapon as a
“silver handgun” and the assailant confessed to using a “silver blank gun.”);
Tisdale v. State, 30 Md. App. 334, 345, 353 A 2d 653 (1976) (gun introduced into
evi dence, and an officer testified that the weapon was a .22 caliber gas pistol),
aff’d on other grounds, 41 Md. App. 149, 396 A 2d 289 (1979).

Weapon convictions were affirned as supported by sufficient evidence in
Wods v. State, 315 Md. 591, 623, 556 A 2d 236 (1989), where the State adnitted
an FBI report that |inked the gun found at defendant’s house to the bullets found
inthe victins body, and Hall v. State, 57 Md. App. 1, 15, 468 A 2d 1015 (1983),
where the knife was introduced into evidence.
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described the gun as “old, big, brown, and rusty.” 1d. at 412-
13. Def ense counsel then questioned the witness as to the size
of the gun by asking whether it was bigger than another gun |eft
in the witness’ s apartnent. ld. at 413. The witness answered
that the defendant’s gun was indeed bigger, but she could not
identify by nane the gun left in her apartnent. ld. Thus, the
W tness sized the gun based on another gun, but the conparison
failed because the witness could not identify the second gun,
the standard for the conparison.

Fol |l owi ng Beard, we decided Manigault v. State, 61 M. App.
271, 286-87, 486 A.2d 240 (1985), where the defendant was
charged with unlawful possession of a handgun. To prove that
the weapon was indeed a handgun, the State presented the
testinmony of two victinms, who described the gun as a big, black,
nmet al handgun. One of the victine also testified that the
defendant’s hand covered nobst of the gun during the shooting.
That testinony, the Court reasoned, distinguished Mnigualt’s
case from Beard' s because it “permt[ted] a reasonable inference
that it was a handgun and not a full-fledged rifle or shotgun.”
ld. at 287. Thus, the State sufficiently sized the gun by
conparing it to an adult nmale s hand.

In Gerald s case, the wtnesses sized the gun by

denonstrating a distance between their hands, but we have no
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obj ective description of those denonstrations. Cearly, this is
not the proper way to prove a precise elenment of a crinme, which
is nmeasured in inches and feet. W are also mndful that the
jury, sitting at a distance from the wtness stand, would have
had difficulty skillfully judging the advocates conpeting
interpretations of the hand denonstrations. Nonet hel ess, based
on the record before us, and the deferential standard of review,
we cannot say that the evidence for the firearm convictions was
insufficient.
| V.

The indictment in this case set forth fourteen counts in the
foll owng order: (1) attenpted first degree nurder; (2)
attenpted second degree murder; (3) first degree assault; (4)
second degree assault; (5) reckless endangernent; (6) use of a
handgun in conmssion of a felony or crime of violence; (7)
unl awf ul wear, carry, and transport of a handgun; (8) conspiracy
to commt robbery; (9) robbery with a dangerous weapon; (10)
theft greater than $300.00; (11) theft less than $300.00; and
three counts of possession of a firearmas a convicted felon.

Gerald contends that the first degree assault conviction was
a |lesser included offense of the robbery conviction, and
accordingly, the twenty-five-year sentence for assault nerges

into the twenty-year sentence for robbery. That reasoning, in
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the State’'s view, nullifies the purposeful drafting of the
indictment to separate the act of attenpting to murder Cornish
from the act of robbing him In its view, the assault counts
were placed under the attenpted nmurder counts on the indictnent
to show that all four counts related to the act of firing the
weapon at Cornish. As the State argued at sentencing:

If the Court recalls the facts in this case,
t he Defendant, upon confronting the victim
hit the victimin the mddle of his forehead
with the butt of a shotgun which forced the
victimto the his knees and his hands. He
was on all fours bleeding down his face when
the Defendant then reached in the victims
pocket and took US currency. After he took
the US currency, the State’'s contention is
that at that point the robbery is done and
at that point the Defendant took the shotgun
and shot the victim in the back which was
the attenpted nurder

The court accepted the State’s theory, explaining:

| agree that the charging docunent nade
clear to the Defendant that that was the
theory upon which the State was proceeding
and it would be my conclusion that the
reason the later event preceded the earlier
event in sequence on the charging docunent
is because the |ater event was deened by the
State at the time of charging to be the nore
serious.

Gerald remnds us that any anbiguity in the indictnent or
as to how the jury understood the charges nust be resolved in

his favor. Snowden v. State, 321 Md. 612, 618-19, 583 A 2d 1056

(1991). As cogent as the State’s theory nay be on appeal, it is
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not at all <clear that the jury considered the evidence in
accordance with that theory. The court instructed the jury on
the elenents of each charge, but it did not explain how the
assault and robbery charges related to one another, how they
differed, and what the jury needed to find to convict under both
char ges. See Graham v. State, 117 M. App. 280, 289, 699 A 2d
1204 (1997)(no anbiguity where the court clearly explained the

difference between the two counts at issue); Cortez v. State,

104 Md. App. 358, 369, 656 A 2d 360 (1995) (advising courts on
how to instruct juries to avoid nerger problens). Wth an
anbiguity in the indictnment, and non-curative instructions, the
first degree assault conviction nust indeed nerge into the
robbery conviction.

Notwi thstanding the nerger, the nmandatory sentence of
twenty-five years’ incarceration wthout the possibility of
parole stands, albeit for the robbery instead of the assault
See State v. Taylor, 329 MI. 671, 676, 621 A 2d 424 (1993). The
prosecution properly served notice that it intended to seek a
sentence wunder Maryland Code (1996 Repl. Vol., 2000 Supp.)
Article 27, 8 643B, and at sentencing, it proffered that Gerald
had previously been convicted of robbery with a dangerous weapon
in 1994 and attenpted second degree nurder in 1995. Section

643B required the court to inpose a twenty-five-year m ninum
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sentence given the predicate offenses. See Taylor, 329 M. at
675 (quoting Loveday v. State, 296 Ml. 226, 236-37, 462 A 2d 58
(1983)). Al though under Cal houn v. State, 46 MI. App. 478, 488-
90, 418 A 2d 1241 (1980), aff’'d, 290 M. 1, 425 A 2d 1361

(1981), the court could not inpose the nmandatory sentence for

both the first degree assault and the robbery, under Jones wv.
State, 336 M. 255, 265, 647 A.2d 1204 (1994), it had discretion

to attach the sentence to either offense. Were, as here, the
court mstakenly enployed its discretion to attach the § 643B
sentence to the | esser included offense, we vacate the sentences
for both convictions and direct the court to attach the m ni mum
twenty-five-year sentence to the surviving conviction. Tayl or,

329 M. at 676.

SENTENCE FOR FI RST DEGREE ASSAULT
AND ROBBERY W TH DANGEROUS WEAPON
VACATED. CASE REMANDED TO THE
CRCUT COURT FOR BALTIMORE CTY
FOR I MPOSI TION OF A NEW SENTENCE
IN ACCORDANCE WTH TH' S OPI NIl ON.
JUDGMVENTS OTHERW SE AFFI RVED.

CoSTS TO BE DVIDED EQUALLY

BETWEEN APPELLANT AND MNAYOR AND
ClI TY COUNCI L OF BALTI MORE.
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