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On Novenber 30, 1995, Janes Melvin Gray reported his wi fe, Bonni e
Gray, mssing.! Aweek | ater, on Decenber 6, 1995, Bonni e’ s nude body
was found in the trunk of her car, on a construction site under
devel opnent by Gray’ s brother. She had sustainedten cuts to the head,
t hree gunshot wounds to t he head, and a stab wound to the | eft chest
penetrating her heart. Inaddition, five of her fingers had been cut
of f.

Gray was charged with first degree nurder inthekilling of his
wife. H's main theory of defense was that the nurder had been
comm tted by a man nanmed Bri an Gatton. To support this theory, Gay
sought to i ntroduce evi dence connecti ng Gatton and Bonnie. Hi s star
w tness for that purpose was a woman nanmed Evel yn Johnson.

At the conclusionof anulti-weektrial, ajuryinthe Circuit
Court for Charles County convicted Gray of first degree nurder. The
court sentenced Gay tolifeinprisonment. On appeal, Gray presents a
nunber of issues for review, which we have conbi ned and reordered:

| . Did the trial court err in ruling inadm ssible 1)

statenents by Brian Gattonto the effect that he had
kil l ed Bonni e; 2) evidence that Brian Gatton had raped
Evel yn Johnson; and 3) evi dence that Brian Gatton had
conmmtted an armed carj acki ng?

1. Didthetrial court err inruling admssible 1) out-of -

court statenents by Bonni e about her intentionstotell

Gray that she was | eavi ng hi mand want ed a di vor ce; and
2) out-of-court statenents by Gray that he woul d ki | |

'For ease of discussion, we shall refer to appellant,
James Melvin Gray, by his last nane and the victim Bonnie
Gray, and their daughter, Becky Gay, by their first nanmes.



Bonnieif sheleft hi mor took their house and t hei r
si x-year-old child, Becky, in a divorce proceedi ng?

I11. Didthetrial court err indenying Gay' s requests to
have Bri an Gatt on and anot her wi t ness, George Wat hen,
i nvoke their Fifth Amendnment privil ege agai nst sel f-
incrimnation in the presence of the jury, or,
alternatively, inrefusingtoinstruct the jury about
the right of a witness to invoke that privilege?

V. Didthe trial court err in sustaining the State's
obj ections to certain questions posed by Gay to State
rebuttal w tnesses?

For the foll owi ng reasons, we conclude that thetrial court did

not err in its rulings. Accordingly, we shall affirmthe judgnment.

FACTS AND PROCEEDI NGS

The State’s nmain w tness agai nst Gray was George Wat hen, a
convi cted fel on who at one poi nt shared acell wth Gay inthe Charles
County Detention Center. Accordingto Wathen, i n Novenber 1997, G ay
admtted killing Bonni e and confi ded many details of the nurder to him
On cross-exam nation, Gray attenpted to i npeach Wt hen’ s t esti nony t hat
Gray was the source of his information about the details of the nurder
by showi ng t hat WAt hen had had access to Gray’s | egal docunents
cont ai ni ng nuch of the i nformation that Wat hen cl ai med Gray had tol d
hi m

Anot her witness call ed by the State, Twain Harrod, Sr., testified
t hat on t he ni ght of Novenmber 29-30, 1995, after snoking crack, he
pi cked up a hitchhi ker near the access road to the constructionsite

wher e Bonni e’ s body | at er was di scovered. He dropped t he hitchhiker
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of f at aroad near Gray’ s resi dence. After Bonni e’ s body was found,
the police showed Harrod a photographic array containing Gray’'s
pi cture. At first, Harrod said he did not see the hitchhiker. He
|ater identified Gray’s picture as that of the hitchhiker.

Charles Raley, Jr., afriendof Gray’s, testifiedthat three or
four nont hs before Bonni e’ s death, G ay had visited hi mand had begun
readi ng al oud a | etter by Bonni e i n whi ch she conpl ai ned about Gray not
spendi ng enough tinme with her. Gay stopped readingtheletter m dway
t hrough, pointed at Ral ey, and said: “If the bitchleaves me, | wll
kill her.”

Inearly spring 1996, several nont hs after Bonni e’ s death, G ay
and a man naned Jeffrey Davi s were at Ral ey’ s house. Davis testified
for the State and said that he heard Gray say, “the bitch wasn’t
getting nmy house” and “that’s why | cut the bitch’s fingers off, to get
my weddi ng bands.”

Frank Fertitta, a subcontract or who worked for Gray’s brother,
alsotestifiedfor the State. In April or May 1993, G ay and Fertitta
had several di scussions about Gray’s marri age to Bonni e, whomGr ay
referredtoas “bitch.” One day, Gray was extrenely irate. Hetold
Fertittathat “hewould kill that bitchif she ever triedtakingthe
house or kid.”

The St ate al so presented evi dence tendi ng to showthat G ay was

not upset upon |l earning that Bonnie was m ssing; that Gray made

- 3-



statements to police officers that were incul patory; and t hat, the
ni ght bef ore she di sappeared, Bonni e tol d peopl e t hat she wanted to end
her marriage and was going to tell Gray that.

The def ense adduced evi dence that G ay was enoti onal | y devast at ed
upon | ear ni ng of Bonni e’ s di sappearance; that Bonni e had engaged i n
conduct i nconsistent with anintent toendthe marriage; that Wat hen
had access to docunments that would have given him all of the
i nformati on that he supposedly | earned fromG ay; and t hat Gatton, not
Gray, was involved in the nurder.

Addi tional factswill berecited as pertinent to our di scussion

of the issues.

DI SCUSSI ON

l.

Gray first contends that thetrial court erredinthreerulings
respecting al | eged st at ement s and conduct of Brian Gatton. Thetrial
court rul ed i nadm ssi bl e the fol | owi ng evi dence: 1) testinony by Evel yn
Johnson about statenments Gatton nade to her tothe effect that he had
killed Bonni e Gray; 2) evidence that Gatton had raped Evel yn; and 3)
evi dence that Gatton had committed an arnmed carjacking. We will
address these rulings separately.

(1)
The State noved inlimneto exclude fromevi dence statenents

Gatton all egedly made to Evel yn Johnson to the effect that he had

-4-



killed Bonnie Gay. Inorder toruleonthe evidentiary question, the
trial court held a hearing and took testinmony fromEvel yn Johnson, out
of the presence of the jury.

Evel yn stated that i n 1995, her husband, Ron Johnson, and Ron’s
cousin, Twain Harrod, Sr., were drug dealers. Brian Gatton, whom
Evel yn had known si nce hi gh school, was a crack cocai ne user and one of
Ron's customers. Gatton and Ron were fri ends and had spent sone tine
inprisontogether. Accordingto Evelyn, when Gatton was under the
i nf 1 uence of crack cocai ne, he becane extrenely hostile. |n addition,
Gatton had a habit of carrying knives with him

Inlate 1995, Gatton began com ng by Evel yn and Ron’ s house t o buy
crack cocai ne fromRon. On sone of his visits, he brought Bonni e G ay
with hi mandreferredto her as his girlfriend. Evel yn's testinony was
i nconsi stent and unclear with respect to how many of these visits
occurred and when t hey occurred. Shetestifiedthat on at | east one
visit, Becky Gray acconpani ed Gatton and Bonni e.

One ti me when Bonni e and Gatton were at her house, Gatton and
Bonni e argued, and Evel yn heard Gatton call Bonnie a “bitch.” Gatton
became very hostile. Wen Bonnieleft, Gattonsaid, “if he couldn’'t
have her no [one] else would.”

Evel yn went ontotestify that on an unspecifi ed day after the
news of Bonni e’ s di sappear ance, but before her body was found, Gatton

cane to her house | ooking for Ron’s “stash.” Ron was not hone.
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Gatt on, who was “hi gh and drunk,” asked Evel yn where t he “stash” was.
When she sai d she di d not know, Gatton raped her. The next day, or the
day after, Gatton returned. Once again, Evel yn was by hersel f and
Gtton was “hi gh and drunk.” Gattontold Evelyn, “I took care of her,”
nmeani ng Bonni e. He t hen asked whet her Evel yn had t ol d anyone about t he
rape. When she said no, hetoldher that i f shedidtell anyone about
it, he would “take care of her |ike he took care of Bonnie.” As Gatton
was speaki ng t hose words, he was brandi shing a hunting knife and a
handgun, which he had pulled out of his boot.

Until “about a week” before the hearing onthe notioninlimne,
Evel yn tol d no one, includi ng her husband, about the rape and what
Gatton had said. According to Evel yn, when defense i nvestigators
questi oned her about Bonni e's death, drug deal ers i n her nei ghbor hood
suspected that she was a “snitch” and began intim dating her. Evelyn
told the defense investigators that she woul d reveal what she knew
about Bonnie's death in exchange for “protection.” The defense
i nvestigators then rented a noving truck, noved Evelyn into an
apartnent in Prince George’s County, and arranged for her tolive there
rent-free. It was then -- two years after Bonnie’s death -- that
Evelyn first nmentioned the rape and Gatton’s remarKks.

After Evelyn finishedtestifying, Gay argued that Gatton's out -
of -court statenents, “I took care of her” and “1’ || take care of you

l'i kel took care of Bonnie,” were adm ssibleto prove the truth of the
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matt er asserted (that Gatton had kill ed Bonni e) because they were
decl arati ons agai nst penal interest, under Ml. Rul e 5-804(b)(3). The
State argued that the statenents did not qualify as declarations
agai nst penal interest and | acked sufficient trustworthinessto be
adm ssi bl e under that exceptiontothe rul e agai nst hearsay. The tri al
court ruled fromthe bench that the statenents woul d not be adm tted.

It later issued awittenopiniondetailingits findings and reasoning.

Md. Rule 5-804(b)(3) provides, in relevant part:

St at ement agai nst interest. Astatenent which. . . at the
time of itsmaking. . . sotended to subject the decl arant
tocivil or crimnal liability . . . . that a reasonable

personinthe declarant’s position woul d not have nade t he
statenment unl ess the person believed it to be true. A
statenment tending to expose the declarant to crim nal
liability and offered to excul pate the accused i s not
adm ssi bl e unl ess corroborating circunstances clearly
i ndicate the trustworthiness of the statenent.?

In State v. Standi fur, 310 Md. 3 (1987), whi ch was deci ded before

t he Maryl and Rul es of Evi dence were adopted in 1994, the Court of

2For a statenent against penal interest to be adm ssible,
t he decl arant nust be unavailable. M. Rule 5-804(a). 1In
this case, when called to testify, Brian Gatton invoked his
Fifth Amendnment right against self-incrimnation. Doing so
rendered himunavailable to testify for purposes of MI. Rule
5-804. See, e.g., Jacobs v. State, 45 MI. App. 634, 653
(1980) (“The lawis well-settled that the invocation of the
privilege against conpelled self-incrimnation is a sufficient
showi ng of unavailability.” (citing Harris v. State, 40 M.

App. 58, 63 (1978)); M. Rule 5-804(a)(1).
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Appeal s expl ai ned t he proper anal ysi s for deci di ng whet her to adnit a
hearsay statenment offered as a decl arati on agai nst penal interest:

[ The trial judge] nust carefully consider the content of the
statenent in the light of all known and relevant
ci rcunst ances surroundi ng t he maki ng of the statenent and
all relevant information concerning the decl arant, and
det ermi ne whet her the statenment was in fact agai nst the
decl arant’ s penal interest and whet her a reasonabl e person
inthe situation of the decl arant woul d have percei ved t hat
it was agai nst his penal interest at thetinme it was nade.
The trial judge should then consider whether there are
present any ot her facts or circunstances, includingthose
indicatinganotivetofalsify onthe part of the decl arant,
t hat so cut agai nst the presunptionof reliability normally
at tendi ng a decl arati on agai nst i nterest that the statenments
shoul d not be adm tted.

ld. at 17. Rule 5-804(b)(3) did not alter that hol ding.

I n State v. Matusky, 343 Md. 467 (1996), the Court enunerated, in
afootnote, the factors rel evant to t he deci si on whet her a decl arati on
agai nst penal interest is clearly corroborated, and thus neets the
“trustworthiness” requirement of Ml. Rule 5-804(b)(3):

“(1) whether thereis any apparent notive for the out-of-

court declarant to m srepresent the matter, (2) the general

charact er of the speaker, (3) whet her ot her peopl e heard t he

out of court statenent, (4) whether the statenent was nmade

spont aneously, (5) thetimng of the declaration and[(6)]

the relationship between the speaker and the

decl arant.”

343 Md. at 482 n. 7 (quoting United States v. Alvarez, 584 F. 2d 694, 702
n.10 (5th Cir. 1978)).

Gray argues that thetrial court’srulingwas inerror because the

statenents at i ssue qualified as decl arati ons agai nst penal interest,



under Mi. Rul e 5-804(b)(3), and were sufficiently corroborated soasto
nmeet the trustworthiness requirenment of that rule.

The trial court rul edthat the two statenments i n question, being
in the nature of admi ssions to killing Bonnie Gay, clearly were
agai nst penal interest in that they tended to subject Gatton to
crimnal liability. For a statenent to qualify as a declaration
agai nst penal interest, however, it not only nust be i ncul patory but
al so nust bereliableinthat areasonabl e personinthe declarant's
posi tion woul d have bel i eved, when t he statenent was made, that it was
agai nst his penal interest. As the Court of Appeal s explainedin

Standi fur v. State:

Unl ess the declarant then believed the statenent to be
agai nst his penal interest, thereis no basis for presumed
reliability. However, because of the unavailability of the
decl arant and ot her probl ens of proof, the party urgingthis
exceptionis not requiredto provethe actual state of m nd
of the decl arant but rust prove sufficient surroundi ng facts
fromwhichthetrial judge may i nferentially determ ne what
the state of m nd of a reasonabl e person woul d have been
under the same or simlar circunstances. Al thoughthis test
is essentially objective, it does envi sion consi deration of
the entire panoply of surrounding circunstances to the
extent they may be known, including the age, educati on,
background, experience and condition of the declarant.
“Reasonabl e” as used i n thi s context connot es a non- aberrant
reacti on by oneinthe declarant's circunstances, rather
t han the expected reaction of a hypothetical person of
reasonabl e intelligence or sobriety. Thus, atrial judge
may be cal | ed upon t o det er mi ne whet her a reasonabl e per son
who i s under the influence or al cohol or drugs woul d have
under st ood t he di sserving nature of a particul ar statenent.

310 Md. at 12.



The trial court in the case sub judice applied the test
articulated inStandi fur and concluded that, even t hough t he statenents
at i ssue were incul patory, areasonabl e personin Gatton's position
woul d not have bel i eved t hat t hey wer e agai nst his penal interest. The
court reasoned that the context of the statenents nade pl ai nthat they
wer e spoken as threats to i nduce Evel yn's sil ence. Because it was
known at the time that Bonnie Gray was m ssing and foul play was
suspect ed, Gatton woul d have appreciated that his threat to kill Evel yn
woul d be nmore effective if she thought that he already had kil l ed
Bonnie -- irrespective of whether he actually had done so.

The trial court reasoned further that Gatton woul d have expect ed
t hat i ncl udi ng an “adm ssion” to killing Bonnieinhisthreat agai nst
Evel yn woul d produce sil ence on Evel yn's part. Thus, he woul d not have
t hought t hat maki ng t he statenents to Evel yn woul d have pronpted her to
repeat themand t hereby expose himto liability. The court also
concl uded t hat Gatton's physi cal state of being “hi gh and drunk” nade
it unlikely that he was cogni zant of the potential penal consequences
of making the statenents. Finally, the court deduced fromthe fact
t hat Gatton knewt hat Evel yn was hi s cocai ne supplier's wife, and t hat
she associ ated wi t h nenbers of the crimnal el ement, that Gatton woul d
have believed it unlikely that she would have contacted the

aut horities.
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We revi ewrulings on evidence on an abuse of di scretion standard.
West v. State, 124 Md. App. 147, 164-70 (1998); Jacobs, 45 Md. App. at
653. Tothe extent that inruling onthe admssibility of evidence the
trial court nmakes findings of fact, we revi ewthose findings for cl ear
error. See WIllianmsonv. United States, 512 U. S. 594, 604 (1994)
(expl ai ni ng t hat, under Federal Rul e of Evi dence 804(b)(3), whether a
reasonabl e personinthe declarant's position would have not nade t he
statement unl ess he believedit tobetrueisafact-intensiveinquiry
of the surrounding circunstances). W see no error or abuse of
di scretion in the trial court's conclusion that, under the
ci rcunst ances i n which Bri an Gatton spoke t he i ncul patory words, he
woul d not have thought that they would expose himto crimnal
liability.

Gray' s primary argunent respectingthetrial court'srulingis
that it erredinfindingthat there were no corroborating circunstances
clearly indicatingthat the statenents in question were trustworthy.
He mai ntai ns t hat i n anal yzi ng the i ssue of trustworthiness, thetrial
court inmproperly engaged in an assessnment of Evelyn's credibility.
Because the trial court properly concluded that the statenents did not
gual i fy as decl arati ons agai nst penal interest for the reasons we have
explained, its ruling was not in error, irrespective of its
determ nati on about trustworthi ness. W neverthel ess will address

Gray's argunent on this point.
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| n assessing the trustworthiness of Gatton's al | eged st at enent s,
thetrial court tracked the factors rel evant to that i ssue as set forth
in State v. Matusky, supra, 343 Md. 467. It concl uded, respecting
those factors: (1) that Gatton had a notive to m srepresent to Evel yn
t hat he had kil l ed Bonni e inthat he wanted t o make Evel yn t hi nk t hat
he had done so, regardl ess of whet her he had, to scare her, and t her eby
effectively threaten her; (2) that the “speaker” (Evelyn), an “admtted
crack user,” gave testinony that was “sel f-contradi ctory, confused,
i nexact, and incredible,” didnot disclosethe all eged statenents for
nearly two years after they supposedly were made, and then did so only
after repeatedly denyi ng havi ng any know edge about Gatton and i n
ci rcunst ances i n whi ch she woul d be highly notivated to fabricate the
statenents; (3) that no one ot her than Evel yn had heard t he st at enent s;
(4) that the statenments, if nade at all, were made spont aneously, in
t hat they were not elicited by Evelyn; (5) that Evel yn's testi nony
about when t he statenments were nade was uncl ear; and (6) that the
rel ati onshi p between Gatton and Evel yn was such that Gatton woul d not
have been noti vated to speak to her as a confi dante; rather, he woul d
have been notivated to keep her quiet. Inaddition, thetrial court
noted that the all eged statenents were not self-verifying,i.e., they
di d not contain details of the method of killing or di sposal of the

body that woul d provide corroboration.
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Inurgingerror by thetrial court, Gray makes noreferenceto
State v. Matusky, or the factors set forthinthat case, and does not
address the trial court's findings respectingfiveof thesix factors
i n Mat usky. He focuses excl usively onthe “character of the speaker”
factor (item2 above). He does not argue that the trial court's
assessnent of Evelyn's character was fl awed or that the facts upon
whichit reliedinmkingthat assessnent wereinerror. Instead, he
argues t hat by judgi ng Evelyn's credibility as awi tness, thetrial
court engagedinafunctionforbiddentoit and consignedtothejury,
as trier of fact, alone. |In advancing this argunment, Gray relies
primarily on Peoplev. Barrera, 547 N. W2d 280 (M ch. 1996). He al so
cites Peoplev. Cudjo, 863 P.2d 635 (Cal. 1993), andBrainardv. United
States, 690 F.2d 1117 (4th Cir. 1982).

People v. Barrera is inapposite, and Gay'srelianceonit is
somewhat puzzling. Inthat case, four nen were charged wi th nmurder and
a nunber of sex crinesinthekilling of aprostitute. Three of the
men, including Barrera, were tried together. The fourth, one M chael
Copel and, was tried separately. Copel and had given the police a
witten statenment in which he admtted that, during the encounter
bet ween t he four nen and t he prostitute, he and he al one had st abbed
and killed her. 1In the trial of Barrera and his co-defendants,

Copel and' s statenment was offered by the defense as a decl arati on
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agai nst penal interest. The trial court ruled the statenent
i nadm ssi bl e.

The M chi gan Supreme Court concluded that thetrial court's ruling
was in error and reversed Barrera's conviction. Insoruling, the
court expl ai ned that M chi gan's decl arati on agai nst penal interest rule
i s patterned on Federal Rul e of Evi dence (FRE) 804(b)(3) and poi nted
out that thereisasplit inthe federal circuits over “whether the
[trial] court nmust assess thecredibility of the witness, or of the
decl arant, or of only the statenment” i n deci di ng whet her t he st at enent
is sufficiently trustworthy to be adm ssible. 547 N.W2d at 288
(footnotes omtted). The court went on to expl ain, however, that that
i ssue was not inplicatedinits decision because whet her Copel and had
made an i ncul pat ory statenent and t he words stated (as opposedtothe
significance of the words) were not in dispute. Inother words, the
credibility of thein-court witness becones an i ssue when t he naki ng of
the statenment and its contents are in dispute.

The split inthe federal courts referenced by t he M chi gan Supr ene

Court in Barrera can be illustrated by conparing United States v.
Brai nard, supra, 690 F. 2d 1117, one of the cases Gray cites, toUnited
States v. Alvarez, supra, 584 F. 2d 694, whi ch, as we have expl ai ned, was
gquot ed by the Court of Appeals in Matusky. |In Brainard, the Fourth

Circuit saidthat FRE 804(b)(3) is designed to protect against the

possi bility that the out-of-court statenent excul pati ngthe accused was
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fabricated. For that reason, in decidi ng whether the statenent is
trustworthy enough to admt i nto evidence, the focus shoul d be on the
veracity of the statement itself, not onthe credibility of the decl arant
or of the in-court witness who is testifying about the statenent.
Brai nard, 690 F. 2d at 1124 (citingUnited States v. Atkins, 558 F. 2d 133,
135-36 (3rd Cir. 1997) (holding that the exclusion of a decl aration
agai nst penal interest based onthelack of credibility of thein-court
w t ness and of the decl arant was error when circunstances corrobor at ed
t he maki ng of the statenent)).

In Alvarez, by contrast, the Fifth Circuit reasoned that the
trustwort hi ness of the statenent agai nst penal interest “is determ ned
primarily by anal ysis of two el ements: the probable veracity of thein-
court witness, and thereliability of the out-of-court declarant.”
A varez, 584 F.2d at 701 (citing United States v. Bagl ey, 537 F. 2d 162,
166-67 (5th Cir. 1976)). The court went ontolist the five factors
| at er quoted i nMatusky as “other indiciaof trustworthiness.” See al so
United States v. Rasnussen, 790 F. 2d 55 (8th Cir. 1986) (hol di ngthat
factorslistedinAlvarez areto be considered by the trial court in
ruling on the adm ssibility of a statenment against penal interest).

Fromthe Mat usky court's quotation of theAl varez court's anal ysi s
of those factors rel evant to t he deci si on whet her to adm t a st at enent
agai nst penal interest, it appears that our Court of Appeal s has approved

t hat anal ysi s and i ts under pi nning: determ ningthe truthful ness of the
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in-court witness and of t he decl arant, whi ch necessarily i nvol ves nmaki ng
credibility assessments, is an aspect of thetrial court's decision-
maki ng on t he i ssue of trustworthi ness. Mreover, especiallyincases
i ke the one sub judice, inwhichthereis adispute as to whether the
st at ement was made at all and not only whether, if nade, it affords a
basis for the mtter assertedinit, common sense dictates that the
credibility of thein-court witness to whomthe out-of-court decl arant
ostensi bly made the statenent is a necessary consideration.
Furthernmore, we see little nerit to Gray's argunent that by
engaginginacredibility assessment of thein-court witnessatrial
court invades the province of the jury. The deci sion whet her a st at enent
agai nst penal interest is trustworthy, under Md. Rul e 5-804(b)(3),
requires the court to nmake factual findings and apply the applicable
| egal standard to them See al so Bagley, 537 F. 2d at 166 (referringto
FRE 804(b)(3)). It oftenistheroleof thetrial court inrulingonthe
adm ssibility of evidence to nake factual findings. Inruling on notions
t o suppress evi dence, for exanple, thetrial court takes evi dence, nakes
factual findings, includingcredibility assessnments, and applies the |l aw
tothe findings of fact. Thetrial court'srole as fact-finder inthat
cont ext does not i nvade the provi nce of the jury. Indeed, as nentioned
earlier, the Suprene Court has described theinquiry that atrial court
makes i n deci di ng whet her a statenent qualifies as one agai nst penal

interest as “fact-intensive.” WIIlianson, 512 U. S. at 604; see al so
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Corbett v. State, 130 Md. App. 408, 426-27, cert. denied, 359 md. 31
(2000); MJd. Rule 5-104(a) (providing that a trial court decides
prel i mnary questions of fact concerning the admssibility of evidence).

We hasten to point out that, evenif we agreed with Gray that a
trial court should not nake a credi bility judgnment about the in-court
witness inrulingonthe adm ssibility of a declaration agai nst penal
i nterest, we nonet hel ess woul d concl ude that thetrial court did not
abuse its discretioninexcluding Gatton's statenents. See United States
v. Satterfield, 572 F. 2d 687, 692 (9th Gr. 1998) (holding that thetrial
court had not abused its discretion, eventhoughit had erroneously
considered the credibility of the in-court witness). The court's
findi ngs respecting the other “indiciaof trustworthiness” factors set
forth inMtusky support its conclusionthat the statements i n question
di d not neet the trustworthiness test of Ml. Rul e 5-804(b)(3). 1d. at
692-93 (concluding that it was “unnecessary for the court to decide
whet her [ FRE] 804(b)(3) ever enpowers a j udge t o excl ude hear say evi dence
because of the untrustworthiness of the witness or whet her it enpowers
excl usi on of that evidence onthat groundin the specific circunstances
of this case,” because other considerations underm ned the
trustwort hi ness of the statenent against penal interest).

The trial court concl uded, as discussed, supra, that Gatton had a
clear notiveto fabricateinassessingthereliability of adeclaration

agai nst penal interest. Standifur, 310 Md. at 20; see al so Peopl e v.
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Pecoraro, 677 N. E. 2d 875, 892 (111. 1997) (concl udi ng t hat t he out - of -

court statenent of athird party that he had killed the victi mwas
i nadm ssibleinthe defendant's trial because the self-incrimnating
portion of the statenment may have been " bravado desi gned to bol ster the
threat” that the third party nade to anot her person). It al so gave
wei ght to the fact that Evel yn was the only person present when t he
statenents all egedly were nmade. Finally, thetrial court reasonably
concl uded that t he rel ati onshi p bet ween Evel yn and Gatt on was not one in
whi ch he woul d have made such a statenent, absent a notive to fabricate.
(2)

On cross-exam nation before the jury, the State questioned Evel yn
Johnson about the fact that for two years after Bonni e's death, she did
not cone forward wi th i nformati on connecting Gatton to Bonni e G ay, and
possi bly to her nmurder. Evel yn acknow edged t hat she had wi thhel d this
i nformati on fromdefense i nvestigators when they first i ntervi ewed her
and t hat, even after disclosingtheinformationtothem she had not gone
to the police.

On redirect, defense counsel asked Evel yn why she had not been nore
forthcomnginprovidinginformationto the policeinmed ately after
Bonni e' s deat h. Defense counsel was seekingtoelicit fromEvel ynthat
she had been fearful of Gatton, because he had raped her, and t hat she
had del ayed comi ng forward for that reason. The State objectedtothe

guestion onthe ground that it was beyond t he scope of cross-exam nati on.
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The trial court sustainedthe objection. Gay argues on appeal that the
evi dence t he questi on sought toelicit was not outside the scope of the
State's cross-exanination and, therefore, the court abusedits discretion
inruling it inadm ssible.

The scope of re-direct exanm nationis limted to the scope of
cross-exam nation. Bell v. State, 118 Ml. App. 64, 95 (citingCoates v.
State, 90 Md. app. 105, 111-13 (1992)), rev'd on ot her grounds, 351 M.
409 (1997). “Thetrial judge' s discretionincontrollingthe scope of
redirect examnationis wide.” Daniel v. State, 132 Md. App. 576, 583
(2000) (citing Bailey v. State, 16 Md. App. 83, 110-11 (1972)).

At notinme duringits cross-exam nation of Evelyndidthe State
i nqui re about her reluctance or failure to speak to the police about what
she knewi nmedi at el y aft er Bonni e' s death. Accordingly, thetrial court
di d not abuseits discretioninrulingthat defense counsel's question
on re-direct was beyond the scope of the State's cross-exam nati on.

Still onre-direct, defense counsel asked Evel yn why she had not
been nore forthcomng in her initial discussion with defense
i nvestigators. Again, defense counsel was attenptingtoelicit that
Evel yn had been raped by Gatton, and for that reason was afraid to cone
forward with i nformati on agai nst him The State objectedto the question
on the ground t hat t he probative val ue of the evi dence was out wei ghed by
its potential to cause prejudice and confusion. The trial court

sustai ned the objection. It permtted Evelynto testify, however, that
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she was not nore forthcom ng wi th her i nformati on about Gatton because
she feared “sonething about [Gatton's] personality and behavior.”

Gray contends that the trial court abused its discretioninso
ruling. He argues that the risk that the evidence woul d confuse the
jurors was not substantially outwei ghed by its probative value. He al so
argues t hat the evi dence was adm ssi bl e because it was probative of a
propensity for viol ence on Gatton's part. Finally, he argues that even
if the evidence that Gatton had raped Evelyn had littl e probative val ue,
the State neverthel ess had “opened the door” to its adm ssion. W
di sagr ee.

Under Md. Rul e 5-403, thetrial court may excl ude evidenceif “its
probative val ue i s substantially outwei ghed by t he danger of unfair
pr ej udi ce, confusion of theissues, or msleadingthejury.” In other
wor ds, the court may declineto admt evi dence that has sone probative
val ue, and thus is rel evant, when t he evi dence coul d confuse or sidetrack
the jury. Joseph F. Murphy, Jr., Maryl and Evi dence Handbook § 506(c),
at 183 (3d ed. 2000); cf. Pickett v. State, 120 Md. App. 527, 605 (1998)

(citations omtted). The court's decision in that regard is
di scretionary.

We see no abuse of discretioninthetrial court'srulingthat the
probative val ue of the evidence that Brian Gatton had raped Evel yn
Johnson was great|y outwei ghed by its potential to cause confusion. To

be sure, the evidence that Evelyn was i n fear of Gatton was rel evant to
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why she had not been nore forthcomingwithinformationlinking Gattonto
Bonni e Gray, and t hus had a bearing on her credibility as aw tness. See
e.g., Washingtonv. State, 293 Ml. 465, 472 (1982). Yet, the event that
was the basis for Evelyn's fear -- the rape -- existed only as an
unproven al | egati on. Testinony fromEvel yn about her havi ng been raped
by Gatton was highly likelytoleadthejury on a detour into whether the
rape in fact had happened. To avoidthejury's being distractedw th
that collateral issue, thetrial court decided, quite reasonably, to
allowEvelyntotestify generally, but not specifically, about the basis
for her fear of Gatton.

Li kewi se, thetrial court rejected Gray' s argunent that the val ue

of the evidence of the all eged rape to showGatton's “proclivity for
violently assaul ti ng people” was so conpellingthat it outweighedits
potential to causejury distraction. M. Rule 5-404(a)(1) provides that,
i n general, evidence of a person's character is not adm ssi ble for the
pur pose of proving “actioninconformty therewith on a particul ar
occasion.” Evenif evidence of Gatton's propensity for viol ence coul d
have been adm tted t o showt hat he nurdered Bonni e, notw thstandi ng the
prohi bition just referenced, its admssibility neverthel ess was subj ect
to a probative-val ue/ri sk- of - prej udi ce wei ghi ng, under Ml. Rul e 5-403.
The trial court engaged in that anal ysis and, for the reasons we have

expl ai ned, acted reasonably in excludingthe evidence, giventhat it

woul d |ikely distract the jury.
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Finally, the “opening the door” doctrine does not support
Gray's argunent on this issue. Under that doctrine, which is one
of expanded relevancy, initially irrelevant evidence is mde
rel evant by questions that “open the door.” Daniel, 132 Md. App.
at 591 (citations omtted). In this instance, the evidence in
guestion was relevant to beginwith, inthat it tended to explain
Evel yn's two-year silence. The problemwth it, and the reason
that the trial court ruled it inadm ssible, was that, in the
court's view, its relevancy was outweighed by its tendency to
di stract and confuse. In Clark v. State, 332 Md. 77 (1993), the
Court of Appeal s expl ai ned:

[ T he “opening the door” rule has its |imtations. For

exanple, it does not allow injecting collateral issues

into a case or introducing extrinsic evidence on

collateral issues. Such evidence is also subject to

excl usi on where a court finds that the probative val ue

of the otherw se inadm ssible responsive evidence “is

substantially outweighed by the danger of unfair

prejudi ce, confusion of the issues, or msleading the
jury, or by considerations of undue delay, waste of

time, or needl ess presentation of cunul ative evidence.”

ld. at 87 (quoting Rule 5-403) (citations omtted).?3

(3)

3Gray al so argues on appeal that the trial court erred in
excl udi ng evidence of the rape because it was only by testifying
about the rape that Evelyn could explain prior inconsistent

statenents that she made. See MI. Rule 5-613(a). Gray did not raise

this argunent in the trial court. Accordingly, it is waived. See
Kl auenberg v. State, 355 MJ. 528, 541 (1999) (citations omtted).
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Gray contends that the trial court erred in excluding
evidence that three nonths after Bonnie was nurdered, Gatton
conmmtted a carjacking. Before trial, the court held a hearing
and took evidence for the purpose of ruling on the adm ssibility
of that evidence.

Sergeant HHO R Rich testified about information given to him
by the carjacking victim The victimrelated that, at 2:00 a.m
on the norning of February 26, 1996, she was outside a bowing
alley at the intersection of Route 263 and Route 2/4 in Calvert
County. Gatton forced his way into her car and, brandi shing an
“Od Timer’s” knife, drove her into Charles County. Gatton
demanded noney and the car fromthe victim \When she told him
that she only had $8, he demanded nore noney and unbuttoned her
bl ouse to search for valuables in her brassiere. The victim was
wearing jewelry, but Gatton did not demand or take it. Gatt on
ordered the victimout of the car a quarter-mle west of Latham
Court, in Indian Hills. Before leaving the car, the victim
retrieved her purse, in which she had approximtely $200. The
victi mwas not injured. Gatton abandoned the victim s autonobile
at a convenience store. When Gatton was arrested for the
carj acki ng, he had several knives in his possession.

Deputy M chael Bongardner testified about the facts

surroundi ng Bonni e’ s di sappearance and the di scovery of her body.
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He related the facts we have di scussed, supra. |In addition, he

testified that Gray and Becky told police investigators that on
t he norni ng of her di sappearance, between 5:45 a.m and 6:00 a. m,
Bonnie had |l eft home to go to work in Washington, D.C. That was
her usual tinme to | eave the house in order to neet the nenbers of
her car pool at a nearby Park & Ride. The Park & Ride in question
is catty corner to the conveni ence store at which Gatton abandoned
the carjacking victinm s car.

Deputy Bongardner stated that there was no evidence that
Bonni e’ s car had been stopped on t he norni ng of her di sappearance.
When Bonni e's body was found in the trunk of her car, she was cl ad
i n black boots and torn bl ack pantyhose, and not hi ng el se. Bonnie
often wore bracelets, rings on nearly every finger, and a watch.
No such itens were recovered from her body, however.

Gray argued that evidence that Gatton commtted the February
26, 1996 carjacki ng was probative of the issue of identification
in the case against himinthat simlarities in the crinmes tended
to show that Gatton had commtted both of them The State
countered that the crimes were too different to have the probative
value Gray was attenpting to assign them The trial court,
agreeing with the State, ruled the evidence inadm ssible. It

concl uded that the evidence was irrelevant and, in the
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alternative, if relevant, was likely to confuse the jury and cause
undue waste of tine.

Relying on Sessons v. State, 357 M. 274 (2000), Gray
contends that the trial court erred because it applied an
incorrect standard to determne the adm ssibility of “reverse
ot her crimes evidence.” 1In the alternative, Gray argues that the
court applied the correct standard but erred in arriving at the
incorrect result. Gray points out that there were facts in
evi dence to showthat he and Gatton were sim |l ar i n appearance (at
| east at that tine), the offenses took place within four nonths
of each other, and the carjacking victimwas found within a half-
mle of the site at which Bonnie's body was found.

Md. Rul e 5-404(b) provides:

Ot her crinmes, wongs, or acts. Evi dence of ot her

crimes, wongs, or acts is not adm ssible to prove the

character of a person in order to show action in
conformty therewth. It may, however, be adm ssible

for other purposes, such as proof of noti ve

opportunity, intent, preparation, common schene or pl an,

know edge, identity, or absence of m stake or accident.
Typically, evidence of this sort (i.e., “other crines evidence”
or “other bad acts evidence”) is offered by the State against the
def endant, for any of the purposes provided in Ml. Rule 5-404(b).
See also United States v. Stevens, 935 F. 2d 1380, 1401-02 (3d Cir.
1991) (discussing FRE 404(b)). In the less typical case, the

def endant nmay offer such evidence defensively, to exculpate
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hi nsel f. Courts and commentators frequently refer to this as
“reverse other crinmes evidence.” Sessons, 357 Ml. at 287; see
United States v. Wlton, 217 F.3d 443, 449 (7th Cir. 2000)
(“'[E]vidence regarding other crinmes is adm ssible for defensive
purposes if it “tends, alone or with other evidence, to negate
[the defendant's] gquilt of the crime charged against him”'”")
(quoting Agushi v. Duerr, 196 F.3d 754, 760 (7th Cir. 1999)
(quoting United States v. Stevens, 935 F.2d at 1404)).

Under MJ. Rule 5-404(b), exclusion is presuned, unless the
evidence is found to be specially rel evant and ot herwi se neets the
anal ytical criteria set forth in Faul kner v. State, 314 M. 630
(1989), which held that the State may introduce other crinmes
evi dence against the defendant only “if it is substantially
rel evant to sonme contested issue in the case and if it is not
offered to prove the defendant's guilt based on propensity to
commt crime or his character as a crimnal.” 1d. at 631. In
Sessons v. State, supra, 357 Md. 274, the Court held that the

adm ssibility of reverse other crinmes evidence i s not governed by

Md. Rule 5-404(b). It concluded that the word “person” in that
rule means the defendant. Accordingly, the admssibility of
reverse other crimes evidence, i.e., evidence that someone other

t han t he def endant comm tted other crines or bad acts, is governed
by Md. Rule 5-403, under which inclusion is presuned. Accord
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Wal ton, 217 F.3d at 449 (citation omtted); Stevens, 935 F.2d at
1404-05 (holding that the adm ssibility of reverse other crines
evi dence “depends on a strai ghtforward bal anci ng of the evi dence's
probative val ue agai nst consi derations such as undue waste of tinme
and confusion of the issues”).

Gray argues that the trial court, which rendered its decision
inthis case before the Court of Appeal s deci ded Sessons v. State,

erred by applying Ml. Rule 5-404(b), with its standard of presuned

exclusion, instead of M. Rule 5-403, with its standard of
presumed inclusion, in determning the admi ssibility of the
carjacki ng evidence. He is incorrect. At trial, Gay relied

heavily on United States v. Stevens, supra, to argue that evi dence

of the carjacking was adm ssible if it was relevant and not
substantially outwei ghed by the considerations set forth in M.
Rul e 5-403. The trial court ruled

t hat even under [Stevens] the facts of this case require
that the evidence of the February 25th carjacking, the
Gatton crime, be excluded.

According to [Stevens] the admi ssibility of the
reverse 404(b) evidence is governed by a bal anci ng test.
The admtting court nust balance the evidence's
probative val ue against considerations such as undue
waste of tinme and confusion of the issues for the jury.
To put it interms of the Maryland Rul es of Evidence the
Court must wei gh the evidence val ue under 5-401 agai nst
5-403. . . . [T]he reverse 404(b) evidence nmust mnerely
have a tendency to negate the accused’s guilt and pass
t he 403 bal ancing test.
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Thus, the record makes clear that, even though the Court of
Appeal s had not yet decided Sessons v. State when the trial court
made its ruling, the trial court applied the MI. Rule 5-403
bal ancing test to the carjacking evidence and, on the basis that
the probative value of the evidence was outweighed by its
potential to cause confusion, exercised its discretion to exclude
it. The court applied the correct standard in analyzing the
adm ssibility of the carjacking evidence.

Gray also argues that the trial court erred in ruling that
simlarities between the carjacking and Bonni e's nmurder needed to
be shown for the carjacking evidence to be adm ssi ble under M.
Rul es 5-401 and 5-403. W disagree with Gray's assertion that
whet her the crinmes were simlar, though inplicated in a Ml. Rule
5-404(b) analysis, should not be considered by the trial court in
deciding relevancy and engaging in a probative value versus
prejudicial effect analysis. In United States v. Stevens, the
court expl ai ned:

It should be noted that [“other crinmes”] evidence may be

al so available to negative the accused’s guilt. E.g.,

if Ais charged with forgery and denies it, and if B can

be shown to have done a series of simlar forgeries

connected by a plan, this plan of B is sonme evidence

that B and not A commtted the forgery charged. This

node of reasoning nmay becone the nobst inportant when A

al | eges t hat he i's the wvictim of m st aken
identification.
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St evens, 935 F.2d at 1402 (quoting 2 John Henry W gnore, W gnore
on Evidence 8 304, at 252 (J. Chadbourn rev. ed. 1979)). Thus,
given that Gay's theory of defense was that Gatton, not he, had
killed Bonni e, and his purpose in offering the carjacking evi dence
was to show that the carjacking so resenbl ed Bonni e's nmurder that
it made it nore likely that both crines were committed by the sane
person, it was entirely proper for the trial court to focus on the
issue of simlarity in deciding whether the carjacking evidence
was adm ssi bl e under Md. Rul e 5-403.

Moreover, the trial court's conclusion that the crinmes were
not simlar, so as to make proof that Gatton comm tted the
carj acki ng probative of whether Gray did not nurder Bonnie, was
sound. The circumstances surrounding the carjacking differed
greatly from those surrounding Bonnie's nurder. Among the
numer ous differences: Gatton did not harmthe carjacking victim
wher eas Bonni e was shot, stabbed, nutilated, stripped, placed in
a trunk, and abandoned; Bonnie was not the victimof a carjacking
bef ore her death; Gatton permtted the carjacking victimto keep
her jewelry, whereas Bonnie’'s killer stole all of her jewelry by
anput ating her fingers; Gatton used an “Od Timer’'s” knife to
commt the carjacking, whereas Bonnie's killer used a knife and
gun; and Gatton permtted the carjacking victimto keep her purse,

whereas Bonnie’'s killer took everything she had except her boots
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and torn pantyhose. Wth regard to the purported simlarities of
the crinmes in tinme and geography, the trial court aptly observed:
Many of the quote simlarities cited by defense counsel
are hardly that. For exanple proximty intime. Nearly
90 days el apsed fromthe tinme Bonnie Gray was killed to
the [carjacking.] Alnost three nonths is a far cry from
close in tine.

Rat her than ending up in the sane area the Gatton
victimand Bonnie Gray [were] found a half mle apart.
While it is something of a coincidence that they both
ended up in Charles County along Route 231, it is not
al toget her extraordinary that given that Route 231 is
only one of two ways in and out of Calvert County.

Mor eover, any inportance this coincidence m ght have is
conpletely underm ned by the vastly different events
that took place. The Gatton victimwas | et out unharnmed

along the side of the road, while Bonnie Gay was |eft
dead in the trunk out of the sight of the road.

Cf. State v. Jones, 284 Ml. 232, 243 (1979) (“[Mere proximty in
time and | ocation within which several offenses nay be commtted
does not necessarily make one offense intertwine with the others.
| medi ateness and site are not determnative.” (citations
omtted)).

The trial court did not abuse its discretion in concluding
that to the extent that the carjacking evidence had any probative
val ue, that value was substantially outwei ghed by the |ikelihood
that it would sidetrack the jury fromits task and unnecessarily
prolong the already lengthy trial.

(1)

- 30-



In early November, 1995, Bonnie spoke to Gene Edwards, a
menber of her car pool, about her marriage. Bonnie told himthat
she no | onger wanted to be married to Gray, that she had seen an
attorney, and that she was planning to | eave Gray shortly after
Chri st nas. Also in early Novenber 1995, Bonnie had a simlar
conversation with Esther Edwards, another nenber of her car pool.

On Novenber 28, 1996 -- two days before she di sappeared --
Bonni e spoke with Betty Stei hm a co-worker, about her marri age.
Bonni e indicated that she intended to divorce Gray, but that she
was not going to |leave the marital hone. After her car pool
returned to the Park & Ride later that sane day, Bonnie told
Edward Burns, another car pool nenber, that she intended to
di vorce Gray after Christnas.

On the afternoon of Novenmber 29, 1995 -- the day before she
di sappeared -- Bonnie went to the daycare center that Becky
attended to pick her up. While there, Bonnie spent about 45
m nutes talking to Debra Thacker, the owner of the center, and
June Megonical, the center’s director, about her plans to divorce
Gray. According to Megonical, Bonnie said that she was going to
“have it out with [Gay] that night,” that she could “no | onger
keep . . . Becky in that kind of environnent,” and that she had
pl anned on | eaving after the holidays, but “could not tolerate it

any nore.” Thacker testified that Bonnie “said she was going to
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go hone and she had had enough, she was fed up and that she was
going to leave and tell Jimmy that she wanted a divorce.”

Before trial, the court addressed the adm ssibility of all
of these hearsay statenents. The State argued that they were
adm ssi bl e, under Md. Rul e 5-803(b)(3), as statenents of Bonnie's
then-existing intention to act in the future, and that they were
relevant to notive, in that they provided circunmstantial evidence
that the night before she di sappeared, Bonnie told Gray that she
intended to divorce him Gray argued, inter alia, that the
statenents were inadn ssible because there was no corroborating
evi dence that Bonnie had acted on her stated intentions.

The trial court ruled that Bonnie's statenents to Megoni cal
and Thacker were admssible to show Bonnie's then-existing
intention to tell Gray that she wanted a divorce and that she had
acted on that intention, i.e., that she had told G ay that she
wanted a divorce. The trial court ruled that Bonnie's statenents
to Gene and Esther Edwards, Betty Stei hm and Edward Burns were
not adm ssible to show that Bonnie had told Gray she wanted a
di vorce because, although the statenents evidenced Bonnie's
present intention to seek a divorce, they did not evidence
Bonni e's present intentiontotell Gay that she wanted a di vorce.
The court indicated, however, that, if Gay presented evidence

t hat he and Bonni e had a happy marri age and t hat Bonni e woul d not
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have wanted a di vorce, he woul d “open the door” and the statenents
woul d come into evidence.

During a bench conference, Gray renewed his objection to the
adm ssion of Bonnie's statements to Megonical and Thacker and
requested a continuing objection, which the trial court all owed.
The trial court assured Gay that it would be aware of the
continuing objection during wtness testinony regarding the
hearsay statenments and that it was unnecessary for himto object.
Gray then re-stated for the record the basis for his objection.

Bonnie’'s statenments to Thacker and Megonical cane into
evidence during the State’s case-in-chief. G ay objectedto their
adm ssion when they were offered into evidence. Because Gray
presented evidence in the defense case that he and Bonnie had a
happy marriage, the other hearsay statenments about Bonnie's
intentionto seek a divorce were admtted i nto evidence during the
State's rebuttal case. See e.g., State v. Lanbert, 460 S.E.2d
123, 131 (N.C. 1995) ("“Testinony about the positive state of the
marital relationship opened the door to rebuttal evidence show ng
that the defendant through that the relationship was not 'fine'
or 'excellent."”). Gray did not |odge objections to these
statenments and does not challenge their adm ssion on appeal.

The trial court instructed the jury as foll ows:

Now, you have heard testinmony that on a certain day

Bonnie Gray nade a statenment that she was going to go
home and tell her husband in essence that she wanted a
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divorce. This statement was admtted only to show the
state of mnd or intention of Bonnie Gray at the tine
she made the statenent.

Thi s statenment nmay be used and consi dered by you to
determine if Bonnie Gray carried out her intention to go
home and tell her husband that she wanted a divorce.

You play [sic] not infer anything about any action
of Bonnie or Jim Gray by Novenber 29th, 1995 fromthis
statement. The statenent may only be utilized by you in
considering notive or lack of notive of Janmes Gray.

Additionally, you have heard testinony about
various statenents Bonnie Gray nmade about her attitude
toward the marriage. These statements were only
admtted to showthe state of m nd of Bonnie Gray at the
time she made the statenents. You may not consi der them
to showthe state of m nd of Janes Gray or for any other
pur pose.

On appeal, Gray contends that the trial court erred by
admtting Bonnie' s statements to Megonical and Thacker into
evi dence to prove that Bonni e went hone on the eveni ng of Novenber
29, 1995 and told Gray that she wanted a di vorce. He argues that
the statements were not adm ssible because there was no
corroborating evidence to show t hat Bonni e followed through on her
stated intentions.

Under Md. Rule 5-803, a hearsay statenent reflecting the
declarant's “state of mnd” when the statement was made is

adm ssible to prove, inter alia, the declarant's future action:

The foll ow ng are not excluded by the hearsay rule, even
t hough the declarant is available as a w tness:

(b)(3) Then existing nental, emotional, or physical
condition. A statenment of the declarant’s then existing
state of m nd, enotion, sensation, or physical condition
(such as intent, plan, notive, design, nental feeling,
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pain, and bodily health), offered to prove the

declarant’s then existing condition or the declarant’s

future action,
(Enphasi s added.) This exception “is not nonolithic, but enbraces
two subspecies: 1) a declaration of present nental or enotional
state to show a state of mnd or enotion in issue, and 2) a
decl aration of intention offered to show subsequent acts of
declarant.” Robinson v. State, 66 M. App. 246, 257 (1986).

Md. Rule 5-803(b)(3) codifies “part of the holding in Mitual
Life Insurance Co. v. Hillnon, [145 U S. 285 (1892)], under which
t he declarant’s statenent of intention is adm ssible to show that
the declarant subsequently acted in accord with the stated
intention.” Lynn MLain, Maryl and Rul es of Evidence § 2.803. 4(n)
(1994) (“McLain”); see Murphy, supra, 8 803(D), at 312 (“The Rul es
Committee intended that, under Ml. Rule 5-803(b)(3), statenents
of intent would be adm ssible for the Iimted purpose of proving

t he conduct of the declarant only, . . . .").%

“Some federal courts have held, based on Hillnon, that a
decl arant’ s statenment of intent may only be used to prove the
conduct of individuals who are nentioned in the statenment, but
are not the declarant. See e.g., United States v. Pheaster,
544 F.2d 353 (9th Cir. 1976). Rule 5-803(b)(3) does not
permt a declarant’s statement of future intent to be admtted
to show t he conduct of any individual other than the
decl arant. Murphy, supra, 8 803(E)(2), at 312-13. The trial
court instructed the jury to use Bonnie’'s statenents only as
evi dence of her intent and her subsequent conduct.
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In Kirkland v. State, 75 Md. App. 49 (1988), we discussed the
Hi Il non doctrine and its use in Maryland. 1In that case, Kirkland
argued that the trial court abused its discretion by admtting his
statement that he intended to kill the victim Andrew Church, as
circunstantial evidence to prove that, in fact, he had killed
Church. Rejecting his argunment, we observed:

[ Prof essor John] McCormick states that “the probative
value of a state of m nd obviously nmay go beyond the
state of mnd itself.” . . . Indeed, it my go so far
as to prove subsequent conduct:

Despite the failure until fairly recently
to recogni ze the potential val ue of statenents
of state of m nd to prove subsequent conduct,
it is now clear that out-of-court statenents
which tend to prove a plan, design, or
intention of the declarant are adm ssible,
subject to the wusual Ilimtations as to
renoteness in time and perhaps apparent
sincerity common to all statenents of nenta
state, to prove that the plan, design, or
intention of the declarant was carried out by
t he decl arant.

The | eadi ng case for this propositionis Mitual
Life Insurance Co. v. Hillmon, . . . . In Hllnmon, the
matter chiefly contested was the death of the insured,
John Hill mon. The resolution of that issue depended
upon whet her the body found at Crooked Creek, Kansas was
Hillnon's body or the body of his traveling conpanion

Wal ters. The evidence sought to be admtted were
letters witten by Walters indicating his intention of
traveling wth Hillnon. The Court found these

decl arations of intent adm ssible to prove other matters
which were in issue, e.g., whether Hillnon went to
Crooked Creek and whether the dead body was his.
Maryland is in accord with Hillnmon. . . . Si mply
stated, the Hillnon doctrine provides that when the
performance of a particular act by an individual is an
issue in the case, his intention (state of mnd) to
performthat act may be shown. Kirkland s declaration
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indicated an intent to kill Andrew Church, who | ater
di ed due to gunshot wounds inflicted by Kirkland. The
Hillnon Doctrine allows the trial court to admt
Kirkl and’ s statenent as circunstantial evidence that he
carried out his intention and performed the act.

ld. at 55-56 (citations omtted); see also National Sec'y of the

Daught ers of the Am Revol ution v. Goodman, 128 Mi. App. 232, 238 (1999).

Prelimnarily, the State contends that Gray waived his
chal l enge to the adm ssion of Bonnie's statenments to Megoni cal and
Thacker by failing to object to the adm ssion of Bonnie's
statements to Gene Edwards, Esther Edwards, Bonnie Stei hm and
Edward Burns. We di sagr ee. The statenments to Megonical and
Thacker canme into evidence on different grounds than did her
statenents to the others, for the reasons we have expl ai ned. G ay
preserved for review his objectionto the adm ssion of Megonical's
and Thacker's statements by meking continuing and specific
obj ections to their adm ssion. See Hall v. State, 119 M. App.
377, 390-91 (1998); Beghtol v. Mchael, 80 M. App. 387 (1989);
Md. Rule 2-517(a). Hisfailureto object tothe adm ssion of the other
statenments i nto evi dence, on ot her grounds, did not constitute a waiver
of his objections to Megonical's and Thacker's statenents.

| n argui ng that Bonni e’ s statenents to Megoni cal and Thacker,
that she intended to go honme on the eveni ng of Novenber 29, 1995,

and tell himshe wanted a divorce, were inadm ssible, G ay urges,
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in essence, that we interpret Ml. Rule 5-803(b)(3) to include a
corroboration requirenment.

“In construing a rule, we apply principles of interpretation
simlar to those used to construe a statute.” Holnmes v. State,
350 Md. 412, 422 (1998) (quoting State v. Harrell, 348 M. 69,
79-80 (1997) (citations omtted)). “In ascertaining the intention
of the Court of Appeals in promulgating the rule, we | ook first
to the words used in the rule. Wen the | anguage of the rule is
cl ear and unanbi guous, we construe the words in accordance with
their plain nmeaning.” In re Levon A, 124 M. App. 103, 121
(1998) (citing In re Victor B., 336 Md. 85, 94 (1994)), rev'd on
ot her grounds, 361 Ml. 626 (2000).

Unli ke the hearsay exception for declarations agai nst penal
interest, discussed supra, M. Rule 5-804(3) does not include
| anguage requiring corroborative evidence. Mor eover, there is
nothing in the history of M. Rule 5-803(b)(3), the Suprene
Court's analysis in Hillnmon, or our discussion in Kirkland to
suggest that the adm ssibility of a hearsay statenment of future
intention hinges on the existence of corroborating evidence that
t he decl arant conpleted the intended act.

Gray relies on United States v. Hogan, 886 F.2d 1497 (7th
Cir. 1989), to support his argunent that corroborating evidence

was required. In that case, Judge Martin Hogan participated in
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an el aborate bribery scheme in which several |awers paid himto
“steer” clients to them allow solicitation of clients in his
courtroom and rule in favor of their clients. At trial for
bribery, filing false tax returns, and violating the RICO
statutes, one of the issues to be decided was how Hogan had
received large anounts of noney in September 1979. Hogan
proffered the testinony of one TimSm th, who woul d have testified
that his father, Tenpel Smth, Sr., had told Tin s cousin that he
wanted to give Hogan sonme noney, that Tim s cousin had replied
t hat he could not give Hogan noney because Hogan was a judge, and
that Tenpel Smth, Sr. had responded that he could give Hogan
money if it was a gift and not paynent for services. The trial
court ruled that this testinony failed to show that Tenpel Smth,
Sr. had stated his intention to give Hogan a cash gift in
Sept enber 1979 and, therefore, was too vague and specul ative to
be adm ssi bl e.

The United States Court of Appeals for the Seventh Circuit
agreed. It observed that statenents of a then-existing intent to
act offered to prove the subsequent occurrence of the act

derive reliability and probative value fromtheir nexus

tothe act itself. . . . To identify that nexus, courts
will consider the contenporaneous nature of the
statenents and the act, the chance for | ater refl ecti on,
and the relevance of the statements. . . . The

cont enpor aneous nature of the statenents and the act
precl ude probl ens of perceptlon and menory. .

Tenpel Smith, Sr.’s comrents to his nepheM/dld not
contain these indicia of reliability. It was unclear
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fromhis coments whether he actually intended to give
Hogan cash or was nmerely considering the possibility. He
did not indicate when he intended to give Hogan the
nmoney, and in fact, his conments suggest his uncertainty
as to whether such a gift would be proper. This
specul ati on i ndicates that, given a chance to refl ect on
the matter, Tenpel Smith, Sr. may have reconsidered his
proposal. Likewise, TimSmth testified that he thought
t he conversation occurred in the summer or fall of 1979
but could not specify the nonth or the anount of nopney
that his father was considering as a gift. The comments
t hemsel ves and the surrounding circumstances sinply do
not indicate to us that the statements were a reliable
i ndi cati on of Tenpel Smith, Sr.’s state of mnd at the
time that Hogan testified that Tenpel Smith, Sr.
actually gave himthe nobney.

ld. at 1512 (citations omtted).

Gray argues that in |light of evidence that showed t hat he and

Bonnie had a tumultuous relationship, if “given a chance to
reflect on the matter,” |ike Tenpel Smth, Sr., Bonnie may have
reconsidered her intention to tell him she wanted a divorce

therefore, her hearsay statenents should not have been admtted
to prove that she acted on her stated intention, absent
corroborating evidence. Yet, nothing in the court’s analysis in
Hogan suggests that corroborating evidence is required. Rather,

Hogan stands for the proposition that a trial court may exclude

vague, specul ative, and untrustworthy hearsay statenents. The
excl usion of such statements is consistent with Maryland |aw.
“Subsection (b)(3) [of M. Rule 5-803] does not add express
| anguage precl udi ng adm ssibility when circunstances i ndi cate that

a statenment |acks trustworthiness. Such exclusion is already
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appropriate under Rule 5-403, and is consistent with Mryl and
conmon | aw.” McLain, supra, 8 2.803.4(n), at 254 (citing
Robi nson, 66 Md. App. at 251-53). Gay did not argue that the
probative value of Bonnie's statements to Megonical and Thacker
was substantially outweighed by counterveiling considerations,
such as unfair prejudice. Moreover, the statenments at issue in

Hogan are readily distinguishable from Bonnie's statements to

Megoni cal and Thacker. Tenpel Smith, Sr. hinted at possibly
giving an unspecified anount of noney to Judge Hogan at an
unspecified tinme in the future. In contrast, on Novenber 29,
1995, Bonnie spent 45 mnutes telling Megoni cal and Thacker t hat
she intended to go honme and tell Gay that she wanted a divorce
that sanme evening. Accordingly, Gay’'s reliance on Hogan is
m spl aced.

Gray also relies on Hayden v. United States, 637 F. Supp.
1202 (S.D. N. Y. 1986). In that case, Joseph Hayden, Steven Baker,
and Steven Monsanto were tried and convicted with eight other
def endants, including Leroy Barnes, for violations of various
federal narcotics and firearms |laws. The jury hung as to anot her
def endant, Guy Fisher. 1In a subsequent trial of several of the
def endants, including Fisher, the State noved for an anonynous
jury, claimng that Fisher had tanpered with the jury in the
previ ous case. I n support, the State offered certain hearsay
statements that Fisher had made to Barnes and a confidenti al
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informant. Fisher had told Barnes that he intended to “approach”
a juror that a friend of his had recogni zed. Fisher also had told
the confidential informant that his friend had recognized a
prospective juror who was an African- Ameri can wonan and worked in
a hospital. Fisher thenreportedly told the informant that he had
paid $25,000 to the prospective juror in exchange for obtaining
a hung jury for him Ajuror fitting the description provided by
Fisher and the confidential informant had been on the jury.
According to the confidential informant, the juror |eft New York
shortly after the conclusion of the trial.

Hayden, Baker, and Monsanto petitioned for wits of habeas
corpus and noved for a new trial, alleging that Fisher had
tanpered with their jury. During the ensuing discovery, Fisher
testified in deposition that he had not tanmpered with the jury.
Di scovery produced no evidence other than Fisher’s statenents to
Bar nes and the confidential informant to support the claimof jury
tanpering. Utimately, the trial court ruled that there was no
adm ssi bl e evidence to prove that Fisher had tanpered with the
jury and that the only adm ssible evidence on the issue --
Fisher's testinony -- indicated that he had not tanpered with the
jury. On that basis, it denied the petitions and notions for new
trial.

Gray asserts that Hayden stands for the proposition that a
decl arant's statenment of his then-existingintentionto act inthe
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future is not adm ssible to prove the occurrence of the act
wi t hout corroborating evidence that the act took place. We
di sagree, and conclude that Hayden is distinguishable fromthis
case. The court in Hayden ruled that the statenments of then-
exi sting intention, standing al one, were insufficient evidence to
establish the ultimte fact of jury tanpering. Sufficiency of
evidence to prove a fact and admi ssibility of evidence to prove
that fact are not the same thing. As Professor John McCorm ck has
not ed:

The matter of adm ssibility of declarations of state of

mnd to prove subsequent conduct is a far different

guestion than of the sufficiency of these statenents,

standi ng alone, to support a finding that the conduct
occurred. . . . In the typical case, it is reasonable

to hold that decl arations are thensel ves i nsufficient to

support the finding and therefore, that statements of

intention nmust be admtted in corroboration of other

evi dence to show the acts.

2 McCorm ck, supra, at 227 (citations omtted).

Under Md. Rul e 5-803(b)(3), Bonnie's statenments of her then-
existing intention to tell Gray that she wanted a divorce were
adm ssi ble to prove that she did so. That evidence, in turn, was
probative of the issue of notive. Wen considered in tandemwth
the evidence that Gray had told Fertitta and Ral ey, at separate
times, that he would kill Bonnie if she left him see discussion

infra, Bonnie's statenents were conpelling evidence of notive.

Moreover, Wathen testified that Gay admtted killing Bonnie
because she planned to divorce him The trial court did not err
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in ruling that Bonnie's statenments of her then-existing intention
to tell Gray she planned to divorce himwere adm ssible to prove
t hat she acted on her intention.

(2)

Fertitta and Raley were called to testify by the State. G ay
objected to their testinony about the remarks he had nade about
Bonni e on the ground that they were too renote intinme. The trial
court overruled Gray’s objections. On appeal, Gray contends that
the trial court abused its discretion.

Ordinarily, a party's out-of-court statenment is adm ssible
against himif (1) it was made, adopted, or authorized by himor
his agent; (2) it is offered in evidence against that party by
an opposing party; and (3) it isrelevant. M. Rule 5-803(a)(1).
Even if the statenent neets these criteria, it neverthel ess nay
be excluded if the matters to which it refers are so renmpte as to

dimnish its probative value. Purviance v. State, 185 M. 189,

198 (1945) (“[T]he trial court may, and sonetines should, reject
evidence which, although relevant or deemed to be relevant,

appears too renote to be materi al (citation and interna
quotation marks onitted)); Dobson v. State, 24 MI. App. 644, 658
(1975). The trial court should act sparingly in excluding
evi dence on the basis of renoteness in tinme, however, because

“remoteness ordinarily affects the weight, rather than the

adm ssibility, of evidence.” Purviance, 185 Md. at 198 (citations
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and internal quotation marks omtted); Esterline v. State, 105

Md. 629, 632 (1907) (observing that “[n]earness, or renoteness of
time, intervening conduct, and the like, will considerably affect
[the] weight’” of “‘threats nmade by the accused, prior to the
comm ssion of the alleged offense”) (citation and internal
guotation marks omtted).

In Reed v. State, 68 MI. App. 320 (1986), we discussed the
effect of renpteness in time on the probative val ue of evidence.
In the trial of Gary Reed for the killing of Janmes M ddl eton, the
trial court permtted awitness to testify that, either a year and
a half or two years before M ddleton was shot, he had seen Reed

carrying a handgun. Finding no abuse of discretion, we held:

The evi dence was probative to showthat [ Reed] possessed
the type of weapon enployed in killing Mddleton. The
renoteness of that possession from the date of the
hom ci de went to the wei ght of that evidence. The court
did not abuse its discretion in determning that this
evi dence was rel evant.

ld. at 330 (citing Brittingham v. State, 63 M. App. 164, 182
(1985).
Several courts in other jurisdictions also have held it is

not a per se abuse of discretion to admt evidence of events and

statenments occurring two years or nore before the events at issue.

See, e.g., People v. Barber, 452 N.E. 2d 725, 732 (I111. App. 1983)
(upholding the adm ssion of a threatening letter that the

def endant had witten to the victimtwo years before her nurder);
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State v. Wiite, 508 S.E.2d 253, 265 (N.C. 1998) (upholding the
adm ssion of evidence that, two years before the defendant shot
the victim he went to the victims house, threatened him and
poi nted a gun at the victim s head to prove notive and identity);
Elliot v. State, 600 P.2d 1044, 1048 (Wo. 1979) (upholding the
adm ssion of evidence in a sexual assault case that the defendant
had assaulted the victim s ol der sister, even though the witness’s
testinony invol ved i ncidents occurring up to three years prior to
attack on victim; Elaine Marie Tonko, Adm ssibility of Evidence
of Prior Physical Acts of Spousal Abuse by Defendant Accused of
Mur deri ng Spouse or Forner Spouse, 24 A .L.R 5th 465 (1994)
(di scussing several cases in which “[e]vidence of prior abusive
acts commtted by a defendant against a spouse, occurring nore
than 2 years but less than 3 years before the hom cide of the
spouse all egedly comm tted by t he defendant, was held by the court
not to be so renpte as to preclude its adm ssion at the
defendant's trial”).

Gray maintains that the statenents in question were nmade so
| ong before Bonnie's nmurder that they were w thout probative
value, as a matter of |law, or any smal |l nmeasure of probative val ue
t hey may have had was outwei ghed by their prejudicial effect, as
a mtter of law. We disagree. Gay’'s statenent to Ral ey was made
only a few nonths before Bonnie's di sappearance. The statenment
was a pronouncenent by Gray of his intention to kill Bonnie if she
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left him \While the statenment itself preceded Bonnie's death by
several nonths, there was conpetent evidence introduced at tri al
show ng that on the night before she di sappeared Bonnie told G ay
that she was leaving him Thus, the triggering event to which
Gray's prior threat applied occurred right before the nurder.

Li kewi se, the statenent that Gay nade to Fertitta
constituted a threat to kill Bonnie in the event that “she ever
tried taking the house or kid.” There were facts in evidence
show ng that Bonni e i ntended to seek custody of Becky in a divorce
action and that she would have told Gray that when she told him
she was | eaving. Although Gay's threats as expressed to Fertitta
were made about 2% years before Bonnie's disappearance, they
neverthel ess were tied to events that occurred right before she
di sappeared. The probative val ue of these pieces of evidence was
forceful; and given their link in time to events inmmedi ately
precedi ng Bonnie’'s dem se, the trial court did not abuse its
di scretion in ruling them adm ssi bl e.

Gray cites Pruitt v. State, 152 N.E. 830 (Ind. 1926), and

Stouffer v. State, 738 P.2d 1349 (Ckla. Crim 1987), to support
his argument that Gay’'s statenents to Fertitta were too renote
in time to be adm ssible as a matter of |aw. In Pruitt, Elnmer
Pruitt shot and killed Oscar Cutsinger because Cutsinger had
i mpounded Pruitt’'s calf. In defending hinself on a charge of

first-degree nurder, Pruitt argued, inter alia, that he had acted
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out of fear of Cutsinger. He sought to admt evidence that, one
year before the shooting, Cutsinger and a man named Durham had
t hreatened him and Durham had fired shots at him and that the
incident had resulted in Cutsinger being convicted of sinmple
assaul t. The trial court ruled the evidence respecting
Cutsinger's actions adm ssible, but precluded the evidence
respecti ng Durham on the ground of rempteness. In holding that
the trial court had not abused its discretion, the I ndiana Supreme

Court observed:

The court permtted the defendant and his witnesses to
testify fully concerning all that was said and done by
Cutsinger at that time and at all tines before the fatal
shot was fired. But Durham was not shown to have been
present when the hom cide was conmtted a year after he
had made the remark and fired the shots, nor was it
shown that he had anything to do with inpounding the
cal f about whi ch def endant and Cut si nger were quarreling
at the time of the hom cide, nor anything at all to do
with their quarrel at that time or what led up to it.
That shots for which Cutsinger was not shown in any
degree to have been responsible were fired by Dur ham at
a tinme when Cutsinger, hinself, did acts which resulted
in his being found guilty of a sinple assault and fined
a dollar, 12 nonths before the hom ci de, would not have
tended to justify defendant in killing Cutsinger after
the lapse of so long a tinme, in a quarrel w th which
Dur ham had not hing to do, and when he was not present.

ld. at 832.
Simlarly, in Stouffer v. State, supra, 738 P.2d 1349, Bigler

Jobe Stouffer, 11, was charged with nmurdering Linda Reaves and
shooting Douglas Ivens with intent to kill him In his defense,

St ouf fer argued that Douglas Ivens had framed hi mfor the nurder
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and that he had shot Ivens in self-defense. Stouffer attenpted
to elicit testinmbny from Ivens’ estranged w fe, Velva, about
| vens’ s drinking habits. She could not testify about his drinking
habits at the tinme of the shootings, however, because they had not
lived together for 15 nonths prior to the shootings. The trial
court excluded the evidence as being too renote to be probative.
The Okl ahoma Court of Crim nal Appeals upheld the ruling of the
trial court:

We agree with the trial court that Velva Ilvens’ [s]

know edge was too distant to establish a then current

pattern of Ivens’'[s] conduct or to be relevant, or to

qual ify as inpeachnment evidence. . . . The trial judge

may properly limt collateral matters which nay be the

subj ect of i npeachnent.

ld. at 1356 (citations omtted).

Pruitt and Stouffer are unpersuasive for two reasons. First,
the fact that the trial courts in those cases did not abuse their
di scretionin ruling that evidence of acts occurring slightly nore
than a year before the crines was inadm ssible on the basis of

renoteness in tinme does not mean that any such evi dence i s per se
i nadm ssible or that a ruling admtting such evi dence necessarily
is an abuse of discretion. Second, unlike the evidence that was
excluded in Pruitt and Stouffer, the evidence of Gray's statenents
to Raley and Fertitta was tied to the subsequent murder for which

he was on trial. The excluded evidence in Pruitt concerned an

attack on the defendant a year before the nurder that was
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unrel ated to the nurder and was commtted by a person who had no
i nvol venent in the murder. Likewise, in Stouffer, the excluded
evi dence of lvens's drinking habits was never shown to have had
any rel evance to Stouffer's defense. By contrast, notw thstandi ng
the tinme interval between Gray's statenents to Raley and Fertitta
and Bonni e's nurder, they were linked, in that the statenents were
threats by Gray to kill Bonnie upon the happening of an event in
the future (her deciding to divorce him and thus was evidence
that that event occurred imediately before Bonnie was kill ed.
The trial court did not abuse its discretion in allowng Fertitta

and Raley to testify about Gray's statenments to him?

(1)

SGay also cites People v. Chanmbers, 72 P.2d 746 (Cal.
App. 1937), and People v. Andre, 585 N. Y.S.2d 792 (App. Div.
1992), in support of his argunent. In Chanmbers, the Court
hel d that evidence of a speech made in 1930 was inadm ssible
as too remote in a trial for crimnal syndicalismin 1934.
Simlarly, in Andre, the appellate court held that the trial
court had abused its discretion by admtting a witness’'s
testimony that he had acconpanied the victimto the
def endant’ s hone fifteen years before the victimwas kill ed.
Because both of these cases involve tine differences of nore
than the 2% years that el apsed between Gray’s statenments to
Fertitta and Bonnie's nurder, they are unpersuasive.
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Gray subpoenaed Gatton to appear and testify as a defense
wi tness. Through counsel, Gatton notified the court that he woul d
i nvoke his Fifth Amendnent privil ege agai nst self-incrimnation.?®
Pursuant to Bhagwat v. State, 338 Md. 263 (1995), the court then
hel d a hearing, outside the presence of the jury, at which Gatton
was sworn and was questioned at length by counsel for Gray.
Gatton answered the first two questions, which asked his nane and
age. He responded to all of the other questions posed by invoking
the privilege.” When the inquiry was concluded, the trial court
heard argunment of counsel and ultimately ruled that Gatton had a
reasonabl e and good faith basis for invoking the Fifth Arendment
privilege every tine he did so. See Bhagwat, 338 Ml. at 272;
Adkins, 316 Md. at 6-7; Richardson v. State, 285 M. 261, 265
(1979).

Gray informed the trial court that he intended to call Gatton

to the stand to state his nanme and age and to permt the jury to

The Fifth Anmendnment, applicable to the states through the
Fourteenth Amendnent, under Malloy v. Hogan, 378 U.S. 1, 3 (1964),
provides, in pertinent part: “No person...shall be conpelled in any
crimnal proceeding to be a witness against hinself.” The privilege
has been interpreted to be properly asserted by wi tnesses and parties
in crimnal and civil proceedings. MCarthy v. Arndstein, 266 U. S.
34, 40 (1924).

‘Gatton al so invoked Article 22 of the Maryl and Decl arati on of
Ri ghts, which provides “[t]hat no man ought to be conpelled in any
crimnal case to be a witness against hinself.” Generally, that
privilege is in pari materia with the Fifth Anmendnment. Adkins v.
State, supra, 316 mMd. at 6-7 n.b5.
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make a physical conparison of the two. Gray then asked for
perm ssion to question Gatton, as he had outside of the jury’s
presence, so that Gatton either would answer the questions posed
or invoke the Fifth Anendnment privilege in front of the jury. The
court denied this request.

In front of the jury, defense counsel called Gatton to the
stand, asked him his name and date of birth, which he answered,
and had him stand next to Gray for the purpose of physical
conpari son.

At the close of the evidence, Gray asked the trial court to
give the jury the following instruction: “A witness has a right
under the Fifth Amendnent to the United States Constitution and
Article 22 of the Maryl and Decl aration of Rights to testify or not
to testify fully when called to the witness stand.” The tri al
court declined to so instruct the jury, ruling that because no
wi t ness had i nvoked the Fifth Amendrment privil ege before the jury,
the instruction had not been generated by the evidence.

On appeal, Gray argues that the trial court erred in not
permtting himto have Gatton i nvoke the Fifth Amendnment privil ege
infront of the jury and in not instructing the jury as requested.
On the first point, he enphasizes that because the public
i nvocati on was sought by the defense, not by the prosecution, and
because t he defense theory was an “either/or proposition” —either

Gray or Gatton, but not both, killed Bonnie — the public
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i nvocati on woul d not have been prejudicial to the defense. To the
contrary, it would have had an excul patory effect. He maintains
that his Sixth Amendnent right to present a full defense and to
use compul sory process outwei ghed any countervailing rights of
Gatton or the State, and mlitated in favor of the court
exercising discretion to allow himto call Gatton to invoke the

Fifth Amendnment in front of the jury. To the extent that the

trial court did not exercise discretion at all in ruling on this
issue, it erred; and to the extent that it exercised its
di scretion to disallow the public invocation, it abused that

di scretion.

On the second point, Gray argues that the jury instruction
he asked for was generated by the evidence and, in the absence of
a public invocation of the privilege by Gatton, was necessary to
prevent prejudice to the defense. He maintains that because his
entire defense hinged on the theory that Gatton was the killer,
it was likely that the jury would interpret his unexplained
failure to question Gatton once Gatton was on the stand to nean
that he had no faith in his own theory of defense. Gay argues
that the only way to dispel that notion was for the trial court
to tell the jury, by nmeans of an instruction, the reason he was
not questioning Gatton about the crime. By refusing to grant the
instruction, the trial court was permtting the defense case to

be unduly prejudiced.
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Three Maryl and cases have addressed the propriety vel non of
the trial court allowng a witness to take the stand in order to
i nvoke the Fifth Amendnent privilege in front of the jury. 1In all
three cases, the Court of Appeals held that it was error for the
trial court to permt that practice. See Allenv. State, 318 M.
166, 177-80 (1989) (holding that the trial court erred when it
called to the stand a prosecution wi tness, who had been i nplicated
in the crimnal conduct for which the defendant was on trial, as
a “court’s wtness,” knowing the wtness would claim the

privilege); Adkins, 316 Md. at 12-16 (holding that the trial court

erred in permtting the prosecution to call to the stand for
pur poses of publicly invoking the privilege an acconplice of the
def endant who had been tried separately, and convicted, but whose
convi ction was on appeal ); Vandegrift v. State, 237 MdI. 305, 307-
10 (1965) (holding that the trial court erred in allowi ng the
prosecution to call to the stand several alleged acconplices of
t he def endant, knowi ng that they would invoke the privilege).?
Gray correctly points out that these cases differ materially

fromthe case sub judice in that they address situations in which

81 n Bhagwat v. State, which did not involve that issue, but
addressed the proper procedure for the trial court to followin
determ ni ng whether a witness properly could invoke the Fifth
Amendnment privilege, the Court comented that the inquiry that is to
be conducted once there has been a clear indication on the record
that the witness intends to invoke the privilege “should not occur in
front of the jury. This is so because of the potential for prejudice
that this presents.” Bhagwat, 338 Md. at 273 n. 11.
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the prosecution (either directly or through the court), not the
def ense, sought to have the witness i nvoke the privilege in front
of the jury. |In addition, in each case, the witness in question
was alleged to have been conplicit in the crime for which the
def endant was on trial; thus, an adverse inference against the
wi tness invoking the privilege would have had the secondary and
hi ghly prejudicial effect of inplicating the defendant. G ay
asserts that in this case, by contrast, prejudice to the defense
was not an issue. To the extent that the jury would have drawn
an adverse inference against Gatton fromhis claimof privilege,
that inference would have tended to exonerate, not inplicate,
Gray; indeed, for that very reason, Gray considered the inference
against Gatton a critical item of evidence in his defense.
Several courts in other jurisdictions have addressed the
guestion of whether a trial court has discretion to allow a
crimnal defendant to call a witness to the stand for the purpose
of having the wtness invoke the privilege before the jury.
Al t hough the courts are divided in the approaches they take to
this issue, they are united in their disapproval of the practice.
Sonme courts have held that such a practice is strictly prohibited
and that trial courts have no discretion to permt it. Ot her
courts have held that it is within a trial court’s discretion to
permt the practice; anong those courts, however, the cases

approving the practice in a given situation are rare. One author
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has described the issue, and the reaction of the courts to it, as
fol | ows:
May a defendant who professes a need for a wtness’
testimony that is unavail able because of the w tness’
use of the [Fifth Amendnent] privil ege neverthel ess cal
the witness and conpel him to invoke his privilege
before the jury? This, of course, creates no danger to
the defendant’s right of confrontation and cross-
exam nati on. But it may infringe on whatever simlar
interests are held by the prosecution. It also, on the
ot her hand, may involve defendants’ interest in having
maxi mumpossi bl e opportunity to use avail abl e wi t nesses,
an interest to sone extent enbodied in their right of
conmpul sory process. I n general, courts have been hostile
to efforts of this sort.
John McCorm ck, Evidence, 8 121, at 297 (1984) (footnote omtted).

The sem nal case on this issue is Bowes v. United States,

439 F.2d 536 (D.C. Cir. 1970) (en banc). Bow es was convicted of
first degree nmurder and assault withintent to rob in the stabbing
death of a soldier. The main evidence against him was the
testimony of a witness who clainmed to have overheard Bow es tell
his nother that he had killed the soldier. Bowmes's theory of
def ense was that the crime had been commtted by one Raynond
Smth, and that he had had nothing to do with it. There was no
suggestion in the evidence that Smth and Bowl es together had
killed the soldier. Jerry Neely, a defense witness, testified that
Smith had told himthat he (Smth) had killed the soldier. When
Bow es sought to call Smth to the stand to testify, however

Smth informed the court that he would claimthe Fifth Amendnent

privilege. Bow es then sought perm ssion to call Smth to the
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stand for the purpose of invoking the privilege in front of the
jury. He argued that his Sixth Anmendment right to conpul sory
process included the right to conpel Smith to appear before the
jury, either totestify or toclaimthe testinonial privilege. The
trial court denied Bow es’s request.

The United States Court of Appeals for the District of
Col unmbi a affirmed, holding that calling a witness to the stand so
that he will invoke the Fifth Arendment privilege in front of the
jury is strictly prohibited. The court reasoned that the practice
is not allowed because the act of asserting the Fifth Arendment
privilege is devoid of evidentiary value: *“[T]lhe jury is not
entitled to draw any i nferences fromthe decision of a witness to
exercise his constitutional privilege whether those i nferences be
favorable to the prosecution or defense.” Id. at 542 (citing

Belleci v. United States, 184 F.2d 394 (D.C. Cir. 1950)). The

court went on to observe that to jurors, the spectacle of having

a witness “take the Fifth” is “high courtroomdrama.” |d. By

di sallowi ng that practice, the trial court ensures that the jury
will not react to the “drama” by giving weight to what is
essentially valuel ess “evidence.” 1d. at 542. The court noted
that the risk that the jury woul d put undo enphasis on a witness’s
act of invoking the Fifth Amendnent is especially great given that
the witness is not subject to cross-exam nation and need not
justify, at least to the jurors, the grounds for the claim of
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privil ege. Id. (citing Fletcher v. United States, 332 F.2d 724
(D.C. Cir. 1964)). The court concluded that “a w tness shoul d not
be put on the stand for the purpose of having him exercise his
privilege before the jury. . . . This would only invite the jury
to nmake an inproper inference.” Id. (citation omtted). It
added, however, that the trial court “could properly have given
a neutralizing instruction, one calculated to reduce the danger
that the jury will in fact draw an inference fromthe absence of
such a wtness.” | d. Bowl es had not requested such an
i nstruction.

Chi ef Judge Bazel on di ssented. He observed that Bow es’'s
def ense that Smith, not he, had killed the sol dier was supported
by other w tnesses, so there was no reason to think that Bow es
was “fabricating a story and then [was] buttressing it wth
Smth's refusal to testify.” ld. at 544 (Bazelon, J.,
di ssenting). He also pointed out that in the eyes of the jurors,
Bow es’s failuretocall Smthtotestify “could not hel p but make
much less <credible Bowles' [s] protestations of innocence”;
noreover, if called to testify, Smth may have deci ded not to
claim the privilege. I1d. at 544 (Bazelon, J., dissenting).
Utimtely, Judge Bazelon concluded that the nmmpjority was
unnecessarily deciding the question whether all inferences based
on a refusal to testify are inproper because, in his view, the
trial court had commtted plain error by failing to instruct the
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jury, in neutral terms, that no inference could be drawn from
Smith's absence fromthe witness stand. |1d. at 544-46 (Bazel on,
J., dissenting).

Cenerally speaking, the courts that have held that the
practice of calling a witness before the jury, know ng that he
wi Il invoke the Fifth Amendnment privilege, is strictly prohibited,
even when it is the defense that seeks to do so, have relied on
the majority opinion in Bowes and have reasoned, as did that
court, that the invocation of the privilege sinply | acks probative
value. State v. Hughes, 493 S.E. 2d 821 (S.C. 1997); People v.
Cudj o, 863 P.2d 635, 658 (Cal. 1993); People v. Dikenman, 555 P.2d
519, 520-21 (Colo. 1976); People v. Mers, 220 N E.2d 297, 310-
11); State v. Berry, 324 So. 2d 822, 829-30 (La. 1975); State v.
Nunez, 506 A.2d 1295, 1298 (N.J. Super. A.D. 1986); Comonwealth
v. Greene, 285 A 2d 865, 867 (Pa 1971); Horner v. State, 508
S.W2d 371, 372 (Tex. Cr. App. (1974); State v. Hughes, 493 S. E. 2d
821, 823-25 (S.C. 1997). On the other hand, a nunber of courts
have recogni zed that when prejudice to the defendant is not an
issue, the trial court has discretion to permt the otherw se
prohi bited practice. See United States v. Bowman, 636 F.2d 1003,
1013-14 (5" Cir. 1981); United States v. Martin, 526 F.2d 485,
486-87 (10th Cir. 1975); United states v. Lacoutre, 495 F. 2d 1237,

1240-41 (5" Cir. 1974); United States v. Johnson, 488 F.2d 1206,
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1211 (1st Cir. 1973); People v. Dyer, 390 N W2d 645, 650-51
(Mch. 1986); State v. Berry, 658 S.W2d 476, 479-80 (M. 1983);
People v. Thomas, 415 N. E.2d 931, 934-35 (N. Y. 1980); Porth v.
State, 868 P.2d 236, 239-41 (Wo. 1994); see also 5 Lynn MLain,
Maryl and Evidence: State and Federal, 8 514.4, at 627 (1987)
(observing that the decision to allow a witness to invoke the
Fifth Amendnment before the jury lies wthin the court’s

di scretion).

To support his argunent that the trial court erred either by
failing to exercise discretion to permit him to ask Gatton
gquestions for the purpose of having himclaimthe privil ege before
the jury, or in exercising discretion to disallow the request,
Gray relies on a concurring opinion in People v. Dyer, supra; two
Ari zona Supreme Court cases; a line of New York cases, including
People v. Thomas, supra; an Al abama appell ate case; and a |aw
review article. None of these authorities persuades us that the
trial court commtted error in this case.

In People v. Dyer, supra, 390 N.W2d 645, the M chigan
Suprene Court affirmed a trial court’s decision not to allow a
defendant to call a witness to the stand to invoke the Fifth
Amendnent privilege before the jury. The defendant was on trial
for carrying a conceal ed weapon. He and two friends were standing

on a street corner when they were approached by a policeman. The
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def endant dropped a handgun on the ground. He cl ai med that the gun
had been dropped by one of the other nmen and sought to have that
man testify at trial. When the man indicated that he would claim
the privilege, the trial court refused to allow the defendant to
call himto have him invoke the privilege before the jury. On
appeal , the internmedi ate appell ant court reversed the conviction,
on the ground that the ruling was in error. The M chigan Suprene
Court in turn reversed, holding that the trial court did not err:
Placing [the witness] on the stand to invoke his Fifth
Amendnent privilege may have allowed the jury to infer
that [the witness,] not defendant, was guilty of the
present charge. However . . . this procedure would
produce no “substantial evidence.” A wtness who
exerci ses his Fifth Amendnment right is not confessing or
admtting guilt. Therefore, no inferences may be drawn
fromhis refusal to testify.
ld. at 649 (citation omtted). The concurring opinion observed
that the prosecution and the defense are not on equal footing in
these situations, because the prosecution has the option of
granting the wtness imunity, and suggested that in the
appropriate case, when the issue has been preserved, the court
address whet her a defendant has aright to wtness immunity. This
is of no help to Gray, as the issue of witness imunity has not
been rai sed on appeal.
Al so unavailing to Gray are People v. Thomms, supra, 415

N. E. 2d 931, and two additi onal New York cases that he cites. See

People v. Sapia, 41 N Y.2d 160 (1976), and People v. Patrk, 191
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A.D. 2d 718 (N. Y. 1993). To be sure, those cases reject a flat
prohi bition against allow ng a defendant to call a witness for the
pur pose of having him exercise the Fifth Amendnment privilege
before the jury. In all three cases, however, the courts affirmed
a trial court’s exercise of discretion to disallow the practice
in the case before it. Interestingly, the reasons given by the
Court of Appeals of New York in doing so echo the majority opinion

in Bow es:

[A] witness’ refusal to testify on constitutional
grounds does not, in and of itself, have any real
probative significance, al though it my have a
di sproportionate i npact upon the m nds of the jurors and
may tend to create the inpression that the witness is
guilty of a particular crime....In the context of the
instant case, for exanple, there existed a very real
danger that the jury would infer from [the w tness’s]
refusal to testify that defendant’s contention was
correct and that it was [the witness] rather than the
def endant who had actually comm tted the [robbery[. Yet,
such an inference would clearly have been unwarranted,
since [the witness’s] refusal totestify could have been
based upon consi derations wholly unrelated to the crinme
at issue in the instant trial.

Thomas, 415 N. E.2d at 934.

The Arizona Suprenme Court cases that Gray cites, State v.
Enci nas, 647 P.2d 624 (Ariz. 1982), and State v. Getzler, 612
P.2d 1023 (Ariz. 1980), subsequently were overruled by State v.
McDaniel, 665 P.2d 70 (Ariz. 1983), in which the court affirned
the trial court’s refusal to allow the defendant to call to the
wi tness stand two nen that he contended had commtted the crine

for which he was being tried, even though he knew t hey were goi ng
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to invoke the Fifth Amendnent privilege. The court rejected the
def endant’ s argunent that his Sixth Amendnent right to conmpul sory
process entitled himto have the w tnesses appear and invoke the
privilege in front of the jury. Observing that a defendant nust
make “‘ some showi ng that the evidence | ost woul d be both favorable

and material to the defense to establish a violation of the
Si xth Amendnment right to conmpul sory process, the court held that
because a jury in a crimnal case is not permtted to draw an
inference from a wtness's exercise of his Fifth Amendnent
privilege, a defendant does not |ose favorable and materi al

evi dence when a trial court rules that he may not call a w tness
to invoke the privilege before the jury. MDaniel, 665 P.2d at
76-77 (quoting United States v. Val enzuel a-Bernal, 458 U.S. 858,
873 (1982)).

The Al abama case that Gray cites is the only one we have
found reversing a trial court’s ruling prohibiting a defendant
fromcalling a witness to invoke the Fifth Amendnent privilege in

front of the jury. In Matthews v. State, 611 So.2d 1207 (Al a.

Crim App. 1992), the defendant was convicted of nurder. Two
police officers on patrol saw himand two ot her nmen approach the
victim who was sitting in a parked truck. A shot rang out and
the three nmen fled. The defendant admtted hol ding the gun that
fired the shots, but claimed that the weapon had discharged

accidentally. At trial, he sought to call one of the other nen
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who had been present at the scene to corroborate his story. After
the trial court advised him of his Fifth Amendment rights and
appoi nted counsel for him the man informed the court that he
woul d claimthe privilege. The trial court rul ed that because the
““Jury can draw no inference whatsoever’'” fromthe invocation of
the privilege, it would be inappropriate to have the witness take
the stand for the sol e purpose of making the invocation. 1d. at
1211.

On appeal, the defendant argued that “his right to have a key
witness testify in his behalf far outwei gh[ed] the witness’'s right
agai nst self-incrimnation.” Id. at 1208. The Al abana appel |l ate
court stated that it agreed, holding that the trial court had
erred by failing to require the witness to take the stand:

While it is abundantly clear that a witness has the

right to invoke the Fifth Amendnent and refuse to

testify, the witness nust take the stand and have the
questions posed before the Fifth Anmendnent can be

i nvoked. In this case, the trial court should have

required the witness to take the stand and have a

guestion asked of hi mbefore it permtted the witness to

invoke the Fifth Amendnment privilege against self-
incrimnation.
ld. at 1212.

Matt hews is unpersuasive. Unlike all of the other cases
addressing the propriety vel non of a trial court permitting a
def ense witness to take the stand to invoke the Fifth Amendnment
privilege, the court in Matthews held that notw thstandi ng the

| ack of evidentiary value in the act of claimng the privilege,
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the trial court had no discretion to allow the witness to invoke
the privilege other thanin the presence of the jury. This hol di ng
is flatly contrary to our Court of Appeals’s holding in Bhagwat
v. State, supra, 338 Ml. 263, and ot her authorities hol ding that,
when a witness intends to assert the privilege in response to
essentially all questions, the court has discretion to allow him
to refuse to take the stand. See e.g., United States v. Kapl an,
832 F.2d 676, 684 (1st Cir. 1987) (citations omtted); United
States v. Reese, 561 F.2d 894, 899 (D.C. Cir. 1977).

The law review article that is the centerpiece of Gay’'s
argument advocates the viewthat in a “single-culprit crinme,” when
the defendant is unable to force the State to grant immunity to
the witness he contends is the true culprit, the jury should be
permtted to watch the wtness invoke the privilege if the
probative value of public invocation would outweigh its
prejudicial inpact. Peter W Tague, The Fifth Amendnent: If an
Aid to the Guilty Defendant, an |npedinent to the |Innocent One,
78 Geo. L.J. 1 (1989). The author takes issue with the notion
that the act of invoking the privilege has no evidentiary val ue
what sover, pointing out that an adverse inference nmay be drawn
against a party in a civil case. He argues in addition that the
i nvocation neets the definition of “relevant evidence” in FRE 401,

inthat it is “evidence having any tendency to make the exi stence
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of any fact that is of consequence to the determ nation of the
action nore probabl e or | ess probable than it woul d be wi thout the
evidence.” See also Md. Rule 5-401. He mmintains, noreover, that
even if the invocation is not technically “evidence,” it has val ue
inthat it tends to enhance the significance of the evidence that
t he witness, by invoking the privilege, does not counter. 1d. at
15.

In Baxter v. Palmgiano, 425 U S. 308, 318 (1976), the
Suprene Court held that “the Fifth Amendnment does not forbid
adverse inferences against parties to civil actions when they
refuse to testify in response to probative evidence offered
against them” In Kramer v. Levitt, 79 Md. App. 575 (1989), we
addressed the evidentiary significance of a party’ s invoking the
Fifth Amendnent privilege in a civil case, in response to
di scovery requests. We read Baxter to nean that three criteria
must be nmet before an inference may be drawn against a person
exercising his Fifth Amendment privilege: 1) the action nust be
acivil case; 2) the party seeking to drawthe inference nust have
made out a prim facie case, so that he is not relying on the
adverse inference to establish an el ement of his cause of action;
and 3) the person invoking the privilege nust be a party, not a
witness. I1d. at 586. On that basis, we held that party who had

asserted the privilege in response to discovery could not testify
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on the sane topic at trial and that the opposing party was
entitled to aninstructiontellingthe jurors that they could, but
need not, draw an inference from the party’ s invocation of the
Fifth Amendnent privilege that his answers to the discovery
requests woul d have been adverse to his interests. 1d. at 56-89.

G ven that when it is asserted in a civil case, by a party,
the Fifth Anendnent privilege my take on evidentiary
significance, we disagree with the courts that take the sweeping
view that there can never be probative value to a witness’s
assertion of the privilege in a crimnal case and, therefore,
trial courts lack discretionto permt awitness to take the stand
when it is known that the witness will invoke the privilege. The
guestion is not whether a witness’s assertion of the privilege is
devoid of evidentiary value in a crimnal case but whether, as a
matter of policy, a trier of fact in a crimnal case should be
permtted to give that act evidentiary value and, if so, under
what circunstances. We agree with the courts that, m ndful that
the defendant’s Sixth Anmendnent rights may be inplicated,
recogni ze discretion in the trial court to decide the i ssue based
on considerations of relevancy and probative value versus
potential prejudicial effect. Thus, in Maryland, the question
whet her, upon request of a crimnal defendant, a witness may be

gquestioned in front of the jury when it is known that he wll
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reasonably and in good faith assert the testinonial privilege nmust
be determ ned by application of M. Rules 5-401 and 5-403.

That havi ng been said, however, we also agree that it would
be a rare circunstance in which a court could soundly exercise its
di scretion to allow a defendant to call a w tness that he knows
will invoke the privilege in front of the jury. We concl ude,
furthernore, that in the case sub judice, whether the trial court
exercised its discretioninthis regard matters not. The state of
t he evidence and the circunmstances of the case were such that the
trial court could not have exercised sound discretion to permt
Gray to call Gatton to the witness stand for questioning, so as
to have him assert the privilege in front of the jury. \Whatever
guesti onabl e probati ve val ue there was i n having Gatton assert the
privilege in front of the jury was entirely outweighed by the
substanti al danger of unfair prejudice that would have resulted.
We expl ai n.

Baxter teaches that, even when an adverse inference is
permtted against a party in a civil case, it may not be used as
a substitute for affirmati ve proof of facts necessary to establish
a cause of action. To be sure, a crimnal defendant need not
present proof of any facts whatsoever. When he chooses to put on
a defense that casts blane on another person, however, he should

not be permtted to construct a scenario of crimnal wongdoing
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by t hat person based sol ely upon adverse i nferences drawn fromt he
person’s assertion of the Fifth Arendment privil ege.

In the case at bar, Gray was attenpting to do just that. The
evi dence that he presented to showthat Gatton had nurdered Bonnie
was at best thin (which probably explains why the State had chosen
to prosecute him not Gatton). It consisted of witness testinony
that, inthe fall of 1995, Gatton was seen with Bonnie, called her
his girlfriend, and was jeal ous toward her; that shortly after
Bonni e’ s di sappearance, Gatton was in his truck and pani cked when
he encountered some police officers and later sold the truck and
gave away sonme of his knives; and that after Bonnie’'s death,
Gatton was seen in possession of sonme itens of jewelry bel onging
to her. Gray had no evi dence connecting Gatton to the nurder scene
or to the crine itself, or establishing that Gatton was invol ved
in any events leading up to the murder. Nevertheless, the
guestions that Gray posed to Gatton outside of the jury’s presence
and that he sought to have Gatton “answer” by asserting the
privilege in front of the jury were | eadi ng, narrative statenents
designed to supply a notive for Gatton commtting the crinme and
to paint a detailed picture of the actions Gatton woul d have t aken
if he had comnmtted the crime. For exanple:

On the norni ng of Novenber 30 of 95 when Bonnie G ay was

dressed and going to work did you in sonme way stop her
or intercept her car at that tinme?

- 69-



What was the reason for any argunent with Bonnie G ay on
Novenmber 30, 19957

Was your argunent with Bonnie Gray in the area of a
deci sion by her not to be with you and to be with her
husband?

Did you kill Bonnie Gray because she didn’'t want to go
with you and did not want to | eave her husband?

* * *x %

Did you di spose of Bonnie Gray’' s eye gl asses after she
was nurdered?

Who put her in the trunk of the car of her Intrepid?
Did you?

Look at all of the photographs of Bonnie Gray and parts

of her body and tell ne if you inflicted any of those

wounds to her?

An exam nation of this sort, being alitany of all eged events
peppered with assertions of the privilege in response, is
tantamount to “defense counsel beconiing], in effect, an unsworn
witness for his client.” People v. Thomas, 417 N.Y.S. 2d 278,
281-82 (N.Y. A D 1979), aff’'d, 415 N. E.2d 931. 1In the absence
of a requirenment for corroborating evidence, there would be
nothing to prevent a defendant from using a witness’s claim of
privilege to fabricate, down to mnute detail, a wholly
specul ative explanation for the crime that exculpated him
conpletely, offered up another culprit, and could be tested by

cross-exam nation. Gray had no such corroborating evidence for

the vast majority of questions he sought to ask. Thus, not only
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was Gray seeking to use Gatton’'s presence on the stand to turn
specul ati on about what m ght have occurred into evidence that it
did, he was attenpting to do so in a way that, as other courts
have observed, jurors woul d overenphasi ze because they woul d see
it as “high courtroomdrama.” LaCoutre, 495 F. 2d at 1240; Bow es,
439 F.2d at 542.

There were other reasons that mlitated against Gray’s
request. Gray’s own theory of defense — that Gatton kill ed Bonnie
because he was romantically involved with her and she had spurned
hi m —denonstrated that Gray would be notivated to blame Gatton
for Bonnie s murder, out of vengeance, notw thstandi ng that G ay
commtted the nmurder hinmself, and would target him for that
pur pose. G ven that witnesses are granted substantial |eeway in
invoking their Fifth Amendnent privilege, and that Gatton, who,
as the trial court put it, either was taking drugs or finding a
way to get them had a host of reasons having nothing to do with
this case to assert the privilege, Gay easily could have
anticipated that he would do so and fashioned his defense with
that in mnd. Under the circunmstances, virtually no nmeaning could
be ascribed to Gatton’s invoking the privilege. Alternatively,
t here was no assurance that there was no coll usive effort between
Gray and Gatton.

In short, the adverse inferences of particularized but

unverified facts that Gray sought to introduce by having Gatton
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assert the Fifth Amendnent privilege in front of the jury had
dubi ous probative value, if any, could well have been the product
of a plan to seek revenge or of collusion, and would have been
hi ghly prejudicial to the State, in that they could not have been
tested by cross-exam nation and probably would have been
overenphasi zed by the jury for reasons having nothing to do with
their value. For that reason, the trial court did not err in
ruling that Gray could not put Gatton on the stand to invoke the
privilege before the jury.

As we have indicated, the court in United States v. Bow es,
supra, 439 F. 2d 536 al so addressed the question whet her, when the
wi t ness that the defendant clains commtted the crine has asserted
the privilege and has not appeared before the jury, the trial
court should instruct the jury about the reason the w tness has
not appeared, so as to avoid potential prejudice to the defendant
fromthe jury drawi ng t he adverse inference that the defendant did
not call the witness to testify because he did not have enough
confidence in his theory of defense to do so. As we noted
earlier, the court explained that “[t]he trial judge could
properly have given a neutralizing instruction, one calculated to
reduce the danger that the jury will in fact draw an inference
fromthe absence of such a witness.” 1d. at 542.

For the sanme reasons that the witness is not invoking the

Fifth Amendnent privilege in front of the jury, the neutralizing
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instruction should not informthe jury that the witness did not
appear to testify because he invoked the Fifth Amendnent
privilege. |In People v. Thomas, supra, 415 N. E. 2d 931, the Court
of Appeal s of New York expl ai ned:

[ TIhere was no error in the trial court’s denial of
def ense counsel’s request for an instruction advising

the jury that the witness . . . had elected to invoke
the constitutional privilege. . . . I n making [this]
request[], defendant was, in essence, attenpting to

accomplish indirectly that which we have already
concl uded coul d not be acconplished directly. Since the
invitation to the jury to engage in unwarranted
specul ati on exists whether the jury is inforned of a
witness’ refusal to testify by the Trial Judge or by the
w t ness hinself, we cannot say that it was error for the
trial court inthis caseto reject defendant’s request|[]
for an explanatory instruction.

ld. at 934. Rather, the instruction should tell the jury “that
for reasons devel oped out of their presence, the witness is not
available to either side and they should draw no inference from
the witness’ nonappearance.” MCorm ck, supra, 8§ 121, at 297-98
(citations omtted).

“A neutralizing instruction, while not mandatory, should be
gi ven when properly requested by either party in order to avoid
unfair prejudice and to aid in trial strategy.” 1d. at 651. In
the case sub judice, Gray could have requested a neutralizing
instruction by which the jurors would have been told that Gatton
was not available to either side to answer any further questions
and that they were not to draw any inference fromthat situation.
Wth respect to instructing the jury, the fact that Gatton
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appeared and testified on a limted basis does not distinguish
this case from those in which the witness did not appear before
the jury at all. Gray did not seek a neutralizing instruction,
however . Rat her, he sought an instruction that would have
informed the jurors that, “[a] witness has a right under the Fifth
Amendnent to the United States Constitution and Article 22 of the
Maryl and Decl aration of Rights to testify or not to testify fully
when called to the wtness stand.” For the reasons we have
expl ained, the trial court properly declined to so instruct the
jury.
(2)

Bef ore WAt hen was cross-exani ned by the defense, the trial
court conducted a hearing, outside the presence of the jury, to
deci de whether Gray could use evidence of several robbery and
daytinme housebreaking charges pending against Wathen for
i npeachment. Wathen’s counsel informed the court that if
guestioned about those charges, Wathen would assert his Fifth
Amendnent privilege. The court rul ed that Wat hen had a reasonabl e
and good faith basis for doing so. Gay then asked the court to
permt himto question Wathen about the charges before the jury
So as to have Wathen claimthe privilege in the jury's presence.
The trial court weighed Gray’'s Sixth Amendnent right of
confrontation agai nst Wathen’s Fifth Amendnent right, and rul ed

agai nst Gray on that point. Specifically, the court reasoned that
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because Wat hen had been convicted of several other offenses that
Gray coul d use for i npeachnent, and Gray’s only purpose i n seeking
to have Wathen assert the privilege in front of the jury was
i npeachnent, there was no infringement of Gray’'s right of
confrontation. The trial court did not abuse its discretion in

so concl udi ng.

I V.
(1)

Donal d Hooper, Sr., was called as a defense witness. Hooper
was the person from whom Gray had |earned that the police had
| ocated Bonnie's car. Hooper testified that he had told Gray that
the police had found Bonnie's car, but could not get into the
trunk, and that Gray had reacted to that information by becom ng
upset.

Detective Eric DeStefano testified in the State's rebuttal
case. He said that he had interviewed Hooper on February 11,
1997, and that Hooper had told himthat Gray had displayed little
to no enotional reaction upon being told that the police had found
Bonnie's car. Detective DeStefano further testified that Hooper
had told himthat he had offered to take Gray to the |ocation of
the car, but that Gray had said no; instead, Gray had asked Hooper
to go hinself, to find out what the police knew, and to return if

the police needed a key to open the trunk of the car.
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On cross-exam nati on, Gray asked Detective DeSt ef ano whet her
in the intervi ew Hooper had told hi mthat Gray and his fam |y had
cried when they | earned that Bonnie's body had been found in the
trunk of her car. (The detective's report stated that Hooper had
said as much.) The State objected, arguing that the questi on was
beyond the scope of direct. The trial court sustained the State’s
obj ecti on. Becky Gray also testified for the defense. She
stated that on the eveni ng of Novenber 29, 1995 -- the day before
Bonni e di sappeared -- she and Bonni e had baked a cake for Gay’'s
bi rt hday, which was the follow ng day. Becky further testified
that, on the nmorning of Novenber 30, 1995, she had seen Bonnie
getting dressed in the nmaster bedroomwhile Gray slept. Becky and
Bonni e then had a snack in the kitchen. Afterward, Becky watched
Bonni e get into her car and drive away.

In the State's rebuttal case, Corporal Sheila Welling
testified that she had spoken to Becky twi ce on Decenber 8, 1995,
and that, in those conversations, Becky could not identify the day
of the week that she | ast had seen Bonni e or say when that day was
inrelation to her father's birthday, and Becky did not nention
anyt hi ng about baking a birthday cake.

On cross-exam nation of Corporal Welling, Gray attenpted to
elicit other statenents that Becky had nmade to her on Decenber 8,
1995, concerning the activities of the norning of November 30,

1995. Those statenments were consistent with Becky's trial
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testinony, but did not concern the actual date on which Becky had
| ast seen Bonni e or whet her Bonni e and Becky had baked a birthday
cake. The trial court ruled that the prior consistent statenents
in the report were beyond the scope of the State's direct
exam nati on and were inadm ssi bl e.

Gray contends that the trial court abused its discretion in
ruling i nadm ssible the prior consistent statenments by Hooper and
Becky. He argues that those statenents were adm ssible for
rehabilitation of Hooper and Becky, under Ml. Rule 5-616(c)(2).

Md. Rule 5-616(c)(2) provides: “A wi tness whose credibility
has been attacked may be rehabilitated by . . . evidence of the
witness' prior statenents that are consistent with the witness’s
present testinony, when their having been nade detracts fromthe
i npeachnent.” In Holmes v. State, 350 Md. 412, 427 (1998), the
Court explained: “[A] prior consistent statenment is adm ssible
torehabilitate a wtness as long as the fact that the w tness has
made a consistent statenent detracts fromthe inpeachnent.”

The trial court did not abuse its discretion in ruling the
proffered prior consistent statenments i nadm ssible. The State had
i npeached Hooper by asking Detective DeStefano about Hooper's
statenments about Gray's initial enotional reactionto the police's
di scovery of Bonnie's car. On cross-exam nation of Detective
DeStef ano, Gray did not attenpt to rehabilitate Hooper with a

prior consistent statement by Hooper on that point. Rather, the
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prior consistent statenment he sought to use for that purpose
concerned Gray's enotional reaction to | earning of Bonnie's death
at a later tinme. Likew se, in cross-exam ning Corporal Welling,
Gray was seeking to rehabilitate Becky with prior statenents by
her that, while consistent with sonme portions of her testinony,
did not address the particul ar aspect of her testinony that had
been i npeached. In both instances, the trial court properly
concluded that the fact that the witnesses had made the prior
consistent statenments Gray sought to introduce did not detract
fromtheir inpeachnment, because the topic of inpeachnent and the
topic of the statenment were not the sane.
(2)

In its rebuttal case, the State recalled Thacker and
Megoni cal , each of whomtestified that on the norning of Decenber
1, 1995, Becky told themthat on the night of November 29, Bonnie
had made di nner, eaten dinner with her, washed t he di shes, bathed
her, and read to her, and that Becky and Bonni e had gone to sl eep
after the reading session. Thacker and Megoni cal each testified
t hat Becky nmade no nention in her December 1 conversation of a
bi rt hday cake or of seeing Bonnie on the norning of Novenmber 30.

On surrebuttal, Gray sought to introduce statenments that
Becky made in February 1998, shortly before the trial, to Gay's
brot her and sister-in-law, that she had baked a cake wi th Bonnie

on Novenmber 29, 1995, and that she had seen Bonni e | eave t he house
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on Novenmber 30, 1995. The State argued these statenents were
i nadm ssi bl e because, when Becky made them she had a notive to
falsify. The trial court sustained the objection.

On appeal, Gray contends that the trial court abused its
di scretion by excluding these statenents.

A prior consistent statenent offered to rehabilitate a
witness's credibility need not have pre-dated the inconsistent

statement. Hol mes, 350 Md. at 429-30. Nevert hel ess, “where the

credibility of the witness has been i npeached in such a way as to
indicate that his present testinony may be a fabrication, prior
consi stent statenments are adm ssible for rehabilitative purposes
if they would tend to show that such consi stency was present prior

to the tine of probable fabrication.” Krouse v. Krouse, 94 M.
App. 369, 387 n.9 (1993) (citing Finke v. State, 56 Ml. App. 450,
492 (1982) (citation omtted); Collins v. State, 318 Ml. 269, 385-

86 (1990)). As explained by one commentat or:

Subsection (c)(2) [of MI. Rule 5-616] incorporates the
| ogical requirenent of the better reasoned Maryl and
cases, that, in order for a prior consistent statenent
to be adm ssible to rehabilitate a witness, the fact
that the witness nmade the statenment at the tinme he or
she did nust detract fromthe i npeachnent. See, e.g.,
American Stores Co. v. Herman, 166 Md. 312, 316 (1934).

For exanpl e, suppose that a witness testifies at
trial that the light was red for the defendant, and is
i npeached by her deposition testinony given one year
earlier, that the |ight was green for the defendant. |If
the plaintiff offers to prove the witness’'s statenent,
made one week before trial, that the Iight was red, the
evidence should be excluded. If, however, the
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consi stent statement was made soon after the accident
and before the deposition (or even, perhaps, soon after
t he deposition but long before trial), the statenent
shoul d be adm tted.

McLai n, supra, 8§ 2.616.4(d), at 184.
Gray relies heavily on Holnmes v. State, supra, 350 Md. 412,

to argue that the trial court commtted reversible error. In

Hol mes, a State’s witness initially told the police that she did

not know who killed the victim Two days later, in a second
statenent to the police, the witness identified the defendant as
t he person who had shot the victim The w tness explained that
she had not leveled with the police at first because she had
feared for her safety. At trial, the defense used the witness's
first statement to the police to i npeach her. Over objection, the
trial court permtted the State to use the wtness's second
statenment to rehabilitate her credibility. On appeal, the Court
of Appeals ruled that the trial had acted properly, noting:

Under Md. Rul e 5-616(c)(2), a prior consistent statenent

is adm ssible to rehabilitate a witness as long as the

fact that the witness has made a consistent statenment

detracts fromthe i npeachnment. . . . [Prior consistent

statenents] are rel evant because the circunstances under
which they are made rebut an attack on the wi tness’s

credibility. . . .

[ TThe State had a right to rehabilitate [the
witness] with her prior consistent statenent. [ The
W tness's] consistent statenment detracted from the
i mpeachment by rebutting her initial inconsistent
statenment to police that she did not see who shot [the
victim ] It al so put in perspective that her

i nconsi stent statement was made Dbecause she was
frightened of what [the defendant] would do to her. [The
wi tness’ s] consi stent statenment therefore detracted from
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the inpeachnent by [the wtness’ s] I nconsi st ent
statenent that was elicited by defense counsel and was
adm ssi bl e for rehabilitative purposes under Ml. Rul e 5-
616(c) (2).

ld. at 427-28.
The instant case is distinguishable fromHol nes. |In Hol nes,

the witness's prior consistent statenent was made two days after
her inconsistent statenent and explained the reason why the
statenents were different and, wultimately, why the second
st atement was consistent with her trial testinmony. Moreover, the
wi t ness had no notive to fabricate her testinony. 1In the case sub
judi ce, Becky nade the statenents that were consistent with her
trial testinony nore than two years after her prior inconsistent
statenments. The subsequent statenments did nothing to explain the
i nconsi stency and by the tinme they were nade, Becky had a notive
to falsify, in that her father was facing trial for nurder.
Furthernmore, the fact that the statenments were made to Gray's
relatives, who testified on his behalf, increased the |ikelihood
that they were fabrications offered to bolster Becky's tria

testi nony. The trial court did not err in ruling them

i nadni ssi bl e.

JUDGVENT AFFI RMVED.

COSTS TO BE PAI D BY APPELLANT
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