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Thi s case ari ses out of a grant of summary judgment by the G rcuit
Court for Montgonery County in favor of appellees, Ira Mendel son
(“I'ra”), Herlene Nagler (“Herlene”), and David Luftig (“David’), totwo
suits, consolidated below, filed by appel |l ant, Herby Hel man. Appel | ant
presents three questions on appeal, which we have renunbered:

1. M\hether the trial court abused its
di scretion when it excluded the report of M.
Hel man’s expert, Charles Lundelius, which
exclusion resulted in the grant of summary
j udgnment in favor of Appellees on M. Hel man’s
claim that the trustees of the Alfred G
Mendel son Trust breached their fiduciary duty by
i mproperly investingthe assets of the Alfred G
Mendel son Trust.

2. Wether thetrial court incorrectly held
t hat t here was no genui ne i ssue of material fact
and t hat Appel |l ees were entitled tojudgnent as
amtter of lawon M. Hel man’s cl ai mthat the
| oans nade by the trustees of the Alfred G
Mendel son Trust to thensel ves and Mendel son
fam |y menbers and friends constitute a breach of
fiduciary duty.

3. MVhether the trial court abused its
di scretionwhenit denied M. Hel man’s notionto
alter or anmend the Order that granted summary
judgnment in favor of Appell ees.
Answering all questions in the negative, we will affirm
Fact ual Background
Al fred G Mendel son (“Alfred”), appellant’s grandfather, diedin
1972. Alfredcreated atestanmentary trust, the Alfred G Mendel son
Trust (“AGMTrust”), pursuant to which his wi fe, Ida Mendl eson (“lda”),

was t he i ncome beneficiary, and his two children, Miurry Mendel son

(“Murry”) and Sandra Helman (“Sandra”), were the remninder
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beneficiaries. Mirry had two children, Ira and Herl ene. Sandra had
two children, Goria Helman (“d oria”) and appell ant.

I f Murry or Sandra predeceased Ida, their children (or their
grandchi l dren, if the children were deceased) woul d t ake t he r enai nder,
except that if Sandra predeceased | da, appel |l ant’ s per stirpes share
was to be placedintoatrust identifiedas the Herby Hel man Trust (“HH
Trust”).! Murry and | da were al so t he desi gnat ed trust ees of the AGM
Trust.

I n 1981, Sandra and oriasoldall of their ownershipinterests
intheclosely held fam |y business, Murry’s Steaks, Inc. (“Mirry’s
Steak”), back to the conpany. They al so agreedto sell their interests
inthe AGMTrust to Murry’s Steaks at sonme futuretinme. Pursuant to
t he agreenment with G oria, her contingent renai nder i nterest was worth
$665, 000, and she agreed to sell her interest if her not her predeceased
her. Sandra diedin January 1985, and, | ater that year, the purchase
of Aoria s 25%interest inthe AGUTrust was conpl eted. The alternate
pur chasers were t he t hree renmai ni ng conti ngent renai nder beneficiari es,
| ra, Herl ene, and appell ant. Each were requiredto pay $221, 667 for
one-third of Aoria s 25%interest inthetrust. To take advantage of

this opportunity, and, as | da w shed, each of themwere | oaned t he

! Appellant indicated that he had had a number of problems asachild. He stated he was “very
hyperactive, | wasadow learner, | was very beligerent and very hard to ded with asachild.” He
believed that Alfred’s concernsled to the creation of the HH Trust.
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$221, 667 fromthe AGMTrust to effectuate the purchase. Each signed a
prom ssory note to the Trust, but | da paid appellant’s interest onthe
note as a gift.?2

As aresult, after Sandra’ s death, Ira and Herl ene each owned a
25%cont i ngent remai nder beneficiary interest inthe AGMTrust through
their father inadditionto an 8a%renni nder i nterest inthe AGMTr ust
fromtheir purchase of one-third of Goria s share. Onlda s death,
appel | ant woul d own outright 8a%of G oria’ s renmainder interest inthe
AGMTrust; his original 25%remai nder i nterest woul d be pl acedintothe
HH Trust.

During her life, Idawas very generous, givinglarge suns of noney
t o her grandchil dren and great-grandchildren as gifts. Thesegifts
wer e drawn on an account entitl ed “1da Mendel son Trust C,” a revocabl e
inter vivos trust set upto receive the income fromthe AGM Trust.
Appel | ant was aware that the gifts came fromthi s account, and he had
asked Murry about it. Mirry advi sed that “1da Mendel son Trust C' was
t he nane of the account but apparently provi ded no det ai | ed expl anati on
regarding its origin or its funding.

During the life of the AGM Trust, the corpus grew from

appr oxi nmat el y $420, 000, the val ue of the stock in Murry’ s St eaks at the

2 |t appears that Iraand Herlene took responsibility for paying their own interest and principa
onthe note. Appellant’s principa was deducted from the amount remitted to him when the corpus was
distributed.
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time of Alfred’ s death, to approxinately $22 mllion. Intheinterim
Murry’s St eaks had been sold to Rynmer, Inc. for $57 mllion. This
resultedinalargeinflux of cashintothe AGUTrust after taxes were
paid onthe sale. Mirry’ s Steaks was bought back i n 1989 t hrough a
bank loaninadditionto |l oans fromMirry and |l da; the AGMTrust did
not pay any of the costs of repurchase. The conpany i s nowknown as
Murry’s, Inc.

I n 1989, I da, who no | onger wi shed to be a co-trustee of the AGM
Trust, resigned and I ra took over in her place.® After |da di ed on May
28, 1996, Murry and Ira then began serving as trustees of the now
funded HH Trust.

Appel I ant contested Ida’s will, which was probatedinthe Grcuit
Court for Pal mBeach County, Florida, where shelived at the ti ne of
her death. Mirry was t he desi gnat ed personal representative of Ida’s
estate. Appellant allegedthat Idalacked testanentary capacity and
accused Murry of exerting undue i nfluence on her inan effort to reduce
t he ambunt she | eft appellant in her will. Appellant apparently
bel i eved that he was entitled to one-fourth of Ida's $10 million
estate. Appellant settledthat litigationonthe eveof trial for a

“relatively small anount”.

3 The trugt instrument named Sandra as the first alternate trustee and an accountant, Irvin Rubin,
as second dternate trustee. At the time Iratook over as trustee, Sandra had sold her interest in the
trust and was apparently uninvolved with the family. It isunclear why Irvin Rubin was unavailable to be
a second dternate trustee, thus necessitating Iral sinvolvement.



-4-

During the course of thewi |l contest, appel | ant began conpl ai ni ng
about t he handling of the AGMTrust. He insistedthat the corpus did
not growas nuch as he t hought it shoul d have and t hat the assets were
all ocated in a manner to provide the maxi numbenefit totheincone
beneficiary to the detrinment of the renai nder benefi ci ari es because t he
trustees invested primarily infixedincome securities such as bonds
and notes rather thaninvestinginthe stock market. Appellant al so
argued that the trustees made i nproper loans to fam |y menbers and
engaged i n other behavior appellant viewed as “sel f-dealing.”

Murry diedin 1998, and Davi d repl aced hi mas trustee for the HH
Trust. Ira and Herl ene were naned as t he co-personal representatives
of Murry’ s estate. Betweenthetine of Murry’s death and the filing of
the present litigation, appell ant was nmaki ng demands for i ncreasing
amount s of money fromthe HHTrust. Although Ira and Davi d granted
sonme of these requests, they explainedinletters to appellant that
t hey al so had a duty to the remai nder beneficiaries of that trust,
namel y, appellant’s children.

On January 13, 1999, appellant filedtwo suitsinthe Circuit
Court for Montgonery County. The first suit was filed against Ira as
co-trustee of the AGMTrust and co-personal representative of Mirry’s
estate, Herl ene as co-personal representative of Murry’ s estate, and
Davi d as trustee of the HHTrust. The suit cl ai med breach of fiduciary

duty, requested an accounting, requested renoval of both Ira and Davi d
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as trustees of the HH Trust and the AGMTrust, and request ed renoval of
both Ira and David as trustees of the HH Trust. The second suit
requested that the circuit court assune jurisdictionover the HH Trust.
Init, heclaimedIra breached his fiduciary duty with respect tothe
HH Trust by breaching various duties tothe AGM Trust, 4 request ed
removal of both Ira and David as trustees of the HH Trust, and
request ed an accounting. The two cases were consol i dat ed by or der of
the court on April 29, 1999.

During the course of discovery, appellant requested several
nodi fi cati ons of the di scovery schedul e, apparently revol vi ng around
the retention of an expert witness. In addition, appell ant was not
forthcom ng with the information he i ntended to use to prove the
al | egati ons made i n his conpl ai nts, apparently relying on his expert to
provi de hi mwi t h what ever evi dence he woul d need to prevail. D scovery
i nthe case cl osed on Novenber 24, 1999; appellant’s Decenber 9, 1999
request for afurther extension was deni ed. Appel |l ant di d not provide
appellees with his expert’s report until January 26, 2000.

Appel  ees fil ed a notion for summary j udgnment on Decenber 9, 1999.
They argued t hat appel | ant had fail ed to “determ ne and di scl ose” t he
facts heintendedtorely uponto support his clainms, that the expert

finally designated by appel | ant | acked the qualifications needed to be

4 David had never been atrustee of the AGM Trugt.
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an expert inthis case, and that appellant’s cl ai ns were barred by both
t he doctrine of |aches and the doctrine of equitable estoppel.

On January 14, 2000, appellant filed an amended conpl ai nt,
di sm ssing David fromthe first conpl ai nt concer ni ng nanagenent of the
AGMTrust. That sane day, appellant filed an anmended petitioninthe
case concerning the HHTrust that requestedrelief only with respect to
Ira.

The court hel d a hearing onthe notion for summary j udgnment on
January 28, 2000. At that hearing, the court declinedto accept the
| ate-fil ed expert’s report and grant ed appel | ees’ notion for summary
judgnent. Awitten order, entered on February 1, 2000, effectively
di sposed of both of the original conplaints.

Appel l ant filed a notionto anend or al ter judgnent on February
11, 2000. That notion was deni ed on March 28, 2000. Thi s appeal
foll owed and involves the clainms of both original conplaints.

Di scussi on
|. The Expert’s Report

Inhis brief, appellant argues that thecircuit court abusedits
di scretion by excluding his expert’sreport. Inorder tofully discuss
this issue, it would be useful to set forth what occurred during
di scovery.

The first scheduling order inthis case was i ssued on April 21,

1999, and called for plaintiff’s expertsto beidentifiedby June 28,
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1999, defense experts to be identified by August 11, 1999, and
di scovery to be conpl et ed by Cct ober 25, 1999. That order al so st at ed:
“ANY MODI FI CATI ONS OF THI S SCHEDULI NG ORDER MUST BE REQUESTED BY
WR TTEN MOTI ON AND FI LEDBEFORE THE COVPLI ANCE DATE(S).” (Enphasis in
original.)

On July 7, 1999, after the original deadline for appellant to
identify his experts, appellant requested, and was granted, an
extensionof thetimetoidentify his experts. Appellant was given
until August 23, 1999, toidentify his experts. On August 23, 1999,
appel I ant identified Charl es Lundel i us (“Lundelius”), an accountant, as
hi s expert.

On Cctober 19, 1999, appel |l ees deposed Lundelius. Lundelius
indicated that his first neeting with appellant concerning the
substance of the case had taken place on Cctober 6, 1999. He al so
advi sed t hat he had not been officially retained, because appel | ant had
not si gned t he engagenent | etter. Lundelius was unabl e to provi de any
opi ni on or even t he et hodol ogi es he woul d use t o render hi s opi ni on on
t he appropri at eness of asset allocationinthe AGMTrust: “W haven’t
even fini shed getting the data | oaded i nto a spreadsheet so | can even
| ook at the all ocations that were nade. So we haven’'t even started,
essentially, in terns of the analysis.” Appellees stopped the
depositioninlight of Lundelius’ |ack of know edge of t he specifics of

the case. At that time, discovery was set to close on October 25,
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1999, which left appelleeswithlittleor notinetoconfer withtheir
own expert, redepose Lundelius, and prepare a defense.

On Novenber 9, 1999, again after the original deadline, appellant
request ed, and recei ved, wi th appel | ees’ consent, a second ext ensi on of
time until Novenber 24, 1999, to conpl et e discovery. The date passed
wi t hout the subnm ssion of Lundelius’ report.

On Decenber 9, 1999, againcontrary totheinstructionsinthe
original scheduling order, appellant filed an additional notion
requesting, inter alia, that the cl ose of di scovery be del ayed unti |
February 10, 2000. That sane day, appellees filed their notion for
sunmmary j udgnment. On Decenber 20, 1999, appel | ant suppl enented hi s
nmotionto extend the discovery periodw thinformationthat Lundelius
was changing firnms, which had resultedinadelayinthe preparation of
his report. On January 6, 2000, the court granted sone of appellant’s
requests, althoughit declined to extendthe time for the cl ose of
di scovery. 1In this sanme order, the court schedul ed a hearing on
appel | ees’ notion for summary j udgnent for January 26, 2000. Appel | ant
does not dispute the trial court’s refusal to extend thetinme for
di scovery.

The hearing on the notion for summary j udgnment actual |y t ook pl ace
on January 28, 2000. Two days prior, appellant had finally provided

Lundel i us’ report to appell ees, but he didnot submt it tothe court
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until February 11, 2000. The court, ruling fromthe bench, deci ded not
to accept the late filed report:

Froma phi | osophi cal standpoi nt, | know what
counsel is sayingw th respect tothe enforcenent
of scheduling orders and t he requirement that
t hose schedul i ng orders be net inorder to all ow
the cases to proceed in an orderly fashion.

My viewgenerally is suchthat if thereis
no conpl i ance with the schedul i ng order, then |l
take a look at the prejudice that is being
suffered by the parties seekingto enforcethe
terns of the scheduling order tothe detrinent of
the party who has failed to conply with the
schedul i ng order as part of nmy considerationin
declining to allow a party to continue with
di scovery or to present evi dence before the Court
t hat was not produced prior tothe expiration of
t hat day.

In this instance, it has been urged t hat
this matter shoul d be di sposed of and the matter
shoul d be tri ed and t he resol uti on of the issues
shoul d be reached, and sunmary j udgnment i s not
appropri ate.

| generally do not feel that summary
judgnment i s appropriateincases of this nature
because it does deny the parties an opportunity
to finally resolve this case and to have a
hearing on the nerits.

* % %

[ TIThe allegations of diversion of
substantial assets of the trust to finance
private |l oans to thensel ves and their fam|lies,
the allegations that they have engaged in a
pattern of sel f-dealing and asset mani pul ati on
which are contained within the plaintiff’s
conplaint are serious allegations. And the
trustees deserve to have this matter resol ved.
The trustees deserve to have this matter
concl uded.

And thereis prejudice to the trustees by
all owi ng this case to conti nue on and on and on
i n an open-ended sort of fashionto all owexperts
tosay, “Well, | have not arrived at ny opi ni on
yet. | have not reached a concl usi on yet, but I
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have a theory that the trust was not nmanaged
properly and, therefore, the trustee should be
hel d responsi ble.”

Wel |, there conmes apoint intinme wherethe
trustees deserve an answer to that. That point
intime shoul d have been reached at thetinethis
| awsuit was filed, and t hese types of all egations
and cl ainms being nmade against trustees are
serious allegations and cl ai ns.

And | under stand what [appel | ant’ s att orney]
is saying with respect to his eval uation and
revi ewof the evidence and t he good faith basis
for filingthelawsuit. But onthe other hand,
thetrustees areentitledto have aresol ution of
t hi s case, and t hat was why | deni ed t he noti on
to extend discovery further.

And t hat i s why | amnot goi ng to accept the
late filing of the expert’sreport. It isclear
tome fromthe evidence that | have before ne
that thereis nofact in disputethat would all ow
this case to proceed against the trustees.

Appel | ant now ar gues t hat excl usi on of the expert’s report was a

di scovery sancti on based upon appellant’s failuretotinelyfilethe

“The report’s exclusion formed a substanti al basis for the

trial court’s award of summary judgnment to Appel | ees and di sm ssal of

M. Helman’s clains. M. Hel man, therefore, has been denied atrial on

the nmerits.”

We revi ewt he excl usi on of the report for abuse of discretion.
Massie v. State, 349 Mi. 834, 850-51, 709 A. 2d 1316 (1998); Conmerci al
Union Ins. Co. v. Porter Hayden Co., 116 Md. App. 605, 641, 698 A. 2d

1167 (1997), cert. denied, 348 Ml. 205, 703 A.2d 147 (1997).

Under the approach taken by npost courts,
whet her the exclusion of ... testinony is an
abuse of discretion turns on the facts of the
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particul ar case. Principal anong t he rel evant

factors which recur i nthe opinions are whet her

the disclosure violation was technical or

substantial, the timng of the ultimte

di scl osure, the reason, if any, for the

violation, the degree of prejudicetothe parties

respectively offering and opposi ng t he evi dence,

whet her any resul ting prej udi ce m ght be cured by

a postponenent and, if so, the overall

desirability of a continuance. Frequently these

factors overlap. They do not | end t hensel ves to

a conmpartnmental analysis.
Shelton v. Kirson, 119 Ml. App. 325, 331, 705 A. 2d 25, cert. deni ed,
349 Md. 236, 707 A 2d 1329 (1998) (quotingTaliaferrov. State, 295 M.
376, 390-91, 456 A.2d 29 (1983)).

1. Substantial or Technical Violation

Thi s Court has previously heldthat, at sone point, afailureto
conply with a di scovery deadl i ne noves fromtechni cal to substanti al .
Hei neman v. Bright, 124 Md. App. 1, 8-9, 720 A 2d 1182 (1998). Inthat
case, the appel l ant was fighting arequest by her | ate husband’ s estate
to turn over sone bonds, to which she had wai ved her ri ghts pursuant to
a prenuptial agreenent. Appellant’s entire case, that she gai ned
subsequent rightstothe bonds, rested entirely on w tness testinony.
Despitethis, shefailedtoidentify witnesses withinthe discovery
period and fail ed to provide any i nformati on regardi ng t he rel evant
know edge t he wi t nesses mi ght have. This Court found the appellant’s
nonconpl i ance under t hese circunstances to be a substantial violation

of the discovery rules. Id. at 9.
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Al t hough t he di scovery period | asted two years i nHei neman r at her
t han t he one year periodinthis case, we fi ndHei neman i nstructi ve.
I n both cases, the parties relied conpletely on the testinony of
particul ar witnesses in order to make their case. Both parties failed
toconply with di scovery orders and were dilatory inprovidingtheir
opponents with informtion necessary to defend their cases.

Appel | ant’ s actions, |i ke those of the appell ant inHei neman,
deprived appel |l ees of the ability to nount a defense to the case. W
bel i eve t hat appel | ant’ s di scovery viol ati on, which was primarily due
to his own | ack of diligence, was therefore substantial and not nerely
techni cal .

2. Timng of Utimte Disclosure

Appel I ant finally provided his expert’s report to appel |l ees two
days before the hearing onthe notionfor summary judgnent. W note,
however, that the report was not provided to the court until February
11, 2000, when appel | ant attached Lundelius’ report tohis notionto
alter or amend judgnent.

Appel | ant suggests that this eventual disclosure nakes up for the
prior del ays because t he del ay was “em nently curabl e” and t here was no
har mbecause t he cases were t o be heard by an audi t or, who had not yet
been appoi nted. W observe, however, that, while the expert was first
desi gnat ed on August 23, 1999, appel | ant had nade no nmeani ngf ul att enpt

t o have Lundel i us performthe anal ysi s necessary to be abl e to render
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an opinion. Infact, as of the date of his deposition, on Cctober 19,
1999, whi ch was four busi ness days prior to the schedul ed cl ose of
di scovery, Lundelius had not yet been officially retai ned and had not
been abl e t 0 even begi n hi s anal ysis. Furthernore, Lundel i us i ndicat ed
t hat he had not been asked to anal yze the HH Trust, which was the
subj ect of one of appellant’s clains.

The delay inthis caseis not nerely the two-nonth del ay bet ween
t he cl ose of di scovery and the date that the report was furnishedto
appel | ees. Rat her, appell ant has, duringthe entire course of this
litigation, continually delayed providing appellees with the
i nformati on necessary to prepare a defense. During his deposition,
appel | ant repeat edl y decl i ned t o answer questions regardi ng t he basi s
for his allegations andreferred to the fact that his expert woul d be
provi ding the entire basis for his clains, thereby hanpering appel | ees
frommaki ng t he preparations t hey needed i n order to prepare a def ense.
Certainly, appel |l ees needed ti ne, after receiving Lundelius’ report, to
adequately address the issues raised therein.

Even t hough t he | awsui t s had only been pendi ng for a year at the
time the report was excluded and summary judgnment was granted,
appel | ees had been accused of gross m sconduct with respect to both the
AGMTrust and the HH Trust. Appel | ant was maki ng nunerous al | egati ons
agai nst the trustees, including accusing themof attenptingtocurry

favor in Prince George’ s County, where Murry’s Steaks i s | ocated, by
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havi ng i nvested trust funds in Prince George’ s County runi ci pal bonds.
We are not oblivioustothe fact that thereis ahistory of probl ens
bet ween appel | ant and, at the very |l east, Ira. Fromthe begi nning,
appel | ant’ s behavi or i nthis case seened designedto dragthis process
out as long as possible rather than to resolve the matter in an
expedi ti ous manner. The tim ng of the subm ssion of the expert’s
report, whi ch had al ready been effectively excl uded by t he deni al of
appel | ant’ s Decenber 9, 1999 noti on to extend, coul d only further del ay
matters.

3. Reason for the Violation

Appel l ant’ s reason for the delay i n furnishing Lundel i us’ report
is set forth in his brief as follows:

[T]he litigation has placed a significant
financi al burden on M. Hel man and his fanm |y.
I n Oct ober 1998, Ira Mendel son term nated M.
Hel man from Murry’ s Steaks, Inc. Since that
time, M. Hel man has been unenpl oyed. Lundeli us’
servi ces have been cost|y —appr oxi mat el y $80, 000
t o dat e —and esti mat ed t o appr oach $100, 000 i f
this Court grants M. Hel man’ s appeal and r enmands
t hese consolidated actionstothetrial court for
further proceedi ngs. M. Hel man has encount ered
some difficulty making tinmely paynents to
Lundel ius. In addition, Lundelius changed firns
in the mdst of perform ng his analysis and
drafting hisreport. Asaresult, it took | onger
t han anticipated for M. Hel man to obtain the
expert opinion from Lundelius. These
ci rcunstances do not warrant thetrial court’s
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exclusion of Lundelius’ report and grant of
summary j udgnent . [9]

Appel | ant’ s sel f-serving cl ai ns of i npoveri shnment only serveto
bol ster the circuit court’s decisioninthis case. Appel l ant is
hardly a pauper. When the corpus of the AGMTrust was di stri buted
after Ida’'s death, appellant received $1.7 m I lion outri ght and his
trust received $5.5 m |l lion, which has growmnto $8. 1 mllion and from
whi ch he i s receiving incone distributions. Mreover, over the years,
t here had been an estimated $8.6 nillionininter vivos gi fts nade by
| da to hi mand for the benefit of hisfamly. During his deposition,
appel I ant repeatedly adm tted havi ng recei ved | arge suns of noney but
refused to explain what he did with the noney. In addition, since
Davi d becane a trustee, appel | ant had request ed, and was granted, extra
funds fromthe HH Trust to spend on his son’'s bar nmitzvah. By
appel l ant’ s own account, he spent at | east $50, 000 on t he bar mt zvah,
whi ch apparently t ook pl ace during the course of these proceedi ngs. ©

Appel l ant’s own del ays inretaining Lundelius resultedinthe
report not being subnmi tted before Lundelius changed firms inlate

Decenmber 1999. Lundelius’ career noves shoul d not be hel d agai nst

® Thisinformation is set forth in different parts of the record, including appdlant’ s Supplementa
Memorandum in Support of Mation to Modify Scheduling Order, Flantiff’s Memorandum in
Opposition to Defendant’s Motion for Summary Judgment and the Declaration of Herby Helman filed
January 14, 2000.

® Appellees contend he spent $100,000 on this event.
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appel | ees, particul arly when t he report was supposed t o have been fil ed
a nonth prior to Lundelius’ nove.

4. Prejudice and Effect of Del ay

The circuit court’ s decisionwthrespect toprejudiceis clear.
The circuit court clearly believedthat, inlight of the accusations
rai sed in the conpl aint agai nst the trustees, the |l onger the matter was
allowed todrag on, the nore prejudiceresultedtothe trustees. W do
not believethe circuit court abusedits discretioninweighingthe
prej udi ce and finding that the trustees suffered greater prejudice than
appel I ant.

The court found that the litigation costs to appellees al so
contributedtothe prejudice. Althoughlitigationis generally costly,
appel | ees spent nore t han necessary due to appel | ant’ s obstructi oni st
tacticsinreplyingtodiscovery. For exanple, when appel | ees deposed
Lundel i us four busi ness days prior tothe di scovery deadline, they
di scovered t hat Lundel i us had yet to be formally retai ned, much | ess
started hi s anal ysis, naki ng t he deposition a waste of tinme and noney
for appell ees.

Appel l ant has failed to show good cause for his delay in
conpl eting di scovery. See Shelton, 119 Ml. App. at 333. W recogni ze
t he appropriateness of resolving cases on their nmerits and not
sacrificingthemonthe altar of judicial efficiency. Onthe other

hand, good faith conpliance with scheduling ordersisinportant tothe
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adm ni stration of the judicial systemand providingall litigantswth
fair and tinely resolutionof court di sputes. Therefore, we concl ude
that the circuit court did not abuseits discretionwenit decidedin
this case that further continuances were inappropriate.
[1. Grant of Summary Judgnent

A Mtion for Sunmary Judgnment i s granted only when thereis no
genui ne di spute of materi al fact and the party f or whomj udgnent is
enteredisentitledtojudgnment as amatter of law. M. Rule 2-501(e);
Ni chol son Air Servs. v. Bd. of County Commirs, 120 Ml. App. 47, 61, 706
A.2d 124 (1998)(citation omtted). For the purposes of that

determ nation, thecircuit court nmust resolve all factual disputes, and

all inferences reasonably drawn fromthe facts, in favor of the non-
nmoving party. |d. at 62. Wereviewthetrial court’s decisionto
determine if it was legally correct. 1d.

As Lundel i us’ report was not accepted by the circuit court, the
circuit court reliedontheinformation providedtoit inthe notion
for summary judgnment and i n appel | ant’ s menorandumi n oppositi on.
Agai n, appellant chose torely solely on his expert’s opinion by
attaching a “Declaration of Charles R Lundelius, Jr.” to his
menor andumi n oppositionto the notion for summary judgnent. That
decl arati on, however, did not provide any clues as to Lundeli us’

ultimate opinion in the case.
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Appel l ant’s conpl ai nts about the handling of the trust are
basically threefold. He contends that he was never provided with
accountings, that thetrustees investedtoo heavilyinfixedincone
i nvestnents to the detrinent of the remai nder beneficiaries, and t hat
the trustees made | oans to thenmselves. In his brief, appell ant
recogni zed t hat, because of thetrial court’s ruling, his clainms about
accounti ngs and asset all ocation are nore or | ess di sposed of by the
trial court’srulingrejectingthe expert’s report. Neverthel ess,
appel l ant argues that “the trial court recogni zed that it had t he
optionto grant partial sumary judgnent,” and it shoul d have done so
based on the | oans the trustees made to t hensel ves and other famly
menbers. We will address each of appellant’s conplaints in turn.

A.  Request for an Accounting

Wthrespect to his request for an accounting, we believe that,
t hrough di scovery, " appel | ant was provided with all of theinformation
regardi ng the AGMTrust that woul d have been provi ded i n an account i ng.

Thus, any past failures were apparently renedi ed.

B. Clainms of |Inproper Asset Allocation and | nvestnent

" In his declaration, Lunddlius indicated that he had been provided with the following relevant
documents that had gpparently not previoudy been previoudy provided to appdlant: “the Alfred G.
Mendel son Trust tax returns, brokerage and bank statements for the Trust, correspondence and
financid accounting Satements from various financid inditutions or investment companies holding Trust
assets (including Zirkin-Cutler Investments, Inc.), and some individud tax returns for IraMendel son.”
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Wth respect to appellant’s cl ai ns of i nproper asset all ocation
and investnment with respect to the AGM Trust, we note that,

[i]nadmnistering the trust property, atrustee
shal | observe the standard of care t hat woul d be
observed by a prudent person dealing with
property of another and is not |imted by any
other statute restricting investnents by
fiduciaries.

Md. Code Ann. (1974, 1991 Repl. Vol ., 1999 Supp.), 8 14-405(c) of the
Estates and Trusts Article (“ET”). The sane “prudent person” standard
is applicable to the trustee’s investnent of the trust property:

(b) A fiduciary shall

(1) i nvest and nmanage fiduciary assets as a
prudent i nvestor woul d, consi deri ng the purposes,
terms, distribution requirenents, and other
ci rcunst ances of the governing instrunent and t he
nature of the fiduciary appointment;

(2) Exercise reasonable care, skill, and
caution regardi ng the antici pated effect on the
fiduciary assets as a whol e under t he facts and
circunmstances prevailing at the time of any
action by the fiduciary;

(3) invest and manage not inisol ati on but
inthe context of the fiduciary assets as a whol e
and as part of an overall investnent strategy
that incorporates risk and return objectives
reasonably suitable under the terns of the
governing instrunent and the nature of the
fiduciary appoi nt ment;

(4) Diversify investnents unl ess, under the
ci rcunst ances, the fiduciary reasonably believes
itisinthe best interests of the beneficiaries
or furthers the purposes for whichthe fiduciary
was appoi nted not to diversify;

(5) Review fiduciary assets within a
reasonabl e time after acceptance of the fiduciary
appoi nt nent and make and i npl enent deci si ons
concerning the retention or disposition of
i nvestments exi sting prior tothe appointnent in
order to conformw th this section;
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(6) pursue an investnent strategy that
considers both the reasonabl e producti on of
i ncorme and safety of capital, consistent withthe
fiduciary's duty of loyalty and inpartiality and
the purposes for which the fiduciary was
appoi nt ed;

* % %

(c) Afiduciary's investnent decisions shall
be judged in accordance with the follow ng
gui del i nes and st andards:

(1) No specific investnent or course of
action is, taken al one, prudent or inprudent;

(2) The fiduciary may exerci se reasonabl e
busi ness judgnment regarding the anticipated
effect onthe portfolio of fiduciary assets as a
whol e under the facts and circunstances
prevailing at thetinme of the decision or action;

(3) The fiduciary shall havenoliability
for continuingto hold fiduciary assets existing
at the tinme the fiduciary appointnment was
accept ed or subsequent |y added pur suant to proper
authority if, and as long as, the fiduciary, in
t he exercise of good faith and reasonabl e
prudence, considerstheretentionto beinthe
best interests of the beneficiaries or in the
furtherance of the goals of the governing
i nstrunment;

(4) Subject toall other provisions of this
section, thefiduciary may retain as fiduciary
assets an interest in the fiduciary, if the
fiduciary is acorporation, or i nany corporation
controlling, controlled by, or under common
control with the fiduciary; and

(5) inmaki ng an i nvest nent deci sion, the
fiduciary may consider, without limtation:

(i) CGeneral econom c conditions;

(ii) The possible effect of inflation;

(ii1) The expected tax consequences of
i nvest nent deci sions or strategies;

(iv) The rol e each i nvest nent or course of
action plays within the investnent of the
portfolio of fiduciary assets as a whol e;

(v) The expected total return of the
i nvestnment including both income yield and
appreciation of capital;



-21-
(vi) The reasonabl eness of any costs
associated with the investnent; and
(vii) The status of related assets of
beneficiaries.
(d) To the extent that any provisionof this
section is inconsistent with the terns of a
governing instrument, the terns of the governing
i nstrunent shall control.
ET 8 15-114(b)-(d).
The trust instrument did not include specificinstructions onthe
i nvest ment of funds, any statenent of purpose, [imtationonliability
and the li ke. Therefore, wel ook at the history of the AGMTrust in
t he context of ET 8§ 15-114. We note that the corpus of the trust grew
fromapproxi mtely $420, 000 to over $20 m | lion t hroughout the |ife of
the trust, from1972 until lda' s death in 1996. The bulk of this
i ncrease was due to a sale of stockinMirry’'s Steaks to a publicly
hel d conpany. Appellant does not now conplain of this particul ar
deci si on, of course, but he does conplainthat the profits were not
i nvest ed as he woul d have | i ked. Al t hough the AGM Trust m ght have
generated greater growh if the trustees had chosen different
i nvest nents, we cannot say that they were acting i nprudently or only
for the benefit of theincone beneficiary, Ida. Moreover, although
appel I ant conpl ai ns about lIda getting the primary benefit of the
trustees’ investnent, he, inreality, profitedthrough her, because she
gave himand his fam |y | arge anount s of noney fromthe proceeds of the

AGVITrust. Inthis case, the renni nder beneficiaries were well cared

for, despite the fact that the trustees nm ght have i nvested nore
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aggressively than they did. The bottomline inthis case is that
appel lant’ s positionis supported only by al |l egati ons rather than facts
and reasonabl e i nf erences drawn fromsuch facts that the trustees di d
not neet the prudent investor standard set forth in the statute.
Because t here was no di spute of materi al fact, sunmary j udgnent was
appropri at e.
C. dCains of Self-Dealing

Appel I ant’ s | ast argunent concerns the fact that the trustees of
the AGMTrust, nanely Murry and I ra, made certai nl oans to t hensel ves,
whi ch, he argues, constituted a per se breach of fiduciary duty.

The foll owi ng | oans made fromAGMTr ust assets are pertinent to

this appeal : 8

Anount Dat e Bor r ower

$221, 666 Oct. 1985 Appel | ant

$221, 667 Oct. 1985 lra

$221, 667 Oct. 1985 Her | ene

$300, 000 1986 Appel | ant and
his wife

$1 mllion July 14, 1995|Ira and his
ex-wife °

$100, 000 1996 Appel | ant

8 There are additiona notes, mortgages, and contracts listed as former assets of the AGM
Trugt, but these do not relate to beneficiaries of the Trust.

° Iragtated that he took no part in the decision to have the trust lend him money.
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$500, 000 May 1996 Murry and his

wife

Murry i nvol ve sel f-deal i ng.
to thensel ves.
appoi ntment as a trustee.

i nvol ved no sel f-dealing because neither was ever

Appel | ant conpl ai ns about all of these | oans, but only the July

14, 1995, $1 nmllionloantolra, andthe May 1996, $500,000 1 oanto

These two | oans wer e nade by t he trust ees

The Oct ober 1985 | oan to Ira was made prior to his

After review ng the record, the undi sputed facts as they rel ate

to this issue are as foll ows: 10

The trustees loaned Ira$1l mlliononJuly
14, 1995, while lrawas a trustee of the AGM
Trust. lrawas not involvedinthe decision
and stated that “[Db] ecause [t he noney] was
beinglent tone, | really left the decision
toMirry.” This |oan was secured by a house
| ocat ed on Loch Lonond Drive i n Bet hesda.

When t he house had first been put on the
mar ket, it had been apprai sed by the real

est at e conpany at over one mllion dollars.

The interest rate on the |l oan was det er m ned
by cal l i ng various | ending institutions and
i nqui ri ng about the current hone nort gage
interest rates. This | oan was pai d back
with interest.

The trust ees | oaned Murry $500, 000 i n 1996,

while Muirry was a trustee of the AGMTr ust.

lrawas famliar with Murry’ s fi nances and
net worth and consi dered hi mto be credit

wort hy. This | oan was secured by a deed of

trust on Murry’ s hone on Spruce Tree Grcle.

Ira determned the interest rate onthis

19 Thisinformation comes primarily from the exhibits atached to appdlant’s memorandum in

opposition to the motion for summary judgment.

The | oans to Herlene and to appel | ant

a trustee.



-24-

loan by calling lending institutions,
| ooki ng i nthe newspaper, and det erm ni ng
what t he prevailing honme nortgage i nterest
rates were at thetinme. This |oan was al so
repaid with interest.

v At the time the | oans were nade, Ira and
Murry had discussed the matter and
determ ned that, since they were nmaking
fi xed i ncone i nvest nents anyway, “we were
goi ng to pay i nterest and t hey wer e nmar ket
rates of interest, we m ght as well pay t he
i nterest to ourselves throughthetrust.”
Irafelt that both he and Murry woul d have
been abl e to get sim |l ar | oans f rombanks,
but they decided to take t he | oans fromthe
AGM Trust .

v Appel | ant was not asked to consent to these
| oans, and he di d not know about t hemunti |
approxi mately June of 1996.

The trust instrument provided as foll ows:

In the investment, adm nistration and
distribution of ny estate and of the trusts
her eby created, the executors and trustees nay
performevery act i nthe managenent of ny estate
and of the trusts which individuals my perform
i n the managenent of |i ke property owned by t hem
free of any trust including by way of
illustration the follow ng powers:

* % %

To i nvest and reinvest all funds fromtine
totime avail abl e for i nvestment or reinvest nent
in any kind of property, real or personal,
including by way of illustration: Bonds,
interests inany anount i n conmon trust funds,
stocks of any class, nortgages, and other
i nvestnents and property as they shall deem
proper and for the best interests of the
beneficiaries, irrespective of any rul es of | aw
governing the investnent of trust funds.
[ Enphasi s supplied. ]

The trust ees cont ended t hat whet her t hese | oans wer e i npr oper was

a question of | awand not of fact, and appel | ant never di sputed this
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poi nt. Moreover, appellant has fail ed t hroughout these proceedings to
poi nt to any evi dence t o showthat he was damaged i n any way by t hese
| oans, ot her than to make vague al | egations that the | oans shoul d not
have been made and t hat t he | oans darmaged hi mi n an unspeci fi ed manner.

After reviewingthe facts set forth above, theonly thingleft for
the circuit court to do was deci de, as a matter of | aw, whet her t he
| oans were inproper. The circuit court stated in its ruling:

But the allegations of diversion of
substantial assets of the trust to finance
private | oans to thenselves andtheir famlies,
the allegations that they have engaged in a
pattern of self-dealing ... which are contai ned
withinthe plaintiff’s conplaint are serious
all egations. Andthe trustees deserve to have
this matter concl uded.

* % %

It isclear tonme fromthe evidence t hat |
have before ne that thereis nofact indispute
t hat woul d al l owthis case to proceed agai nst the
trustees.

The hi story of the trust that isinvol ved
here, the history of perfornance of the trustees
does not giveriseinthe evidencel have before
netoamterial fact in disputethat would all ow
theplaintiff to pursue his clains against the
trusteesineither of these cases on any of the
claims that are before ne.

[ Emphasi s supplied. ]

Appel lant’s first full briefing of thisissueoccurredafter the
notion for summary j udgment was grant ed when he argued, in his notion
for reconsideration, for thefirst time, that when a trustee | oans

noney to himsel f fromatrust, he commts aper se breach of fiduciary

duty of loyalty, rendering hi mautomatically |iable. Appellant nmakes
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thi s same argunent on appeal and cites two cases i n support of this
proposition. The first case concerned disciplinary action agai nst an
attorney who had, inter alia, made | oans to hinsel f fromthe assets of
atrust that he adm nistered. Attorney Gievance Commi n of Maryl and v.
Owr ut sky, 322 Md. 334, 346-47, 587 A. 2d 511 (1991). The second case
involved a trust set up by a court to nanage the estate of an
i nconpet ent beneficiary. Veterans’ Adm nistration v. Hudson, 169 M.
141, 143, 179 A.2d 836 (1935). Neither of these cases invol ved
trust ees who were al so beneficiaries, and neither establishes a bright
linerulethat atrusteeis strictly |liable whenever he | ends noney to
hi nsel .

When a trustee | oans noney to hi nsel f, he, of course, i s engagi ng
inaformof self-dealing. Restatenent (Second) Trusts 8 170 cnt. |
(1959) .1 Althoughthis sort of self-dealing may result inafinding
of breach of the duty of loyalty, it is not considered to be per se
i nproper. See Restatenent 88 205-206; Jason L. Smth, Comrent,
St egenei er v. Magness: An Anal ysis of a Trustee’s Fiduciary Duty in
Self-Interested Transactions, 14 Quinn. Prob. Law J. 605 (2000);

Charl es Bryan Baron, Sel f-Deal i ng Trust ees and t he Exoner ati on C ause:

11 Unless otherwise indicated, dl further references to a Restatement will be to the Restatement
(Second) Trusts.
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Can Trust ees Ever Profit fromTransacti ons | nvol vi ng Trust Property?,
72 St. John’s L. Rev. 43 (1998).

The settlor’sintent is controllinginthe managenent of atrust.
Benadom v. Col by, 81 M. App. 222, 236, 567 A . 2d 463 (1989);
Mercanti | e- Saf e Deposit & Trust Co. v. Purifoy, 280 Md. 46, 56,371
A. 2d 650 (1977). Unless the trust provisionis void as agai nst public
policy, atrustee nust act in conformance with the trust i nstrunent, .
See Restatenment § 164; ET 8 15-114(d). The trust instrunment inthis
case specifically allowed the trustees to i nvest in nortgages and
instructedthe trusteesto proceedinthe best interests of the trust
beneficiaries, “irrespective of any rules of |aw governing the
i nvestment of trust funds.”

Al t hough Al fred di d not specifically authorizeloans to trustees
who wer e al so beneficiaries of thetrust, heexplicitly elevatedthe
beneficiaries interests over the rul es governingtrust i nvest nent by
t he excul patory provision of the trust. This formof excul patory
clause is designedto protect thetrustees who act intheinterests of
t he benefici ari es when t hat act nay be contrary tothelawof trusts
governing certain types of investnent. In Maryl and, excul patory

cl auses are general ly deened to be val i d and enforceabl e. > Wl f v.

12

Three exceptions have been identified where the public interest will
render an exculpatory clause unenforcegble. They are: (1) when the
(continued...)
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Ford, 335 Md. 525, 533 n. 4, 644 A 2d 522 (1994); Sei gneur v. Nati onal
Fitness Inst., Inc., 132 Md. App. 271, 281, 752 A 2d 631 (2000).
Al t hough excul patory cl auses are general | y enforceabl e, this clauseis
not the sort of broad based explicit relief fromliability that is
often seeninthese cl auses. See, e.g., Baron, 72 St. John’s L. Rev.
at 57-64.

Nevert hel ess, because appellant has fail ed to generate a di spute
of material fact denonstrating al ack of good faith onthe part of Ira
and Murry i n maki ng these | oans or that Iraand Murry profited fromthe
| oans at t he expense of the AGMTrust or its beneficiaries, we believe
thecircuit court’s decisionwas correct. Commentators have hel d t hat
“where [atrustee] makes such aloan[to himor herself], he [or she]
is chargeablew th principal andinterest, or wth any profits he nmakes
t hereby, at the option of the beneficiaries.” WIliamH Fratcher, I1A
SCOTT ON TRUSTS § 170. 17 (4th ed. 1987). See al so Restatenent 8§ 205-

206. In this case, there appears to have been no profit to the

12( . .continued)
party protected by the clause intentionaly causes harm or engagesin
acts of reckless, wanton, or gross negligence; (2) when the bargaining
power of one party to the contract is so grosdy unequa so asto put
that party a the mercy of the other's negligence; and (3) when the
transaction involves the public interest. None of these exceptions apply
to this case.

Seigneur v. National FitnessInst., Inc., 132 Md. App. 271, 282-83, 752 A.2d 631 (2000) (citing
Wolf v. Ford, 335 Md. 525, 531-32, 644 A.2d 522 (1994)).
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trustees, nor does appel | ant conpl ai n of any w ongdoi ng ot her t han t hat

the | oans were per se inproper.

| f appell ant had generated a dispute of material facts or
perm ssi bl e i nferences fromsuch facts that the | oans were nade on
terns nore favorabl e than Ira or Murry coul d have recei ved froma bank,
t he di fference woul d be recoverabl e by the AGMTrust. |If appell ant had
generated a di spute of material facts or perm ssibleinferences from
such facts that the | oans resulted, i n sone other way, inprofit to
either Iraor Murry, the AGMTrust woul d have been abl e t o recover t hat
amount as wel | . Appel | ant has made nei t her al | egati on, and has not
provided the court with facts tending to show damages.

The facts surroundi ng the l oans Murry and I ra nmade to t hensel ves
are undi sputed. Thus, the propriety of these | oans becane a | egal
question. We believe the circuit court was correct.

[11. Denial of Mdtion to Alter or Arend Judgnent

Wereviewacircuit court’s denial of anmotionto alter or anend

j udgnment for abuse of discretion. Jones v. Md-Atlantic Fundi ng Co.,
131 Md. App. 614, 628-29, 750 A 2d 638, cert. granted,
360 Md. 273, 757 A.2d 209 (2000) (citing Friends of the Ridge v.

Balti nore Gas &H ec. Co., 120 Md. App. 444, 490, 707 A 2d 866 (1998)).

[ Abuse of discretion] has been said to occur
wher e no reasonabl e person woul d t ake t he vi ew
adopted by the [trial] court, or when the court
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acts wi t hout reference to any guiding rul es or
principles. It has al so been saidto exist when
t he rul i ng under consi derati on appears to have
been made on unt enabl e gr ounds, when the ruling
isclearly against thelogic andeffect of facts
and i nferences before the court, when the ruling
is clearly untenable, unfairly depriving a
litigant of a substantial right and denying a
just result, whentherulingis violative of fact
and | ogi c, or when it constitutes an untenabl e
judicial act that defies reason and works an
i njustice.

Jones, 131 Md. App. at 629 (citations omtted).

The circuit court did not abuse its discretion in denying
appel l ant’ s noti on. Although when the court granted sunmary j udgnent
it had not seen Lundelius’ report, we have already held that thetrial
court’s decision to exclude Lundelius’ report was not an abuse of
di scretion.

We believe no reasonable person knowing the facts and
ci rcunst ances of this casewould findthat thecircuit court’s action

defi ed reason.

JUDGVENT AFFI RVED, COSTS TO

BE PAI D BY APPELLANT



