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WORKERS COVPENSATI ON — COST OF LI VING ADJUSTMENT — The cost of
living adjustnment to permanent total disability benefits applies
when the disability results from the conbined effects of a
subsequent injury and a pre-existing inpairnent and when the
disability results solely froma single injury.
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We are here asked to determine the intent of the Legislature
wWith respect to a provision in the Wrkers’ Conpensation Law
that requires an annual cost of |iving adjustnent of benefits
paid to persons with permanent total disability. We hol d that
cost of living adjustnents mnmandated by Section 9-638 of the
Labor and Enploynment Article, Maryland Code (1991, 1999 Repl.
Vol .), nust be applied to cases of permanent total disability
resulting from the conbined effects of a subsequent injury! and
a pre-existing inpairnent as well as those resulting solely from
one injury.

Appel lant, Linda K Ball, is permanently totally disabled
as a result of both a work-related injury and a pre-existing
condi ti on. The Wor ker s’ Conpensati on Commi ssi on (the
Comm ssi on) determ ned that appellant’s disability status
entitled her to a cost of living adjustnent pursuant to Section
9-638. Appellees, the University of Maryland, College Park, et

al. (the University), petitioned the Crcuit Court of Prince

CGeorge’s County for review of that decision. The circuit court
reversed the Comm ssion, concluding that Section 9-638 does not
allow cost of living adjustnents to persons whose pre-existing
i mpai rment contributed to their permanent total disability.

On August 28, 1996, the Commi ssion determ ned that Linda K

Y'n this context, we use the word “i njury” to include accidental personal
i njury and occupational disease.



Ball (Ball) was permanently totally disabled, 75% due to a
conpensabl e accidental injury to her back, and 25% due to a pre-
exi sting condition. At a hearing held on My 24, 1999, Ball
requested that the Commssion award her a cost of [living
adjustnment (COLA), in accordance wth Section 9-638. The
Commi ssion granted Ball’s request in a June 16, 1999 order. The
University appealed the Commssion’s order to the Prince
George’s County Circuit Court. The University clainmed that a
COLA may only be awarded to a permanently totally disabled
person when the pernmanent total disability is solely the result
of an accidental injury. A COLA may not be awarded, the
University argued, when the pernmanent total disability is the
result of an accidental injury and a pre-existing condition.
The circuit court agreed and reversed the Comm ssion’ s deci sion.

The University' s argunent to the circuit court, and to this
Court on appeal, is one of legislative interpretation. Qur
di sagreenent with the University’'s argunment and the circuit
court’s judgnment is based upon the application of the canons of
statutory construction that instruct us, inter alia, to construe
statutes and their respective sections relating to the sane
subj ect matter together.

Statutes which relate to the sane thing
or general subject matter, and which are not

inconsistent with each other are in pari
materia, and should be construed together so
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that they will harnonize with each other and
be consistent with their general object and
scope, even though they were passed at
different times and contain no reference to

each ot her . Consi st ent W th this
established rule of statutory construction,
we think all Sections of the W rknmen's

Conmpensation Law (Article 101) nust be read

and considered together in arriving at the

true intent of the Legislature, as they form

part of a general system
Uni nsured Enpl oyers’ Fund v. Pennel, 133 M. App. 279, 293, 754
A.2d 1120 (2000) (quoting Subsequent Injury Fund v. Chapnan, 11
Md. App. 369, 375, 274 A 2d 870, aff’'d, 262 M. 367, 277 A 2d
444 (1971)) (enphasis added). The statute in question, Title 9
of the Labor and Enploynent article of the Miryland Code, is

divided into subtitles. There are twelve subtitles in Title 9,

listed bel ow

Subtitle 1 Definitions; General Provisions.
Subtitle 2. Covered Enpl oyees and Enpl oyers.
Subtitle 3. State Wrkers’ Conpensation Comr ssion.
Subtitle 4 | nsurance Cover age.

Subtitle 5 Entitlenent to and Liability for

Conpensati on.
Subtitle 6. Benefits.
Subtitle 6A. Rehabilitation Practitioners.
Subtitle 7. Clainms Procedure, Hearings, and Appeals.
Subtitle 8. Subsequent |njuries.
Subtitle 9. Liability of Third Parti es.
Subtitle 10. Uni nsured Enpl oyers.
Subtitle 11. Prohibited Acts; Penalties.
Subtitle 12. Short Title.

Mi. Code (1999 Repl. Vol.) LaB. & EwL., 8§ 9-101, et. seq.

Subtitle 6, or “Benefits,” is further divided into parts. There



are thirteen parts to Title 9, Subtitle 6, |listed bel ow

Part | General Provisions.

Part 1|1. Tenporary Partial Disability.
Part 111. Tenporary Total Disability.
Part IV. Permanent Partial D sability.

Par t Per manent Total Disability

V.

Part VI. Hernias.
Part VII. Cccupati onal Deaf ness.

Par t VI Il . Per manent Disability Due in Part to
Preexi sting

Di sease or Infirmty.
Part | X. Medical Benefits.
Part X Wage Rei nbur senent.

Part XlI. Vocational Rehabilitation Benefits.

Part XII. Deat h Benefits.

Part Xl I1.Funeral Benefits.
| d. Part V, or “Permanent Total Disability,” 1is further
subdi vided into sections. There are currently six sections to

Title 9, Subtitle 6, Part V, |listed bel ow

9-635. Scope of part.

9-636. Determnation of disability; presunption.
9-637. Paynent of conpensation.

9-638. Cost of living adjustnent.

9-639. Benefits additional.

9-640. Survival of conpensati on.

w W W W W W

| d. Subtitle 8, or “Subsequent Injuries,” does not divide into

parts, but instead, is directly subdivided into sections. There

are currently eight sections to Title 9, Subtitle 8, listed
bel ow.

§ 9-801. Statenent of intent.

8§ 9-802. Conpensation from Subsequent |Injury Fund -

Per manent disability.

§ 9-803. Sane - Death.

§ 9-804. Awards.

§ 9-805. Waiver not a bar.

§ 9-806. Assessnents.



8§ 9-807. | npleader.
§ 9-808. Judicial Review.

| d. Subtitle 8 utilizes the Subsequent Injury Fund to protect
enpl oyers and insurers by limting an enployer’s liability, in
specified cases of pernmanent disability caused by a conbination
of pre-existing permanent inpairnment and a subsequent injury, to
only the costs of the subsequent injury. The Subsequent Injury
Fund is responsible for paynent of the remaining benefits. The
policy wunderlying the adoption of Subsequent Injury Fund
| egi sl ati on was explained in Subsequent Injury Fund v. Pack, 250
Md. 306, 242 A 2d 506 (1968), where the Court of Appeals said
at page 308:
Its purpose was to persuade the enployer to

enpl oy t he handi capped i ndi vi dual by
l[imting the liability, which the enployer

may otherwi se have incurred, in the event
t he previ ously di sabl ed or i njured
i ndi vi dual sust ai ned a subsequent

occupational injury, although not of itself
di sabling, but which, coupled with previous

i mpai r nent render ed t he i ndi vi dua
permanently disabl ed, thus exposing the
enployer to liability for the cunulative

effect of the prior and subsequent injuries.
By the terns of the statute, if the enployee
sust ai ned a subsequent conpensabl e
disability but the cumulative effect of the
disability and the prior disability resulted
in a permanent total or permanent parti al
disability, the enployer and his insurance
carrier woul d only be liable for
conpensation payable by reason of t he
subsequent injury.

Ball clains that because she is permanently totally
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di sabled, she is entitled to a COLA under Section 9-638(a),
whi ch provi des:

[ C] onpensation paid under this Part V of

this subtitle is subject to an annual cost

of living adjustnent.
The University, on the other hand, contends that Subtitle 6 is
i napplicable to Ball because her conpensation is fixed by
Subtitle 8. The University directs our attention to Section 9-
635, which states as foll ows:

A covered enployee who is permanently

totally disabled due to an accidental

personal injury or an occupational disease

shall be paid conpensation in accordance

with this Part V of this subtitle.
The University argues that “Section 9-635 is unanbiguous: only

permanent total disability that results from an accidenta

injury alone is covered under this part.” (Enphasis added.) It

is exclusively Subtitle 8, the University nmaintains, that
addresses permanent total disability that results from an
accidental injury conbined with a pre-existing condition, and
nowhere in Subtitle 8 is there any provision for the paynent of
a COLA. The University argues that if “enployers who have hired
enpl oyees with pre-existing disabilities now have to pay a cost
of living adjustnent [then it] will have a chilling effect and
will deter enployers fromhiring such individuals.”

Ball replies that reading Title 9 “in total reveals that



Subtitle 6 establishes and governs the benefits to which an
injured worker is entitled. Subtitle 8 exists to guide the
Wor kers’ Conpensati on Conm ssion in determ ning what portions of
the benefits awarded under Subtitle 6 are a liability of the
enpl oyer/insurer and what portions are the Iliability of the
Subsequent Injury Fund.” W agree.

W do not interpret Subtitles 6 and 8 so as to exclude
consideration of one other. Instead, they are to be read
together as they are subdivisions of the sane Title. Si mpl y
stated, we agree with Ball’s position that Subtitle 6 explains
the benefits to be awarded to permanently totally disabled
per sons. Subtitle 8 explains how the costs of Subtitle 6

benefits are to be allocated in those particular instances when

the permanently totally disabled person’s disability is the
result of a conbination of an injury and a pre-existing
i mpai r ment .

W arrive at this interpretation by first examning the
| anguage of the statute. Contrary to the University’ s argunent,
Section 9-635 does not include the words only or al one. There
is no indication in the |anguage of the statute that these words
are even inplied. The University clainms that further evidence
that its interpretation is correct exists in Section 9-637.

Just as in Section 9-635, however, Section 9-637 does not use



the words only or alone to distinguish permanent total
disabilities caused solely by a single injury from permanent
total disabilities caused by a conmbination of a pre-existing
i npai rment and a subsequent injury.

Qur interpretation that the current Subtitle 6 explains
entitled benefits, and the current Subtitle 8 allocates the
costs of those benefits in particular circunstances is supported
by previous opinions of the Court of Appeals and this Court, and
by the history of W rkers’ Conpensation legislation in this
St at e. Prior to recodification in 1991, the statutory
provisions governing the law of W rkers Conpensations were
found in Article 101 of the Maryland Code. See 1991 M. Laws,
ch. 8. The current Title 9, Subtitle 6, previously existed as
Article 101, Section 36. The thirteen parts of Subtitle 6
exi sted wwthin the body of Section 36, sonetines as specifically
enunerated subsections and sometines contained within the text
of other subsections. For exanple, former Section 36(1)
corresponds to current Subtitle 6, Part V, and forner Section
36(7) is now Subtitle 6, Part VIII. The current Title 9,
Subtitle 8, previously existed as Article 101, Section 66.

In Subsequent Injury Fund v. Kraus, 301 M. 111, 482 A 2d
468 (1984), a case decided prior to the recodification, the

Court of Appeals stated that despite a conmbination of a pre-



exi sting condition and an accidental injury the determ nation of
the total conpensation to be paid in a permanent total
disability case should be nade in accordance with the provisions
of Section 36 of Article 101. The decision in Kraus centered

around the determ nation of how the costs of benefits to Kraus,
a Baltinore City firefighter permanently totally disabled — 70%
attributable to an occupational disease and 30% due to a pre-
existing condition —were to be allocated between Baltinore City
and the Subsequent Injury Fund. Kraus, 301 M. at 112. The
Court never questioned the appropriateness of relying on Section
36 to determne the benefits to which Kraus was entitled. I d.
at 113.

Further evidence of this principle exists in Anchor Mtor
Freight, Inc. v. Subsequent Injury Fund, 278 M. 320, 363 A 2d
505 (1976). The Court of Appeals in Anchor Mtor Freight

explained in consecutive footnotes that the statutory authority
for the determnation of conpensation amounts is found in
Section 36, and the authority for the apportionnment of
conpensation is found in Section 66. The Court there dealt with
the case of an enpl oyee of Anchor Mtor Freight, who suffered an
injury that left him permanently partially disabled — an 80%
industrial loss of the use of his body, 52% due to an accident,

and 28% due to a pre-existing condition. The award, made under



the “Qther Cases” provision of Mryland Code (1957, 1964 Repl
Vol.), Art. 101, 8 36 (4), was apportioned between the enployer

and insurer (the petitioners) and the Subsequent Injury Fund

(the respondent). In footnote 1, at page 324, the Court said:
Section 36 of Article 101, Maryland Code
(1957, 1964 Repl . Vol .), del i neating
benefits payable to claimants (anended as to
anounts, see 1976 Cunul ative Supplenent), is
divided into several subsections which apply
to wvarious types of di sabilities, t he
followng of which are applicable to this
appeal: 8 36(1), pertaining to permanent

total disabilities; 8 36(3), applying to
permanent partial disabilities (enunerated
injuries); and 8§ 36(4), pertaining to
permanent partial disabilities (other, non-
specific cases).
Footnote 2 of that opinion stated that the apportionnment was
made pursuant to Article 101, Section 66(1). Id.
Also relevant to the instant case is this Court’s decision

in Reliance Insurance Co. v. Watts, 16 Md. App. 71, 293 A 2d 836
(1972). Watts traditionally st ands as “I a] gr aphi c
dermonstration of [the] general principle as to how the
[ Subsequent I njury] Fund supplenents an award otherwi se totally
borne by the enployer.” Anchor Mtor Freight, 278 M. at 325.
Watts lost his left leg in an autonobile accident that occurred
prior to his enploynent, and then suffered injuries during the
course of his enploynent resulting in the loss of his other |eg,

the conbined effects of which left him permanently totally
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di sabled — 50% from the enploynent accident and 50% due to the

pre-existing condition. Watts, 16 Md. App. at 72. W hel d:

‘[ T]he conpensation payable under this
article for such injury,” referring to a
subsequent infjury which <calls for t he
application of 8§ 66(1), nust be determ ned
upon the assunption that the enpl oyee had no
pre-existing ‘permanent inpairnent due to a
previ ous acci dent or di sease or any
congenital condition, which is or is likely
to be a hindrance or obstacle to his
enpl oynment .’

The comm ssion should have ordered the
enpl oyer and insurer to nake the paynents
called for by the schedule in 8 36(3)(b) for
the loss of a leg, plus the additional
paynments provided in 8§ 36(3)(a) for serious
disability, and should have ordered the
Subsequent Injury Fund, after conpletion of
t hose paynment s, to pay addi ti onal
conpensation to nmake the total paynents
equal to the conpensation for pernmanent
total disability.

Watts, at 75-76 (enphasis added). Lest there remain any doubts
that the enphasi zed | anguage above specifically referred to the
i mredi ate predecessor of Subtitle 6, Part V of Title 9, the
Court of Appeals explained Watts, in Anchor Mtor Freight, as

foll ows:

Under the statute the enployer was required
to pay only for the loss of one |eg under
the specific schedule of benefits in 8§
36(3), as if that were the full extent of
the injury, while the Fund was liable to for
the remmi nder of benefits payable under 8§
36(1) to which the claimant was entitled as
a totally disabled person.
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Anchor Motor Freight, 278 MI. at 325 (enphasis added). These

cases nmake it abundantly clear that the benefits to which the
clai mant would be entitled were to be determ ned by reference to
Section 36 of Article 101, and that Section 66 of that Article,
relating to the Subsequent Injury Fund, would control the
apportionnment of those paynents.

When the Legislature first provided for a cost of Iliving
adjustnent in 1987, it did so by adding to the provisions of
Section 36(1) of Article 101 the follow ng | anguage:

Conpensation under this subsection shall be

subj ect to an annual cost of l[iving

adj ust nent .
1987 Md. Laws, ch. 591. This subsection of Section 36 dealt
only with permanent total disability awards, and it seens clear
that by enploying the |[|anguage “conpensation wunder this
subsection” the Legislature intended only to restrict the COLA
to permanent total disability awards, and did not thereby intend
to sonmehow limt the COLA to permanent total awards that m ght
be subject to apportionnment pursuant to Article 101, Section 66.

The University argues to the contrary, however, and further
argues that language in the 1991 recodification of the Wrkers
Conpensation Law “clarified” the legislative intent that the
COLA was not to apply to permanent total disability awards

apportioned as a result of a subsequent injury. The University
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cont ends:

Section 9-635, to which the University refers, provides:

[When the statute was recodified as 8 9-
635, in 1991, the Legislature added the

phr ase “a cover ed enpl oyee who IS
permanently totally disabled due to an
acci dent al per sonal injury or an
occupat i onal di sease shal | be pai d
conpensation in accordance with this Part V
of this subtitle.” The predecessor to § 9-
635, Article 101 8§ 36(1)(a), did not include
t hat | anguage. It nust be assuned that the
Legi sl ature i nt ended to differentiate
between two classes of permanent total
di sability, for t here is no ot her
explanation for the additional |anguage. In

addition, the “Special Revisor’'s Note” to 8§
9-635 indicates that the |anguage was added
to state the “scope of application of this
Part V of this subtitle.” It stands to
reason that the additional |[|anguage was
intended to clarify the existing law in its
new, recodified format.

A covered enployee who is permanently
totally disabled due to an accidental
personal injury or an occupational disease
shall be paid conpensation in accordance
with this Part V of this subtitle.

The University quotes only part of the Revisor’s Note

this section. The full note reads:

1991 M.

Mor eover, the Revisor’s Note to Section 9-638,

This section is new |anguage derived
wi t hout substantive change from t he
introductory phrase of fornmer Art. 101, 8§
36(1)(a) and rephrased to state the scope of
application of this Part V of this subtitle.

Laws, ch. 8. (Enphasis added.)

13
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provi des for the COLA, states:
This section is new |anguage derived
W t hout substantive change from the second
t hrough eighth sentences of fornmer Art. 101,
§ 36(1)(a).
|d. (Enphasis added.)

As the Court of Appeals said in Gant Food, Inc. V.
Departnent of Labor, Licensing and Regul ation, 356 Ml. 180, 738
A. 2d 856 (1999):

[T]his Court ‘consistently has presuned that

general recodifications of statutes, such as

: the Labor & Enploynment Article, are

for the purpose of clarity only and not

[for] substantive change, unl ess t he

| anguage of t he recodi fied statute

unm stakably indicates the intention of the

Legislature to nodify the [aw.’
Id. at 191 (second alteration in the original) (citations
omtted). W perceive no intent on the part of the Legislature
to change this portion of the Jlaw in the process of
recodification.

The University’'s final ar gunment IS t hat Ball’s
interpretation of the statute wuld do violence to the
underlying policy of the Subsequent Injury Fund concept, in that
it would increase the liability of the enployer beyond that
which it should bear from the subsequent injury alone. |t

argues that if it were required to pay only for the 75%

permanent partial disability covered by the subsequent injury,
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it would not be required to pay a COLA and thus it is being
penalized for a pre-existing inpairnment contrary to the policy
of the Act. VWhat the University overlooked in meking this
argunment is that the Commssion’s award shifts the ultimte
financial inpact of the COLA to the Subsequent Injury Fund: a
result that is entirely consistent with the underlying policy of
the Workers’ Conpensation Law. W expl ain.

The University's obligations for a 75% pernmanent partial
disability of the body as a whole would be conputed as foll ows:
75% of 500 weeks = 375 weeks (Section 9-627(k)(3)); award
i ncreased by one-third because award is for a serious disability
— 375 plus 125 weeks = 500 weeks (Section 9-630(a)(i)). Thi s
award woul d be payable at the rate of $305 per week, but in the
present case the University would be entitled to a credit for
175 weeks of permanent disability previously paid. Accordingly,
the University's liability without a COLA would be: 500 weeks
less credit for 175 weeks = 325 weeks @ $305 = $99, 125. The
Comm ssion’s award provi ded:

It is, therefore, this 16'" day of June,
1999 by the Workers’ Conpensation Conmm ssion
ORDERED t hat for benefits paid in 1997, 1998
and 1999, the above naned Enployer/insurer
are to adjust the claimant’s weekly rate of
conpensation to reflect COLA increases for
each vyear; however, the total anount of
conpensation paid by the Enployer/Insurer

shal | not exceed the sum of $99, 125
al l owabl e under the “Qher Cases” provision
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of the Statute; and beginning at the end of
conpensation to be paid by Enployer/Insurer
the Subsequent Injury Fund shall continue
conpensation as awarded under O-der dated
August 28, 1996.

Thus, it is clear that the Comm ssion limted the exposure
of the University to the maximum it would have been required to
pay for a 75% permanent partial disability wthout a COLA
Arguably, there is a mnor fiscal inpact to the University by
the inposition of a COLA in that it will be required to pay its
total obligation at a sonewhat earlier date, but we do not
consider this to be a significant difference that would be at
odds with the underlying policy of the Wrkers’ Conpensation
Law.

W conclude that it was the original intent of the
Legislature to provide for an annual COLA in permanent total
disability awards wthout regard to whether they involved
apportionnment due to a subsequent injury, and the Legislature

did not intend to change that benefit when the statute was

recodi fi ed.

JUDGMENT OF THE CIRCU T COURT FOR
PRINCE GEORCE'S COUNTY REVERSED
CASE REMANDED TO THAT COURT W TH
| NSTRUCTI ONS TO AFFI RM THE
JUDGVENT OF THE WORKERS'
COMPENSATI ON COWM SSI ON.

COSTS TO BE PAI D BY APPELLEES.
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