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A jury in the Circuit Court for Howard County
convicted Em |ia Dom ngo Raras, the appellant, of first degree
murder and solicitation to commt first degree nmurder in the
contract killing of her daughter-in-law.! The court inposed
concurrent prison sentences of |ife wthout possibility of
parole for the nurder conviction and |life for the solicitation
convi cti on.

| SSUES

In this appeal, appellant argues, in essence, that

|. The trial court erred in denying her
nmotion to suppress her pre-trial statenent
to police, in that the statement was
(i) taken in violation of Mranda[?],
(ii) involuntary, and (iii) the fruit of the
interrogation of another suspect conducted
in violation of Mranda, and

1. The trial court erred by failing to
adequately clarify its instruction on first
degree nurder in response to a question by
the jury.
W find no nmerit in either of these argunments and affirm the
judgnments of the trial court.

FACTS

The jury found appell ant not guilty of conspiracy to conmt
first degree nurder.

Mranda v. Arizona, 384 U S. 436 (1966) (hereinafter
referred to sinply as Mranda).
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On Novenber 14, 1998, soneone broke into the Howard
County hone of Sara Jane W/ lianmson Raras and brutally stabbed
her to death. At the time, the victim was married to but
separated from appellant’s son, Lorenzo Raras (“Lorenzo”). The
coupl e had a 16-nonth old son, who was not in the house when t he
murder was conmm tted.

Police had no real leads in the case until the
followng sumer, when an inmate of the Baltinmre County
Detention Center, Edison George, informed a Baltinore County
police detective that another inmte, Ardale Tickles, had
confessed to commtting a nurder. At the detective's
suggestion, CGeorge agreed to initiate another conversation with
Ti ckl es regarding the nurder and to surreptitiously tape record
t hat conversati on.

The Baltinore County police detective shared the tape
recording with a Howard County police detective, Nathan Retti g,
who |inked Tickles’ comments to the unsolved mnurder of Sara
Raras. On August 24, 1999, Detective Rettig arrested Tickl es at
the Baltinmore County Detention Center and transported himto a
Howard County police station for interrogation.

Because the only factual disputes on appeal concern the
deni al of the notion to suppress, our recitation of the facts

fromthis point on is based entirely on the evidence presented
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at the hearing on the notion. The parties stipulated at the
hearing that, at the start of the interrogation, Tickles invoked
his rights to remain silent and to counsel. On the advice of an
assistant State’'s Attorney, however, Detective Rettig continued
to interrogate Tickles. Tickles thereafter nade comments that
incrimnated hinmself and appell ant.

Detective Rettig immedi ately prepared an application
for a statenment of charges against appellant and obtained a
warrant for her arrest. The warrant was executed that same day
by Howard County Police Detectives Ellsworth Jones, Vickie
Shaffer, and others. At the hearing on the notion to suppress,
Detective Jones testified that appellant was arrested at her
home in Baltinore County at about 2:20 PM on August 24, 1999.
At the time, appellant was 63 years old. She was babysitting
her grandson —the victim s son.

Det ective Jones stated that he handcuffed appel | ant and
drove her to a police station in Howard County. During the
ri de, appellant asked about her grandson. Detective Jones told
her that another officer, Detective Shaffer, was naking
arrangenents for the child. Detective Jones infornmed appell ant
that the police had obtained evidence agai nst her and that she
was being charged with conspiracy and solicitation to conmmt

murder. According to the detective, appellant said something to
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the effect of “l couldn’'t have done that.” The detective then
tol d appell ant that she woul d be advi sed of her rights when they

reached the station, and instructed her not to say anything

further. Detective Jones recalled telling appellant that he
“didn’t want to hear her lying . . . .7 He advised her to
“focus her attention on the future of her grandchild.” The

detective remarked that the officers needed to find out if
anyone else was involved in the nurder. In particular, they
wanted to know if Lorenzo was involved because, if he was, the
grandson could not be returned to him

Upon arriving at the station at 3:00 to 3:15 PM
Detective Jones placed appellant in an interview room and
renoved her handcuffs. The detective |eft appellant alone in
the room for five to ten mnutes, then he and Detective den
Case joined her. One of the officers placed a photograph of
Tickles on the table, and Detective Jones began what he
described as “[l]aying the foundation” for an interview.”® He

i nfornmed appellant that the police knew that Tickles had killed

SMost of what transpired in the interview roomduring this
time was recorded on audiotape and transcribed, and the
transcript was admitted into evidence at the suppression
hearing. The tape recorder was controlled by some unidentified
person outside the interview roomand was turned off before the
conversation was conpl eted, however. The State was unable to
explain at the hearing why the tape was term nated prematurely.
Detectives Jones and Case both testified as to what transpired
in the roomwhile the tape was off.
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the victimand that appellant had hired him He reiterated that
appel l ant was being charged with conspiracy and solicitation to
commit rnurder. Detective Jones further reiterated that he
wanted to know whet her appellant’s son Lorenzo was involved
The detective stated that, if Lorenzo was invol ved, appellant’s
grandson woul d not be returned to him

Appel I ant indicated that she wanted to speak with an
attorney. Through questioning, Detective Case established that
appel lant was sober and understood the English |anguage.*?
Appel l ant indicated that she was di abetic and had not taken her
medi cation that day but did not require it at that tine.
Detective Case then fully advised appellant of her right to
counsel and her right toremain silent, and at 3:30 PM appel | ant
filled out and signed an advice of rights form indicating that
she would not waive her rights. Det ective Jones instructed
appel l ant not to say anything further.?®

After the advice of rights form was conpleted,

Detective Jones reiterated that the police knew about Tickles

“Appellant testified at the hearing on the notion to
suppress that she is a native of the Philippines but has |ived
in the United States since 1989. She explained that she
obtained a masters degree in the Philippines at an English-
| anguage university, and that upon noving to the United States
she obtained a nursing certificate fromUnion Menori al Hospital.

5’'t was at this point that the tape of the first interview
ended.
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and had enough evidence to charge appellant with conspiracy and
solicitation to commt nurder. Detective Case then placed on
the tabl e a phot ograph of the victim s body at the crinme scene®,
and stated to appellant: “This is what your noney paid for.”
Appel | ant gl anced at the photo and i medi ately turned her head
away. Detective Case then picked up the photo and left the
room

Appel I ant asked Detective Jones if she could call her
famly to | et themknow where she was. Detective Jones infornmed
appel l ant that she could not do so at that tinme “[b]ecause the
i nvestigati on was ongoing, interviews were still being nmade, a
W retap was attenpting to be obtained; and a phone call | would
have no control over would possibly hurt the investigation, so
it was not to be allowed.” The detective then left the
interview roomto arrange for the processi ng of appellant.

Detective Jones returned to the interview room with
Detective Diana Peters at 3:45 PM Appel | ant was again
handcuffed, and the two detectives walked with her to the
booki ng area. Detective Jones testified that appellant “asked

about the process of getting a |awer.” He recalled that he

6Appell ant testified at the hearing that Detective Case
pl aced the photograph on the table when he first entered the
room Appellant stated that the detective put the photo away,
then later placed it on the table a second tine.
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“explained to her that she was going to be processed now,
fingerprinted, photographed and placed into a cell; that she
woul d nore than likely be able to obtain a | awer but | couldn’'t
allow her to make any phone calls now because there was an
ongoi ng i nvestigation, and that eventually she would be all owed
to make a phone call . . . .7 Anot her police officer who
over heard t he conversati on between Detective Jones and appel | ant
testified that Detective Jones made cl ear to appellant that “she
woul d be given a phone call, but not right at that nonent, but
sonewhere later in the processing tinme, she would be allowed a
phone call.”

According to Detective Jones, Detective Peters, and t he
ot her officer who overheard the conversation, appellant infornmed
Det ective Jones that she wanted to speak with himto “clarify”
sonet hi ng regardi ng the charges. Detective Jones told appell ant
that he could not speak with her because she had invoked her
right to counsel. Appellant continued to insist that she want ed
to talk, and Detective Jones suggested that she go into a cell
and think about it nore. Appel l ant declined to do so and

repeated her request, so Detective Jones finally agreed to talk.



Det ecti ves Jones and Peters went back to the interview
roomw th appellant.’” Detective Jones recounted that appell ant
had earlier invoked her right to counsel, that he had been
prepared to begin booking procedures, but that appellant had
asked to speak with him The transcript of the audio tape of
the discussion reflects that Detective Jones and appell ant
further recounted what had happened in the booking area as
fol | ows:

DET E. JONES NOW 1 TOOK YOU BACK TO
THE CELL TO PUT YOU IN THE CELL. AND YOU
ASKED ME ABOUT A LAWER ABOUT WHAT THE
Cl RCUMSTANCES WERE. AND | TOLD YOU THAT |
WLL NOT HHRE A LAWER FOR YOU. | WLL NOT
CALL A LAWER FOR YOU. THAT THAT IS YOUR
OBLI GATI ON TO DO THAT. THAT | WOULD PUT YOU
IN A CELL AND EVENTUALLY YOU CAN GET A
PUBLI C DEFENDER. YOU CAN DO WHATEVER YOU
WANT. BUT |I"M NOT DO NG THAT FOR YOU

EM LI A RARAS uM HM

DET E. JONES AT THAT PO NT YOU TOLD
ME THAT THERE WAS SOME THI NGS THAT YQOU
WANTED TO TELL ME.

EM LI A RARAS THAT THERE WAS.

DET E. JONES AND THAT | WASN' T, |
TOLD YOU THAT | DI D NOT WANT TO SPEAK W TH
YOU ABOUT THI' S. BECAUSE YOU WERE ASKI NG FOR
AN ATTORNEY. I TS YOUR OBLI GATION TO TALK
TO ME IF YOU WANT TO TALK TO ME BUT |I'M

‘An audi o tape recordi ng began shortly after the detectives
entered the roomwith appellant. A transcript of the tape was
introduced into evidence at the hearing on the notion to
suppr ess.
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GONNA PUT YOU IN A CELL. IS THI'S TRUE?
WHAT WE HAD DI SCUSSED?

EM LI A RARAS | TS TRUE.

DET E. JONES SO AFTER WE DI D THAT,
YOU SAI D THAT YOU STILL WANTED TO CLEAR UP A
COUPLE OF THI NGS.

EM LI A RARAS UM HM

DET E. JONES THAT YOU WANTED TO TELL
ME SOVE THI NGS. NOW | REPEATEDLY TOLD YQU
THIS AND | WANT TO MAKE SURE THAT YOU
UNDERSTAND THI S. YOU HAVE A RIGHT TO A

LAWER. I DON'T WANT TO | NTERFERE W TH
THAT. | DON'T WANT TO TELL YOU YOU CAN T
GET ONE. |'M TELLI NG YOU THAT YOU CAN HAVE

ONE. BUT THAT |’'M NOT GONNA HI RE HI'M FOR
YQOU. AND WHAT |'M GONNA DO IS TAKE YOU
BACK. YOU RE GONNA, AND | TOLD YOU THAT NO
MATTER WHAT YOU TELL MeE TODAY, NO MATTER
WHAT I T IS, YOU RE GETTI NG CHARGED TODAY.
W TH THOSE TWO CHARGES THAT | TOLD YOU.

EM LI A RARAS UM HM

DET E. JONES . . . YOU COULD SI'T HERE
AND TALK TO ME I F YOU WANT. OR |’ LL TAKE,
" LL DO WHAT WE TOLD YOU BEFORE. |I’LL TAKE

YOU BACK. WHERE, WHERE WE JUST WERE.

EM LI A RARAS UM HM

DET E. JONES PUT YOU IN A CELL.
THEY' LL FI NGERPRI NT YOU IN A LITTLE BIT.
PHOTOGRAPH YQU. WE' LL LET YOU CALL YOUR
FAMLY OR WHOEVER I T IS THAT YOU CHOOSE TO
CALL.

EM LI A RARAS UM HM
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DET E. JONES BUT THAT, YOU KNOW 1T S
YOUR CHO CE. YOU RE THE ONE TELLI NG ME YOU
WANT TO TALK TO ME. YOU CAN CHOOSE TO TELL
ME A LITTLE BIT.

EM LI A RARAS l"LL TELL YOU
EVERYTHI NG.

DET E. JONES YOU COULD, WELL, OR YOU
COULD CHOOSE TO TELL ME I'T ALL. |’ M LEAVI NG
THAT UP TO YOU. BUT BECAUSE YOU ASKED TO
TALK TO ME AGAIN, |'M GONNA READ YOU THESE
RI GHTS AGAI N. IF YOU WANT TO TALK TO Me
NOW THEN WE' LL GO AHEAD THROUGH THI S AND
YOU CAN SAY YOU WANT TO TALK TO ME. YOU CAN
Pl CK AND CHOOSE WHATEVER QUESTI ONS YOU WANT
TO ANSVER. YOU DON' T HAVE TO ANSWER ALL OF
THEM  YOU CAN TELL ME THE SAME THI NG YOU VE
TOLD ME BEFORE. AND |’ LL TAKE YOU BACK.
JUST LI KE WE JUST DID. AND YOU CAN SI'T DOWN
BACK THERE AND ONCE THEY FIN SH ALL THE
PROCESSI NG, )\ YOU LL GO BEFORE THE
COW SSI ONER. BUT I'M LEAVING TH S CHO CE

TO YOU. I WANT TO MAKE | T PERFECTLY CLEAR
THAT | DON' T WANT TO I NTERFERE W TH YOUR
Rl GHTS. |F YOU WANT TO TALK TO ME THAT' S

GREAT. BECAUSE OBVI OQUSLY | WANT TO KNOW
EVERYTHI NG THAT HAPPENED. BUT, UM THAT' S
YOUR CHO CE. OKAY?  YOU UNDERSTAND THAT?
YES OR NO? YOU UNDERSTAND THAT? I T S YOUR
CHO CE.

EM LI A RARAS |  UNDERSTAND.

The transcript of the interview further reflects that Detective

Jones gave appellant a copy of the statenment of

Appel | ant

char ges.

expressed her belief that the charges of conspiracy

and solicitation to commt nurder were too “strong,” and

indicated a desire to clarify her role in the matter.
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Detective Jones reiterated to appellant that he would
not allow her to call her famly yet because the investigation
was still underway. He vol unteered that appellant’s grandson
was with an officer at the “advocacy center,” which is “a house
with kids toys and everything.” Detective Jones explained to
appellant that the officer at the advocacy center would call
appel lant’s son, Lorenzo, as soon as Lorenzo got hone from work
“to come pick up the child.”

After ascertaining that appellant did not yet need her
di abet es nedi cati on, Detective Jones again advi sed appel | ant of
her rights. Detective Jones again stated that he would not
contact a |l awer for appellant and that she would have to do so
hersel f. In response to appellant’s inquiry, the detective
expl ai ned that she would be given information on how to contact
the Ofice of the Public Defender when she went before the
Conmmi ssi oner.

At 4:45 PM appel |l ant signed anot her advice of rights
form this time waiving her rights to counsel and to remain
sil ent. Appel lant indicated that she would nmake some
clarifications and would answer some questions, but m ght
decline to answer other questions until after she had consulted

an attorney.
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Appel | ant proceeded to describe to the detectives her
relationship with the victim She descri bed several occasions
on which the victimhad treated her with disrespect, and stated
t hat during one argunent the victim actually spat in her face.
Appel | ant admitted that she di scussed the spitting incident with
several co-workers at the nursing hone where she was enpl oyed as
a nurse. She asked them what they would do if they were her
One of those co-workers was Ardale Tickles. The transcript of
the interview reflects that, at that point, the follow ng
transpired:

EM LI A RARAS .. . AND I’ LL NOT SAY
ANYTHI NG MORE ON THAT. BECAUSE | TS A LONG
AND TEDI OQUS PROCESS OF TEACHI NG.

DET E. JONES THAT YOU NEED TO DO?

EM LI A RARAS YES

DET E. JONES OKAY

EM LI A RARAS THI S 1S THE THI NG VERY
VELL. THAT'S THE OPTION | WANT TO ASK MY

LAWER.

DET E. JONES OKAY. SO YOU WANT TO
STOP  NOW

EM LI A RARAS | WANT TO STOP FROM THAT

PO NT. BECAUSE | M GHT BE SAYI NG SOMVETHI NG,
YOU KNOW MY LANGUAGE | S DI FFERENT.

DET E. JONES OKAY.

EM LI A RARAS MY ENGLI SH, MY ENGLI SH
| S DI FFERENT. THAT' S WHY |’ M TRYI NG TO YQU
TO CLARI FY.
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DET E. JONES OKAY. ALL RIGHT. UM
DID, UM IS THERE ANYTHI NG ELSE THAT YOU
WANT TO TELL ME?

EM LIA RARAS. NOTHING MORE | WANT TO
TELL YOU. THAT THAT IS NOT COMPLETELY
RI GHT. [ &]

DET E. JONES UM HM VWHAT DO YOU
MEAN?

EM LI A RARAS THE ONE I N THE PAPER.
DET E. JONES THE CONSPI RACY PART?
EM LI A RARAS YES.

DET E. JONES DO YOU KNOW WHAT
CONSPI RACY MEANS?

EM LI A RARAS VWHAT?

Detective Jones explained that, wunder the circunstances,
conspi racy “MEANS THAT YOU AND SOVEONE ELSE DI SCUSSED HOW OR
WHAT IT IS THAT YOU WANTED TO DO TO HAVE SOVEONE KILLED.”
Appellant stated: “I DONT KNOW | DON T KNOW HOW TO PLAN A
MURDER BECAUSE | AM NOT USED TO THAT.” The detective responded:
“BUT BEFORE WE GO, YOU SAID YOU DIDN T WANT TO TALK ABOUT THAT
PART ANYWAY, SO | DON T WANT TO GO I NTO THAT.”

Detective Jones changed the subject. He rem nded

appel l ant that she did not have to answer his questions, then

8At the hearing on the notion to suppress, the prosecutor
argued that the punctuation of this statenent was i naccurate.
The prosecutor argued that the transcription should read:
“Nothing nore. | want to tell you that that is not conpletely
right.”
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asked her if Lorenzo was involved. Appellant responded in the
negative. The detective al so asked appell ant where she got the
noney that she paid to Tickles, and appell ant responded that it
was her own noney. Detective Peters then questioned appell ant
as follows:
DET D. PETERS YOU DON' T HAVE TO
ANSWER THIS | F YOU DON' T WANT TO. BUT DI D
YOU KNOW HOW HE WAS GO NG TO KI LL HER?
EM LI A RARAS NO. NO.

DET D. PETERS SO YOU KNOW THAT HE WAS
GONNA DO | T BUT YOU DI DN T KNOW EXACTLY?

EM LI A RARAS I N FACT, | THOUGHT HE S

NOT GO NG TO KILL HER KILL HER. BECAUSE

HE TOLD ME HE IS JUST GO NG TO STONE THE

HOUSE. YOU KNOW AS A REVENGE. FOR ME.

Shortly thereafter, appellant asked and was permtted
to use the restroom Afterward, she was offered food but
declined it. Detective Jones assured appellant that someone
woul d ask Lorenzo to bring her her diabetes nedication so that
she woul d have it when she needed it.

Questioning then continued, wth Detective Jones
rem nding appellant: “IF YOU DONT WANT TO TALK TO ME ABOUT A
CERTAIN THI NG JUST TELL ME NO.” 1In response to the detectives
guestions, appellant admtted, inter alia, that she described

the victimto Tickles and gave Tickles the victinls address.

She acknow edged t hat she nade two paynments: one of $300 or $400
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and anot her of $2,000. The interview concluded at about 6:50
PM and appellant was then permtted to tel ephone her son.

The trial court rejected appellant’s notionto suppress
her statenent. 1In a 25-page “Menorandum and Order,” the court
determ ned that the police had properly conplied with M randa.
It acknow edged:

There are certainly legitimte questions

rai sed by the defense about the invoking of

the grandchild' s situation and the use of

the gruesonme crime scene photo of Sara

Rar as. These were obviously designed to

have an effect on Ms. Raras .

The court pointed out that these incidents occurred before or
during the first interview Appellant subsequently reinitiated
di scussion with the police and was re-advi sed of her rights, and

the court was satisfied that the statenent made during the

second interview was “free of . . . taint.” Inter alia, the

court determned that, in making her statenment, appellant was
not notivated by “concern about her grandson’s safety or
wel fare, or by shock or renorse engendered by the photograph.”
Nor did the police m slead appellant or coerce her statenment by
failing to provide i nmmedi ate access to an attorney.

The court further rejected appell ant’s suggestion t hat
her statenment shoul d be suppressed because it was the fruit of

the interrogation of Tickles which, as the State concedes, was
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conducted in violation of Mranda. The court opined that “the

Def endant

is asking this Court to plow new ground and transpl ant

t he <poisonous tree’ doctrine from the Fourth to the Fifth

Amendnent

current |

L It determ ned that there is “no basis in

aw or in constitutional necessity to do so.”

DI SCUSSI ON
I

Motion to Suppress

As the Court of Appeals recently summarized, an

appel l ate court’s

review of the propriety of the trial court’s
denial of a nmotion to suppress evidence is
limted to the record developed at the
notions hearing. . . . [We consider only
those relevant facts produced at the
suppressi on hearing that are nobst favorable
to the State as the prevailing party on the
motion. . . . Although we make our own
i ndependent constitutional appr ai sal of
whet her a constitutional right has been
violated, we wll not disturb the trial
court’s factual findings unless those
findings are clearly erroneous.

Wengert v. State, = MwMd. | No. 34, Septenber Term 2000

Slip op.

at 6 (filed April 16, 2001). See also Marr

V.

St at e,

134 Md. 152, 163 (2000), cert. denied, 362 M. 623 (2001).
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(i)
- Violation of Mranda as to Appellant -

In Mranda v. Arizona, 384 U.S. 436, 444 (1966), the

Suprenme Court hel d:

[ T he prosecution may not use statenents,
whet her excul patory or incul patory, stemm ng
from custodi al i nterrogation of t he
def endant unless it denonstrates the use of
procedural safeguards effective to secure
the privilege against self-incrimnation.
By cust odi al i nterrogation, we nmean
questioning initiated by |aw enforcenment
officers after a person has been taken into
custody or otherw se deprived of his freedom
of action in any significant way. As for
t he procedural safeguards to be enployed

unless other fully effective neans are
devised to inform accused persons of their
ri ght of silence and to assure a continuous
opportunity to exercise it, the follow ng
measures are required. Prior to any
guestioni ng, the person nust be warned that
he has a right to remain silent, that any
statenent he does make may be used as
evidence against him and that he has a
right to the presence of an attorney, either
retai ned or appointed. The defendant may
wai ve ef fectuation of these rights, provided
the waiver is made voluntarily, know ngly
and intelligently. I f, however, he
i ndi cates in any manner and at any stage of
the process that he wi shes to consult with
an attorney before speaking there can be no
questioning. Likewise, if the individual is
al one and indicates in any manner that he
does not wish to be interrogated, the police
may not question him The nmere fact that he
may have answered sone questions  or
vol unt eered sonme statenents on his own does
not deprive himof the right to refrain from
answering any further inquiries until he has

-17-



consulted with an attorney and thereafter
consents to be questioned.

(Emphasi s added; footnote omtted.) In Dickerson v. United
States, 530 U. S. 428, 433 (2000), the Supreme Court clarified
that the Mranda rights are rooted in the United States
Constitution; in particular, they are based on the Fifth
Amendnment right agai nst conpelled self-incrimnation and the Due
Process Clause of the Fourteenth Amendnent. See also M.
Decl aration of Rights arts. 22 and 24. |f formal charges have
been filed, “[t]he Sixth Amendnent right to counsel[, which]
attaches only at the initiation of adversary crimnal
proceedings” is also inplicated. M chigan v. Tucker, 417 U.S.
433, 456 (1974). See also M. Declaration of Rights art. 21
See generally Webster v. State, 299 Md. 581, 591-98 (1984).
Appel | ant does not dispute that she was properly
advi sed of her rights to counsel and to remain silent pursuant
to Mranda. She suggests that, because she invoked both rights
during the first interview, any statenment she made thereafter
was automatically inadm ssible. Appellant herself admtted at
t he suppressi on hearing, however, that she asked Detective Jones
after the first interview if she could speak with himin order
to clarify certain matters. The uncontroverted evidence

est abl i shes, noreover, that at the start of the second i ntervi ew
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appel l ant signed an advice of rights form waiving her Mranda
ri ghts. It is beyond dispute that police may reinitiate
di scussion with a suspect who has invoked his or her right to
remain silent if a significant period of time has el apsed and if
the police have re-advised the suspect of his or her rights.
See M chigan v. Msley, 423 U S. 96, 106-07 (1975)(plurality
opi nion); Manno v. State, 96 M. App. 22, 42 (1993); Latinmer v.
State, 49 M. App. 586, 589 (1987). In addition, police may
guestion a suspect who has invoked his or her right to counsel
if it was the suspect who reinitiated discussion of the offense.
See Davis v. United State, 512 U S. 452, 458 (1994); Edwards v.
Arizona, 451 U. S. 477, 484-85 (1981); Johnson v. State, 348 M.
337, 349-50 (1998).

Appel | ant further contends that her statenent should
be suppressed because of Mranda viol ations commtted during the
second interview. As we indicated in our recitation of the
rel evant facts, appellant stated several tinmes during the second
interview that she wanted to talk with an attorney before
di scussing certain matters. She now argues that each such
statenent was an invocation of her rights to counsel and to
remain silent, and that the interviewtherefore should have been

term nat ed.
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In making this argunment, appellant ignores that the
testinmony at the suppression hearing and the transcript of the
second i ntervi ew est abl i shes that appell ant insisted on speaking
with Detective Jones before consulting with an attorney.
Detective Jones repeatedly told appellant that he could not talk
with her because she had i nvoked her right to counsel. When the
detective finally acquiesced, he made clear to appellant that
she coul d pick and choose which questi ons she wanted to answer.
Appel | ant made cl ear that she wanted to do just that. Appell ant
directs us to no authority that would suggest that, when a
suspect expresses a desire to remain silent about certain
matters having to do with the offenses until consulting an
attorney, the police muy not talk to her about any matter having
to do with the offenses. To the contrary, “[a] defendant may
express an unwillingness to discuss certain subjects w thout
indicating a desire to termnate an interrogation already in
progress.” Vernont v. Bacon, 658 A.2d 54, 66 (Vt. 1995)
(suspect’s hesitation during interrogation to nane acconplice
was not invocation of right to remain silent). See also
Massachusetts v. Roberts, 555 N E. 2d 588, 590 (Mass. 1990)
(suspect’s refusal to answer some but not all questions was not
i nvocation of right toremin silent); California v. Silva, 754

P.2d 1070, 1083 (Cal. 1988) (suspect’s assertion that he did not
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“want

ri ght

to counsel as to all matters); M chigan v. Spencer

to talk about” particular matter was not invocation of

397

N. W2d 525, 528 (Mch. Ct. App. 1986) (suspect’s assertion that

he wanted to limt his answers was not invocation of

remain silent).

unequi vocal ly and unanbi guously requested counsel during

second

Nothing in the transcript suggests that

i ntervi ew, noreover. In Davis, 512 U. S. at

Suprene Court expl ai ned that

[i]nvocation of the Mranda right to counsel
“requires at a mninmum sone statenment that
can reasonably be construed to be an
expression of desire for the assistance of
an attorney.” . . . But if a suspect makes a
reference to an attorney that is anbi guous
or equivocal in that a reasonable officer in
light of the ~circunmstances would have
understood only that the suspect mght be
i nvoking the right to counsel, our
precedents do not require the cessation of
guesti oni ng.

his right
appel | ant

t he
459, the

(Citation omtted; enphasis in original.) The Davis Court went

on to conmment:

Of course, when a suspect makes an
anbi guous or equivocal statenment it wl
often be good police practice for the
interviewing officers to clarify whether or
not he actually wants an attorney.

Cl ari fying questions hel p protect the rlghts
of the suspect by ensuring that he gets an
attorney if he wants one, and will mnim ze
t he chance of a confession being suppressed
due to subsequent judicial second-guessing
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as to the neaning of the suspect’s statenment

regardi ng counsel. But we decline to adopt
arule requiring officers to ask clarifying
guesti ons. If the suspect’s statenent is

not an unanbi guous or unequivocal request
for counsel, the officers have no obligation
to stop questioning him

|d. at 461-62. The Court summari zed:

To recapitulate: We held in Mranda t hat
a suspect is entitled to the assistance of
counsel during custodial interrogation even
t hough the Constitution does not provide for
such assistance. W held in Edwards that if
t he suspect invokes the right to counsel at
any tinme, the police nust i mediately cease
guestioning him until an attorney is
present. But we are unwilling to create a
third | ayer of prophylaxis to prevent police
guestioni ng when the suspect mght want a

| awyer. Unless the suspect actual ly
requests an attorney, guestioning may
conti nue.

ld. at 462 (enphasis in original).

As the trial court insightfully summarized in its

“Menor andum and Order,” appellant had

indicated that there my be areas or
subj ects that she woul d tal k about, and ones
that she preferred not to or wished to talk
to counsel about. The police officers here,
and particularly Detective Jones, had had
numer ous di scussions with her and had seen
her change her mnd, nost notably in
insisting on seeking to “clarify sonething”
after just previously termnating the
interview. In such a circunstance and
context, the statenents by Ms. Raras do not
necessarily communicate to a reasonable
police officer with the background with Ms.
Raras that these officers had, that she was
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taking a firm position free of any
anmbi guities or equivocations either as to
remaining totally silent or being desirous
of counsel before continuing any di scussion.

Even from a textual analysis, the
anmbi guities and potential equivocations are

clear. Ms. Raras states: “And I’'Il not say
anything nore on that. Because it’s a |ong
and tedi ous process of teaching.” \Wat is

the “that” she is referring to? Discussions
with Tickles or sonmething broader or
narrower? |s she stopping because she does
not want to incrimnate herself or sinply
because the process is a “long and tedious
process of teaching”? And then when she

states shortly thereafter: “This is the
thing. Very well. That's the option | want
to ask ny |awer.” Again, what is the
“thing” referenced? What “option” is she

referring to? Is it only one area that she
wants to discuss with her |[awer?

As Ms. Raras proceeds, she says, “l want
to stop fromthat point. Because |I night be
sayi ng sonething; you know ny |anguage is
different.” What is the “point” she is
tal ki ng about? Where does it begin and end?
Are there areas still open for discussion?
s her only problem that she | acks
confidence in her spoken |anguage skills?
Support for this is in her statenent that
foll ows where she says, “My English is
different. That’s why I'mtrying for you to
clarify.”

Significantly, as the trial court added: “[T]he police officers

di d not
avoi d,

about . ”

attenpt to hone in on the areas [appellant]
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(i)

- Voluntariness of Appellant’s Statenent -

Because our i ndependent Constitutional appraisal of the
record of the suppression hearing satisfies us that the police
commtted no Mranda violation against appellant such that
suppression of the statement was required, we turn to
appellant’s contention that police msconduct rendered the
statenent involuntary. It is well-established that, to be
adm ssible, a defendant’s statenent nust be voluntary under
Maryl and nonconstitutional |aw and under the due process cl ause
of the Fourteenth Amendment of the United States Constitution
and Article 22 of the Maryl and Decl arati on of Rights. See Ball
v. State, 347 M. 156, 173-74 (1997); Burch v. State, 346 M.
253, 265 (1997); Hof v. State, 337 Mi. 582, 597-98 (1995); Hoey
v. State, 311 Md. 473, 480 (1988). As this Court has expl ai ned,
“{t]he definitions of voluntariness enunciated by both the
Suprenme Court and the Maryl and courts are indistinguishable from
one another.” Wlliams v. State, 127 M. App. 208, 222
(citation omtted), cert. denied, 356 Md. 179 (1999). The Court
of Appeal s has el uci dat ed:

Under State common | aw, a confession or
other significantly incrimnating remark may

not be used as evidence agai nst a def endant
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unl ess, in the metaphoric words of Hillard
v. State, 286 M. 145, 150, 406 A 2d 415,
418 (1979), it is “shown to be free of any
coerci ve barnacl es that nay have attached by
i nproper nmeans to prevent the expression

from being voluntary.” In plain English,
that means that, “under the totality of all
of t he at t endant circunst ances, t he

statenment was given freely and voluntarily.
The “totality of the circunmstances”

t est al so governs t he anal ysi s of

vol untariness under the State and Federal

Constitutional provisions.

Burch, 346 Md. at 266 (citations omtted).

In analyzing the totality of the circunstances, courts
| ook to a nunber of factors. See Hof, 337 MI. at 596. These
include, but are not limted to, (1) where the interrogati on was
conducted, (2) the length of the interrogation, (3) who was
present during the interrogation, (4) howthe interrogati on was
conducted, (5) the content of the interrogation, (6) whether the
def endant was given Mranda warnings, (7) the nental and
physi cal condition of the defendant, (8) the age, background,
experience, education, character, and intelligence of the
defendant, (9) when the defendant was taken before a court
conm ssioner, (10) whether the defendant was physically
m streated or intimdated, and (11) whether the defendant was
psychol ogically pressured. See id. at 596-97. The trial court

carefully consi dered each one of these factors before concl udi ng

t hat appellant’s statenment was vol untary.
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Appel | ant now contends that, for several reasons, the
court’s determ nation was erroneous. Appel | ant argues that
Detective Jones inmproperly preyed upon her concern for her
grandson in order to induce a statenent. In particular, she
contends that he: told her in the car on the way to the police
station to focus on her grandson’s future; warned her at the
station that her grandson would not be returned to Lorenzo if
Lorenzo was involved in the nurder; and failed to apprize her as
to where her grandson had been taken and who was caring for him
Appel | ant further asserts that the police inproperly overbore
her will by expressing their confidence in the case agai nst her
and showi ng her a photograph of Tickles and a photograph of the
victinms body at the crime scene. Appel | ant adds that the
police engaged in several other inproper acts, such as: failing
to provide her with i mmedi ate access to an attorney or to nake
cl ear when she would be permtted to contact an attorney, and
del i berately m sconstruing her invocation of her right to
counsel to be a request that the police hire an attorney for
her; refusing to permit her to contact her famly; and refusing
to give her a pencil and paper upon her request when she was
first taken to the processing area.

As we have i ndicated, thetrial court acknow edged t hat

appel lant raised “legitimte questions” about Detective Jones’
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references to appellant’s grandson and Detective Case’s display
of the crinme scene photo. The court found, however, that these
actions by the officers did not influence appellant. The Court
of Appeal s has expl ai ned that

“[o] ne common thread that runs through our
cases is that the prom se nust have caused
the suspect to confess. If a suspect did
not rely on an interrogator’s comments,
obviously the statenent iIs admssible
regardl ess of whether the interrogator had
articul at ed an i nproper i nducenent .”
(Enphasi s added.) Thus, it is the trial
judge’ s responsibility to determ ne not only
if an inducenent was made, but to ascertain
further whether or not the defendant was
i nfluenced by the inducenent.

Johnson, 348 Md. at 350 (affirmng trial court’s determ nation
t hat inproper inducenment offered to suspect shortly after his
arrest was sufficiently attenuated from statenent made two days
| ater such that statenent was adm ssible).

The trial court found that, contrary to appellant’s
suggestion, the police never inplied that her grandson was in
physi cal danger. Rat her, they expressly reassured appell ant
t hat he was being cared for. The court did not find appellant’s
testinmony that her statenment was notivated by concern for her
grandson to be credible. It stated:

A full reading of the transcripts actually

shows surprising little interest being shown

by Ms. Raras in her grandson’s immediate
safety, and there is no indication that she
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was genuinely fearful or apprehensive for
his well-being or safety. Her di scussions
with the detectives were w de open, and she
was able to direct them to itenms she was
interested in discussing. If her centra

concern during the second i ntervi ew had been
the present and future safety of her
grandson, she would certainly have included
t hat in her responses, comment s, and
questions. The fact that there is so little
about that subject belies the assertion now
made. The Court recognizes that, in her
direct testinmony before this Court, M.

Raras testified that this was a notivating
factor, but considering it in the context of
the full transcripts of the interviews and
the other testinony presented, the Court
does not find her in-court testinmony
credi ble on that point.

The court also rejected appellant’s contentions that

her statenment was induced by the display of the crime scene

photo. It observed that appellant herself testified that,

whi | e

t he photograph of the victim®scared” her, it did not cause her

to make
st at enent ,

gr andson.

a statenent. She testified that, in making the

she was notivated entirely by concern
The court st ated:

She does not appear to have been noved by
any immedi ate concern about her grandson’s
safety or welfare, or by shock or renorse
engendered by the photograph. | nst ead, she
apparently wanted to explain how her status
was not equivalent to Tickles and her
concerns about the content of the charges
t hat had been fil ed.

-28-
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The trial court summarily rejected appellant’s other
contentions regarding the involuntariness of her statenent.
This Court, like the trial court, is unpersuaded by appellant’s
assertion that her will was overborne by the police officers’
expressi ons of confidence in the strength of their case and the
di splay of the photograph of Tickles. By the nmere fact of her
arrest, appellant was well aware that the police had built a
case against her. The police quite properly supplied appellant
with a copy of the statenent of charges, which referred to
Tickles and indicated that appellant was suspected of
solicitation and conspiracy to nurder the victim See, e.g.
State v. Conover, 312 M. 33, 42-45 (1988) (no inmpropriety in
provi ding suspect with copy of application for statenment of
charges, and application did not inproperly induce suspect into
maki ng statenment). As the trial <court explained: “It is
certainly true that any person who is under arrest and being
guestioned i s under psychol ogi cal pressure.”

Like the trial court, we flatly reject appellant’s
contention that the police should have provided her with access
to an attorney i mediately upon her invocation of her right to
counsel. In the words of the trial court, there is no

obligation on the [part of the] police to

i mmedi ately provi de access to a tel ephone to
call counsel or to advise defendants at the
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police station of the specific procedures
for obtaining the imediate services of a
public defender. This is a process that
t akes place before the Conmm ssioner, and
there is no evidence here that Ms. Raras was
bei ng unreasonably detained from going to
the Conmm ssioner to be advised of her

options. . . . In this case, there indeed
may have been legitimte police reasons to
tenporarily keep Ms. Rar as from

communi cating for the space of a few hours.
The police believed they had under i mredi ate
investigation a conspiracy involving M.
Raras and M. Tickles, who they also had
just taken into their custody, but they were
uncertain whet her ot her associ ates  of
Ti ckl es or Ms. Raras, including her son, may
have been invol ved. In such a situation,
the Court does not find that there was an
absolute obligation for tel ephone calls to
be allowed to the outside, at |east given
the rather brief tinme delay presented in
this case before the start of the second
st at enment .

Conmpare Wl liams, 127 Ml. App. at 230 (rejecting challenge to
adm ssibility of statement made by nurder suspect about two
hours after suspect had requested counsel where suspect was
processed and placed in interview room but counsel was not
provi ded, and holding, where there was no suggestion that
sensitive police investigation was underway at tinme, that
“absent a request to use the telephone to contact either an
attorney or soneone who woul d contact an attorney for appellant,
the police had no affirmative obligation to provide an attorney

within the tinme appellant was sitting in the interview room
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sinply because appellant said he wanted to speak to an attorney
before he nade a witten statenent”).

The record belies appellant’s contention that the
officers failed to make cl ear when she would be permtted to
contact an attorney and deliberately m sconstrued her invocation
of her right to counsel to be a request that the police hire
counsel for her. As we recounted in our recitation of facts,
Detective Jones made clear to appellant that she would be
permtted to contact counsel after she was processed. There is
no suggestion that Detective Jones deliberately m sconstrued
appellant’s words and attenpted to confuse her when he infornmed
her that he would not hire counsel for her. The detective
nerely explained that he would not contact counsel on her
behal f, and that she woul d be given a conpl ete explanation as to
how to contact counsel when she went before the Comm ssioner.

Appellant’s contention that the police overbore her
will by refusing to permit her to contact her famly is equally
unavail i ng. As the trial court explained, at that tinme the
police were in the process of rounding up and interview ng
suspects and witnesses in the nmurder investigation. They were
unsure as to whether appellant’s son, Lorenzo, or any other
famly nenbers were i nvolved. Under the circunstances, we agree

with the trial court that the police were justified in del aying
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appellant’s contact with her famly by the sane “legitimte
police reasons” that justified them in briefly delaying her
contact with an attorney. In any event, the record reflects
that appellant arrived at the police station at 3:00 to 3:15 PM
on August 24, 1999. She signed an waiver form and began giving
her statenment less than two hours later, at 4:45 PM  She was
not continuously questioned during the intervening tinme, nor was
she physically m streated. She was not denied access to food,
water, or restroomfacilities. She was not under the influence
of drugs and was not in need of any nedications. Under the
circumnmstances, the delay in permtting appellant to use the
t el ephone cannot be viewed as coercive.

Appel I ant’ s conpl ai nt that the officers refused to give
her a pencil and paper so that she could right down her thoughts
is specious. Detective Jones testified that, when he suggested
to appellant that she go to a holding cell for a while to think
about whether she really wanted to talk with him appellant
“wanted to know if she could take a -- a pencil and a piece of
paper into the cell to wite down whatever it was that she was
t hi nki ng about.” It thus appears from the testinony that
appellant wanted to make a witten statenent. She now appears
to be arguing that, by refusing to provide her with the nmeans to

make a witten statement, the police inproperly induced her to
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make an oral statenent. Even if we perceived this to be a
t enabl e argument —and we do not —it was the booking officer
and not Detective Jones who denied appellant<s request and who
i ndi cated that suspects are not permtted to take pencils and
paper into their cells. We detect no inpropriety in such a
policy.

In sum upon reviewi ng the evidence presented at the
suppression hearing in the light nost favorable to the State,
and conducti ng our own i ndependent constitutional appraisal of
the aw as applied to the facts, we are satisfied that the trial
court properly determned that appellant’s statenent was
voluntary. By this, we by no means suggest that we view all of
the police conduct in question as exenplary. W observe that
“[JJust as the |l aw does not require that a defendant receive a
perfect trial, only a fair one, it cannot realistically require
that policenmen investigating serious crimes nake no errors
what soever. The pressures of |aw enforcenent and the vagaries
of human nature would make such an expectation unrealistic.”
M chi gan v. Tucker, 417 U S. at 446. “(Tlhe . . . inquiry is not
whet her the conduct of [the authorities] was shocking, but
whet her [the accused’s] confession was free and voluntary

.”  Hof, 337 Md. at 595.
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(i)
- Violation of Mranda as to Tickles -

The State concedes that Ardale Tickles invoked his
rights to counsel and to remain silent, but that police
continued to question him Tickles then inplicated appell ant,
and appell ant was arrested shortly thereafter. Appellant argues
that her own statenment was the fruit of the inproper
interrogation of Tickles and therefore should have been
suppressed. The short answer to this argunment is that appell ant
| acks standing to raise it.

In Whitfield v. State, 42 Ml. App. 107 (1979), rev'd
on ot her grounds, 287 Mi. 124 (1980), an inmate and a guard at
the Baltinmore City Jail were prosecuted in connection with an
escape attenpt. The inmate had made statenents to correctional
of ficers during a custodial interrogation, and both the inmate
and the guard noved to have the statenments suppressed on the
ground that the inmate had not been advised of his rights
pursuant to Mranda. The trial court denied this notion and, on
appeal, this Court determ ned:

Of course, [the guard who did not nmake

the statenent] has no standing to raise the

M randa i ssue. The privilege against self-

incrimnation is highly personal and may not

be vicariously utilized. . . . [The guard]

may not seek refuge under [the inmate’s]
constitutional unbrella.
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ld. at 124 (citation omtted). Cf. Butz v. State, 221 M. 68,
73 (1959) (trial court properly overrul ed objection of defendant
to testinony of wtness on ground that testinony was being
elicited in violation of wtness's privilege against self-
incrimnation); Rowe v. State, 62 M. App. 486, 499 (1985)
(same); Ball v. State, 57 M. App. 338, 360 (1984) (rejecting
appellant’s argunent t hat co-defendant’s statenent was
i nvol untary and shoul d not have been admtted i nto evi dence, and
expl ai ni ng that vol untariness of co-defendant’s statenment was “a
personal constitutional concern of [co-defendant] and the
appellant . . . has no standing to raise the issue”), aff’d in
part and rev’'d in part on other grounds, 307 Md. 552 (1986).
Because a suspect |acks standing to challenge, on
M randa grounds, the statement of second suspect, it follows
that the first suspect would also |lack standing to challenge
evidence derived from such a statenent. “lEl]ven if the
def endant was hinself subjected to an arrest or search based
upon a confession obtained fromanother in violation of Mranda,
he woul d | ack standing to claimthat what was obtained by the
arrest or search should be suppressed as fruits of the Mranda
violation.” 3 Wayne R. LaFave, Jerold H Israel, & Nancy J.
King, Crimnal Procedure 8 9.1(a) at 318 (2d ed. 1999). Cf.
McMahon v. Texas, 582 S.W2d 786, 790 (Tex. Crim App. 1978)
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(rejecting appellant’s argunent t hat i f co-def endant’ s
confession was involuntary his own confession was fruit of
poi sonous tree, and expl ai ni ng t hat appell ant had no standing to
chal | enge vol untariness of co-defendant’s confession).

Even assum ng, arguendo, that appellant had standing,

we would affirm the trial court’s judgnent on the ground set

forth by the trial court. In Oregon v. Elstad, 470 U. S. 298

(1985), the Suprene Court refused to apply the fruit of the
poi sonous tree doctrine —which originated as a Fourth Anmendnent
doctrine —to suppress a second statenment made by a suspect who

had properly been advised under Mranda before making that
statenent but who had made an earlier statenment prior to any
advice of rights. See Dickerson, 530 U.S. at 441 (explaining
that the Oregon v. Elstad “sinply recognizes the fact that

unreasonabl e searches under the Fourth Anmendnment are different
from unwarned interrogation under the Fifth Anmendment”).
Relying on Oregon v. Elstad, this Court has explained that

a failure to provide the Mranda warning
does not necessarily precl ude t he
i ntroduction of derivative evi dence.
Rat her, that evidence is inadm ssible only
if the confession fromwhich it was derived
was coerced . . . . [O btaining a confession
in violation of the Mranda rule does not
automatically destroy the admi ssibility of
evi dence discovered by using the unwarned
conf essi on.
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In Re Owen F., 70 Md. App. 678, 687 (1987) (juvenile's gesture
poi nting out stolen goods was inadm ssible due to M randa

viol ations, but stolen goods recovered as result of gesture were

adm ssi bl e) . See also Fried v. State, 42 M. App. 643, 646
(1979) (holding that failure to provide proper Mranda warning
prior to first confession does not ipso facto taint subsequent
confession before which proper warning was provided, and
expl aining that “the doctrine of taint, i.e., the fruit of the
poi sonous tree, does not follow froma <mere Mranda violation
but applies only to confessions involuntarily obtained as
by i nproper inducenents or coercion” (enphasis in original)).
Appel l ant does not so nuch as allege that Tickles’
statement was involuntary. W therefore decline to extend the
fruit of the poisonous tree doctrine to the instant case.
I
I nstruction on First Degree Muirder
At the close of all evidence at trial, the court
instructed the jury on first degree murder as foll ows:
: The State is obviously proceeding
on the theory that the Defendant, Emlia
Raras, hired Ardale Tickles to murder Sara
Raras. | will first describe a first degree
murder generally, and then put it in terns

applicable to this case.

First degree nmurder is the intentional
killing of another person with wilful ness,
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del i beration, and preneditation. I n order
to convict the Defendant of first degree
murder, the State nust prove: One, that the
conduct of the Defendant caused the death of
Sara Raras; and that the killing was wi | ful
del i berate, and preneditat ed.

W | ful nmeans t hat the Def endant actually

intended to kill the victim Del i berate
means that the Defendant was consci ous of
the intent to kill. Preneditated neans that

t he Defendant thought about the killing and
that there was enough time before the
killing, though it may only have been brief,
for the Defendant to consider the decision
whet her or not to kill and enough tine to
weigh the reasons for and against the
choi ce. The preneditated intent to Kkill
nmust be formed before the killing.

Under the facts of this case, you nust

determ ne whet her you are unani nously

per suaded, beyond a reasonabl e doubt, of two

things: First, that the Defendant engaged or

enpl oyed anot her person to nmurder the victim

and second, that the nurder was comm tted as

a result of that agreenment or contract for

remuneration. Renmunerati on neans paynent or

reward for service.
Apparently as a trial tactic, defense counsel never asked the
court to instruct the jury on any |esser included offense of
first degree nurder. No exception to the first degree nurder
instruction was taken. Each of the jurors was given a witten
copy of all of the instructions.

Toward the end of its second day of deliberations, the

jury sent a note to the court asking two questions. The first

asked: “If Person <A’ contracts with Person <B° for revenge, with
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no expectati on of death, and death occurs as a result, is Person
<A guilty of first degree nmurder?” The second question asked:
“1f a person who contracts with another person for revenge knew
that death was a possible outcone of the revenge, does that
constitute first degree nurder, if nurder is the outcome?”’

The court suggested answering the first question with
“a flat <No,”” and both the prosecutor and defense counsel
agr eed. The prosecutor asked the court to answer the second
guestion by directing the jury to its earlier instruction on
first degree nurder and to another instruction it had given on
proof of intent. Defense counsel, however, opposed reiteration
of the proof of intent instruction. He stated:

.o I would first ask that [the second
question] be answered “No.” Alternatively,

| would ask that you read to the jury in
open court the [first degree nurder]

instruction beginning with “WIful” and
“killing,” and then explain that if you were
going to use the Pr oof of I nt ent

instruction, that under the facts of this
case, Ms. Enmilia Raras cannot be guilty of
first degree nmurder unless she actually
i ntended the death of Sarah at the time of
any contract for revenge.
Def ense counsel explained: “I believe the [second] question
refers to a second degree depraved heart or involuntary
mansl| aughter and that’s ny support for why | believe the answer

woul d be <No.’'”
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The court answered the questions inwiting. As tothe
first question, the court stated sinply: “No.” As to the second
guestion, the court wote: “On this question, | refer you to the
instructions, and specifically, the instructions on Hom ci de —
First Degree Preneditated Miurder, Page N neteen and Twenty.”
Appel | ant now contends that the trial court erred by failing

either to answer the second question with a sinple “no” or to
informthe jury that “Raras could not be guilty of first degree
murder unl ess she actually intended the death of Sara at the
time of any contract for revenge.” The fatal flaw in this
argument is that it is not properly before this Court. See
generally Ml. Rule 4-325(e) (“No party may assign as error the
giving or failure to give an instruction unless the party

obj ects on the record . . .").

Def ense counsel clearly suggested, as an acceptable

alternative to answering “no” to the second question, that the
court repeat the above-quoted portion of the instruction on
first degree nurder. That is precisely what the court did
Al t hough counsel suggested that the court orally re-instruct the
jury, we perceive no significant difference between oral re-
instruction and the court’s direction to the jury to reread the

pertinent witten instruction. Def ense counsel made no

obj ection when the court suggested answering the question in
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writing. Contrary to appellant’s assertions, noreover, defense
counsel asked that the court instruct the jury that appell ant
could not be guilty of first degree nmurder unless she intended
the victims death at the tine of any contract only if the court
directed the jury's attention to the proof of I nt ent
instruction. The court did not direct the jury's attention to
that i1nstruction.

Appel | ant does not ask this court to take cogni zance
of plain error, and we see no reason to do so. See generally
Mi. Rule 4-325(e) (“. . . An appellate court, on its own
initiative or on the suggestion of a party, may . . . take
cogni zance of any plain error in the instructions, material to
the rights of the defendant, despite a failure to object”);
Conyers v. State, 354 Md. 132, 171 (explaining that “the plain
error doctrine is wused sparingly” and is invoked only in
“situations that are <«conpelling, extraordinary, exceptional, or

fundamental to assure the defendant a fair trial (citation
omtted)), cert. denied, 528 U.S. 910 (1999). *“The decision to
supplenment its instructions and the extent of supplenmentation
are matters left to the sound discretion of the trial judge,

whose decisions will not be disturbed on appeal in the

absence of a clear abuse of discretion.” Howard v. State, 66

Md. App. 273, 284 (1986) (citation omtted). The instruction on
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first degree nurder given by the court, and to which the court
redirected the jury in response to the second question, was
virtually identical to that set forth at Maryland State Bar

Ass’n, Maryland Crimnal Pattern Jury Instruction 4:17 at 217

(1995). The only | anguage added by the court explained when a
contract Kkilling may constitute first degree nurder. The
instruction made abundantly clear that, in order to find
appellant gquilty of first degree nurder, the jury had to
concl ude that appellant hired Tickles to murder the victim and
t hat appellant intended for Tickles to kill the victim was
conscious of that intent, and thought about the killing in

advance. W are satisfied that the jury was not m sl ed.

JUDGVENTS AFFI RVED; APPELLANT
TO PAY THE COSTS.
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