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Inthis case, we are called upontoreviewthe constitutionality
of the finding of facts necessary to i nvoke an enhanced sent ence by t he
sentenci ng judge instead of by the jury.

Ronal d G. Jones appeals fromhis conviction by a jury in the
Circuit Court for Baltinore City of possession with intent to
di stri bute cocai ne and possessi on of cocai ne, and his sentence, as a
third-tinme offender, of twenty-five years in prison without the
possi bility of parole for his convictionof possessionwithintent to
di stribute cocaine. Appellant presents two questions on appeal:

1. Was t he evi dence sufficient tosustainhis
conviction for possessionwithintent to
di stri bute cocai ne?

2. Did the trial court err in sentencing
appellant as a third-tinme offender to
twenty-five years in prison without the
possibility of parole?

FACTS

Police Oficer Morgan Jones testifiedthat, at approxi mately 11:45
a.m, he was driving an unmarked patrol car down “a little path,”
behi nd t he 500 bl ock of Edgewood Street, | eading to the 500 bl ock of
Denni son Street. O ficer Jones was with O ficers Todd Ri ng and Ni col e
Monroe. OFficer Jones described the area of the “rear even side” of
500 Denni son Street as having row houses, then

asmall alley that’s running east towest. R ght

next tothealleyisa. . . basketball court,

pl ayground. Andif you keep goi ng west bound .

. onesideisalittle parking pad, and sout h of
the parking pad is an open field with grass



there. . . . [Tlhere’stwtreesinthat little
field.

Officer Jones explainedthat “cutting through the fieldis a
littl e pathway that [the officers] go down sonetines” to get to the 500
bl ock of Denni son Street. He testifiedthat he drove there because he
knewt hat “drug deal ers stash drugs” i nthe area, and because t he 500
bl ock of Dennison Street is a “high narcotic area.”

O ficer Jones and Officer Ring both testified that they saw
appellant running in the grass areatoward a tree. They testified
t hat, when appell ant reached the tree, he stopped, bent over, and
pi cked up a clear plastic bag. According to the officers, while
appel I ant was bent over, he l ooked in their direction, then put the bag
back down, stood up, turned around, wal ked several feet, and pi cked up
alittlestick. Bothofficers statedthat the incident took “seconds.”

O ficer Jones stopped his vehicle. Oficer Ring got out, went to
the tree, and found a cl ear pl astic bag containing twenty-six snall
zi pl ock bags. The snmal | er bags each cont ai ned a white rock subst ance
that the officers believed to be crack cocaine. Officer Jones
testifiedthat each pi ece was wort h approxi mately $10, and t hat t he
entire bag was wort h about $260. O fi cer Jones stopped appel | ant and
arrested him The substance was subsequent|y tested and proved to be
cocai ne.

Appel | ant was searched after his arrest. The officers recovered
atotal of $200in currency, consisting of seven $20 bills, five $10
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bills, one $5bill, and five $1 bills. O ficer Ringalsotestified
that the bills were “crammed i nto” appel |l ant’ s pocket “all inthese
separate littl e anounts all shoved inthereindividually” andthat
having currency in small denom nati ons suggested that “they were
profits fromthese littl e bags that he had al ready sol d t hat norni ng.”

Officer Jones qualified as an expert inthe field of packagi ng,
i dentification, and distribution techniques of street-I|evel narcotics.
He testifiedthat twenty-six bags of cocai ne i ndi cat ed street | evel
di stribution. He explained that drug deal ers do not place their
“stashes” in areas accessi ble to purchasers of narcotics. Buyers
usually stayed on the street or on the corner.

Both officerstestifiedthat they had not seen anyone selling
drugs on the street or waiting to purchase drugs. Officer Ring
expl ai ned, however, that fromhis |ocation he woul d not have seen
peopl e on t he corner of Ednondson and Denni son or in the 500 bl ock of
Denni son Street, both of which are high drug areas.

Appel | ant i ntroduced i nt o evi dence phot ogr aphs of the area. He
didnot testify, but presented evidence fromTina Al len, aresident of
Denni son Street. M. Allentestifiedthat she was on her way to t he
corner store onthe norningin question and saw appel | ant wal ki ng past
her house. Shetestifiedthat she had not net appel |l ant prior tothat

day. She expl ai ned that she noti ced hi mbecause he was “crouched



over,” asif inpain. M. Alenstatedthat she asked appel lant if he
was okay, and he told her that he had Crone’s Di sease.

Ms. Allenfurther testifiedthat she wal ked with hi muntil he
crossed the street towal k upthe lot. She stated that he was still
wal ki ng crouched over when one of the police officers “ran over to
[ appel | ant] and grabbed him” She stated that she di d not see hi mpi ck
up a bag under a tree.

DI SCUSSI ON
Suf ficiency olf' t he Evi dence

Appellant’s initial contention is that the evidence was
insufficient toestablish that he had dom ni on or control over the
cocai ne or that he was awar e of the presence and general character of
t he substance in the bag.

The standard for our reviewof the sufficiency of the evidenceis

whet her, after reviewi ng the evidenceinthelight nost favorableto

the prosecution, any rational trier of fact could have found the
essential el enents of the crinme beyond a reasonabl e doubt. Jackson v.
Virginia, 443 U S. 307 (1979); Bl oodsworth v. State, 307 Mi. 164, 167

(1986). In assessing the sufficiency of the evidence presented at
trial, we consider not “whet her the evidenceshoul d have or probably

woul d have persuaded t he maj ority of fact finders but only whether it

possi bly coul d have persuaded any rati onal fact finder.” Fraidenv.

State, 85 Md. App. 231, 241 (1990) (enphasis in original).
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It was the jury’s provinceto deci de whet her a sufficient nexus
exi st ed bet ween appel | ant and the i tens seized. The jury believed t hat
there was and returned a verdict of several convictions against
appellant. It sufficesto say that we are fully convinced that the
adm ssi bl e evi dence adduced at trial either supported a rational
i nference of, or denonstrated directly or circunstantially, the facts
to be proved, fromwhichthejury couldfairly be convinced, beyond a
reasonabl e doubt, of appell ant’s possessi on of the evi dence sei zed,
and, therefore, of hisguilt for the offenses charged. Thus, it was
proper for the trial court to submt the caseto the jury for its
apprai sal . Shoenmaker, 52 Md. App. at 486; Metz v. State, 9 Md. App.
15, 23, 262 A.2d 331 (1970); W lliams v. State, 5 Md. App. 450, 459,
247 A.2d 731 (1968).

Inthe present case, Oficer Jones testifiedthat the 500 bl ock
of Denni son Street was a “high narcotics area.” There was evi dence at
trial that that appel |l ant had been running to the tree under which the
bag was | ocat ed when he t urned around, sawthe officers’ vehicle, and
t hen dropped t he cl ear plastic bag that contai ned twenty-six smal |l er
bags i nside. The jury couldinfer that the contents of the bag could
have been i mmedi at el y observabl e, that appel | ant was awar e of the
illicit nature of the bag’'s contents, and t hat he was not nerely a
passer by who sawa bag, exam ned it briefly, and deci ded he di d not

want it.



I n addition, OFficer Jones explainedtothe jury that “stashes”
wer e kept away fromthe pl ace where sal es were made. O ficer Ring
testified that appellant’s noney was in small denom nati ons, and
“crammed i nto his pocket” and that “all these separate little amounts

[were] all shoved inthereindividually,” suggestingthat they werethe
fruits of previous sales. The evidence was clearly sufficient to
sustai n appellant’s convictions.
1.
(a)
Enhanced Puni shment
Appel | ant’ s next contentionisthat the trial court erred in
sentencing himto atermof twenty-five years’ incarceration w thout

the possibility of parole pursuant to MI. Code, Article 27,

§ 286(d)(1).! He contends that the evidence was insufficient to

IMd. Ann. Code art. 27, 8§ 286 (1999) & 286. Unl awf ul

manuf acture, distribution, etc.; counterfeiting, etc.; manufacture,

possession, etc., of certain equipnment for illegal use; keeping
comron nui sance
(d) Additional penalty for one or two previous offenses.
(1) A person who is convicted under subsection (b) (1)
(possession of a controll ed dangerous substance in
sufficient quantity to reasonably indicate under al

circunstances an intent to manufacture) . . . shall be
sentenced to inprisonnent for the termall owed by I aw,
but, in any event, not |ess than 25 years and subject to a

fine not exceeding $100,000 if the person previously:
(i) Has served at least 1 term of confinenment of at
| east 180 days in a correctional institution as a result
of a conviction of a previous violation of this section or
8 286A of this article; and (ii) Has been convicted
twi ce, where the convictions do not arise froma single
(continued...)



establ i sh that he net the requirenents of Section 286(d) (1) because the
testi nmony at his sentenci ng heari ng was that his prior sentence was
i nposed “as aresult of aviolationof probation.” He further contends
t hat his prior convictions and sentence shoul d have been det er m ned by
ajury.

Pur suant to Maryl and Code, Article 27, § 286(d) (1) and (2), an
i ndi vi dual who has been convicted of possession with intent to
di stribute cocai ne, who has been convicted of that offense tw ce

previously, and who “[ h] as served at | east 1termof confinenent of at

1(...continued)
i nci dent:
1. Under subsection (b) (1). . .;

(2) Neither the sentence required under paragraph (1)
of this subsection nor any part of it may be suspended,
and the person may not be eligible for parole except in
accordance with 8 4-305 of the Correctional Services
Article.

(3) A separate occasion shall be considered one in
whi ch the second or succeeding offense is commtted after
t here has been a charging docunent filed for the preceding
of f ense.

(e) Additional penalty for three or nore previous
of fenses. --

(1) A person who is convicted under subsection (b) (1)

shall be sentenced to inprisonnent for the term
al l owed by law, but in any event, not |less than 40 years
and subject to a fine not exceeding $100,000 if the person
previously has served 3 separate ternms of confinenent as a
result of 3 separate convictions:

(1) Under subsection (b) (1) . . .;

(2) Neither the sentence required under paragraph (1)
of this subsection nor any part of it may be suspended,
and the person may not be eligible for parole except in
accordance with 8 4-305 of the Correctional Services
Article.



| east 180 days in a correctional institution as a result of a
[ previ ous] conviction” of possessionw thintent to distribute cocaine,
nmust, upon being convicted for athirdtime of the crine, be sentenced
toatermof not | ess than twenty-five years’ incarceration w thout the
possi bility of parole. At appellant’s sentencing hearing, the State
sought to prove that appellant was subject to the enhanced penalty.

Rochell e McQueen, an expert in the area of fingerprint
identification, testifiedthat appel |l ant was t he sane i ndi vi dual who
had been convicted in prior cases nos. 291080037 and 291269007. The
parties stipulated “to Case Nos. 291080037 and 291269007 and t he
comm tnent record for 291080037.” Those cases i nvol ved possession wi th
intent todistribute controll ed dangerous substances. Susan Bauer, an
agent of the Division of Parol e and Probation, testifiedthat she had
revi ewed appellant’s record and that there had been a period of
i ncarceration “for aviolationof probation” which was i nposed on June
8, 1992. Appellant had been paroled on July 23, 1997.

After the witnesses testified, the prosecutor statedthat she had
proved “beyond any doubt” the prior convictions and i ncarceration.
Appel | ant di d not conment. The prosecutor toldthetrial court that
the State was i nvoki ng the twenty-five year no-parol e sentence. The
foll owi ng occurred:

THE COURT: Twenty-five, noparole, that’'s
your recommendati on?

[ PROSECUTOR] :  Your Honor -
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THE COURT: Mandat ory?
[ PROSECUTOR]: —it’s mandatory.

Def ense counsel stated that he had tol d appell ant that it was
mandat ory. He asked that appellant be given credit for the hone
detention served prior to trial

I n pronounci ng t he sentence, the court stated, “25 years, credit
for time served, the entire tinme served as articul ated by your
counsel .” He then asked, “1 have to say wi t hout parol e?” and, when
toldthat he did, said, “Twenty-five years without parole, credit for
time served.”

Appel | ant contends that “the trial court did not find the
necessary two prior qualifying convictions andthe necessary act ual
servi ce of 180 days under one of those convictions.” He argues that
thetrial court sinply inposed a sentence of “25 years, credit for tine
served,” and, when pronpted, changed t he sentence to i ncl ude t he no-
parol e provision. W di sagree. Absent anindicationtothe contrary,
trial courts are presuned to knowthe | aw and apply it correctly.
Howard v. State, 112 Md. App. 148, 160 (1996); Hebb v. State, 31 M.
App. 493, 499 (1976). Accordingly, we presunethat thetrial court
found t he necessary prerequi sites beyond a reasonabl e doubt. Seeid.
It was unnecessary for the trial court to enunciate its findings,
especially in a case such as the present one, where there was no

di spute about appellant’s prior convictions or incarceration.



Mor eover, we believe that thetrial court’sinquiry referrednot to
whether it had to inpose the sentence, but only to whether it
specifically had to articulate the “no parole” provision.

Appel  ant further contends that his incarceration was not “a
result of a conviction of a previous violation” because Ms. Bauer
testified that the sentence was for a violation of probation. As
appel I ant hi nsel f notes, however, when a sentence i s executed as a
result of aviolationof probation, the “original sentenceistheonly
true puni shnent; the probationrevocationis nerely the withdrawal of

favorabl e treat nent previously accorded t he defendant.” Cli pper v.
State, 295 Md. 303, 313 (1983). This point was agai n enphasi zed i n
Moats v. Scott, 358 Md. 593, 596-97 (2000). Judge Wlner, witingfor

the Court of Appeals, stated:

When a court i nposes a sentence and t hen, acting
under either 8 641A(a)(1l) or (3), suspends
execution of all or part of that sentence in
favor of probation, and later strikes the
probati on and directs execution of all or part of
t he previ ously suspended part of the sentence,
t he court does not, at that tine reinpose all or
any part of the sentence. The full sentence has
al ready been inposed and does not need any
reinmposition. The effect of the court's action
is simply to |ift the previously ordered
suspensi on and direct execution of the now
unsuspended part. In those rather rare
situations in which the court, acting under §
641A (a) (1), has deferredinposition of sentence
in favor of probation and |ater revokes the
probation, it proceeds thento inpose sentence
for the first tine.
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The trial court further correctly awarded t he appel | ant credit for

hi s home detentionprior totrial. InDedov. State, 343 Mdl. 2, 680

A. 2d 464 (1996), the question before the court was whet her Maryl and

Code (1957, 1992 Repl. Vol ., 1995 Supp.) Art. 27, § 638C(a), °requires

t hat a def endant be granted credit toward his sentence for thetine he

spent in home detention between his conviction and sentencing.

Speaking for the Court, Judge Raker stated:

| d.

Intheinstant case, the restraints pl aced upon
Dedo while in hone detention clearly were
sufficiently incarcerative to satisfy the custody
requi rement of Art. 27, 8§ 638C(a).

at 12-13.

1.
(b)

Apprendi v. New Jersey

Appel l ant’ s final challengeto his sentenceis that theissue of

whet her he qualified for the enhanced, mandat ory sent ence shoul d have

been determ ned by his jury. Appellant recogni zes t hat under Maryl and

2Section 638C(a) provides in pertinent part:

Any person who is convicted and sentenced shall receive
credit against the termof a definite or |ife sentence or
credit against the m nimum and maxi nrumterns of an

i ndeterm nate sentence for all tine spent in the custody
of any state, county or city jail, correctional
institution, hospital, nental hospital or other agency as
a result of the charge for which sentence is inposed or as
a result of the conduct on which the charge is based, and
the termof a definite or life sentence or the m nimum and
maxi mum terms of an indeterm nate sentence shall be

di m ni shed t hereby.
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Rul e 4-245(d) theissueisreservedtothe sentencing court, but he
suggests that the validity of that procedureis brought into question
by the recent United States Suprene Court decisioninApprendi v. New
Jersey, 530 U. S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000).

I n Apprendi v. NewJersey, the appellant fired several shots into
t he honme of an African- Arerican famly and nade a statenment -- which he
| ater retracted -- that he did not want the fam |y in his nei ghborhood
because of their race. He was charged under NewJersey laww th, inter
al i a, second degree possession of afirearmfor an unl awful purpose,
which carries aprisontermof fivetotenyears. The count did not
refer tothe State's hate crine statute, which provi des for an enhanced
sentence if atrial judge finds, by a preponderance of the evi dence,
t hat t he defendant commttedthecrinewith apurposetointimdate a
person or group because of, inter alia, race. After appellant pl eaded
guilty, the prosecutor filed a notion to enhance the sentence.
Satisfied that the preponderance of the evidence showed that the
shooting was notivated by racial bias, thetrial judge i nposed an
enhanced penalty under New Jersey | aw.

Appel | ant appeal ed hi s enhanced sentence, assertingthat this |aw
vi ol ated the Due Process Cl ause's guarantee that every sentence-
i ncreasi ng fact be found by a jury under t he reasonabl e doubt standard.
The Superi or Court of NewJersey, Appellate Division, dismssedhis

chal | enge and af firmed t he ext ended sentence. The court noted that due
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process does not require such sentencing factors to be proved beyond a
reasonabl e doubt. Adivided State Suprene Court heldthat ajuryis
not required to determ ne, beyond a reasonabl e doubt, whether a
particul ar def endant acted with a bi ased purpose inviolatingthelaw
and affirmed. The court reasoned that a biased purpose i s not an
el ement of the offense and, therefore, does not require a jury
det erm nati on beyond a reasonabl e doubt. Rather, the court decl ared
that it is proper for ajudge to utilize the preponderance of the
evi dence standard t o deci de t he exi st ence of such a bi ased pur pose.
Rejecting the notionthat it is an el enent of an of fense, the court
asserted that, simlar torecidivism a biased purposeis atraditional
and objective sentencing factor.
The Suprene Court reversed. M. Justice Stevens, witing for the
Court stated:
I n sum our reexan nation of our cases in
this area, and of the history upon which they
rely, confirms the opinionthat we expressedin
Jones. O her than the fact of a prior conviction,
any fact that i ncreases the penalty for acrine

beyond the prescribed statutory maxi nrumnust be
submtted to a jury, and proved beyond a

reasonabl e doubt. Wth that exception, we
endorse the statenent of therule set forthin
the concurring opinions in that case: "It is

unconstitutional for alegislatureto renove from
the jury the assessnent of facts that i ncrease
t he prescri bed range of penalties to which a
crim nal defendant is exposed. It is equally
clear that such facts nust be established by
pr oof beyond a reasonabl e doubt."” 526 U. S. at

13



252- 253 (opi ni on of STEVENS, J.); see al so 526
U.S. at 253 (opinion of SCALIA, J.).

120 S. Ct. at 2262-63 (enphasis supplied).

The need for ajury to nmake t he bi ased purpose determnationis
apparent fromthe facts of theApprendi caseitself. Wile Apprendi
initially adm tted t hat he shot at the house because he want ed t o keep
Afri can- Aneri cans out of hi s nei ghborhood, helater retractedthis
statenent. Thus, reasonabl e persons coul d di sagree as to Apprendi's
mental state at thetine of the shooting. Ajury is best suitedto
make this determ nation because it is factual.

Apprendi stands for the propositionthat facts that i ncrease a

def endant ' s puni shment nust be proved beyond a reasonabl e doubt i n an
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appropriate case.® In Jones v. State, 324 Md. 32, 37, 595 A. 2d 463
(1991), however, the Court stated:
Wher e t he General Assenbly has required or

permtted enhanced punishment for nultiple

of fenders, the burdenis onthe State to prove,

by conpet ent evi dence and beyond a reasonabl e

doubt, the existence of all of the statutory

conditions precedent for the inposition of

enhanced puni shnment.

The Apprendi Court did not deal with the specific question of
whet her the fact of a prior incarceration was a perm ssi bl e sentencing
factor to be decided by a judge. In our view, Apprendi does not
require ajury determ nation of prior convictions or i ncarceration

resulting fromthose convictions. Rather, it concerns the manner in

whi ch states are required to establish the existence of bias.

3n Jones v. United States, 526 U.S. 227, 119 S. C. 1215, 143
L. Ed. 2d 311 (1999), the Court considered whether the federal
carjacking statute's escal ating provisions were separate offenses or
sentencing factors. At his arraignnent the judge told Jones that he
faced a maxi num sentence of 15 years on the carjacking charge.
Consistently with this advice, the District Court's jury instructions
defined the el ements subject to the Governnent's burden of proof with
no mention of serious bodily injury. The jury found Jones guilty.
The case took a new turn, however, with the arrival of the
present ence report, which recomended that petitioner be sentenced
to 25 years for the carjacking because one of the victinms had
suffered serious bodily injury. The trial court’s sentence of 25
years was affirmed by the Ninth Circuit Court of Appeals. 1In
reversing, the Supreme Court | ooked to the intent of Congress and
noted that “the likelihood that Congress understood injury to be an
of fense el ement here follows all the nore fromthe fact that
carjacking is a type of robbery, and serious bodily injury has
traditionally been treated, both by Congress and by the state
| egi sl atures, as defining an el enent of the offense of aggravated
robbery.”
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Al mandarez-Torres v. United States, 523 U. S. 224 (1998), however,

i ndicates that recidivismis a sentencing factor that need not be
submttedtoajury. Al nandarez-Torres had been i ndicted by a federal
grand jury for being found in the United States after havi ng been
deported, inviolationof afederal statutethat nadeit illegal for a
deported alien to return to the United States w thout speci al
perm ssion of the Attorney General.?*

Al mandar ez- Torres pl ed gui |ty and, based upon hi s adm ssi on t hat
he had returned to the United States after bei ng deported for three
earlier convictions of aggravated fel oni es, the prosecution sought to
i ncrease his maxi mumsentence to twenty years, pursuant to federal
enhancenent | egislation.® At his sentencing, Al nandarez- Torres ar gued
that re-entry after deportation for aggravated fel oni es, whichcarries
a maxi numsent ence of twenty years, constituted a separate of fense. He
argued t hat any sentence | onger than two years was i nval i d because t he
reci di vi smenhancenent was an el enent of the twenty-year sentence
of fense. Any evi dence of earlier aggravated fel ony convi cti ons nust be
pledintheindictnent as a distinct el enent of the of fense, since such
a finding woul d increase the maxi mumpri son sentence to whi ch he woul d
be exposed. The District Court rejected his argunent and sent enced hi m

to eighty-five nonths' inprisonnent.

48 U.S.C. 1326 Section 1326.
58 U.S.C. 1326(b)(2).
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The Fifth Circuit Court of Appeal s upheldthe District Court's
rej ecti on of Al mandarez-Torres's argunent and found that re-entry after
deportation for aggravated fel oni es was not a separate cri ne but,
rather, a penalty enhancenent.

The Court found that the question present ed was whet her Congress
intended to set forth a sentencing factor or a separatecrine. Ina
5-4 deci sion, the Suprene Court held that the federal enhancenment
statute nmerely created a "sentencing factor"” and need not be pledin
theindictnent. Witingfor the mgjority, Justice Breyer noted “t hat
the rel evant statutory subject matter i s recidivism That subject
matter - prior comm ssion of a serious crinme - is as typical a
sentenci ng factor as one m ght imagine.” 1d. at 230. Further, an
exam nati on of the statute di sclosed that the |l anguage |inkingthe
si npl e of f ense and t he enhancenent i ndi cat ed an i nt erdependency. The
Court found: “Finally, thecontraryinterpretation-- asubstantive
crimnal offense -- risks unfairness. |f subsection (b)(2) setsforth
a separate crine, the Governnment woul d be requiredto provetothe jury
t hat t he def endant was previ ously deported "subsequent to a conviction
for comm ssion of an aggravated felony." As this Court has |ong
recogni zed, the i ntroduction of evidence of a defendant's prior crines
ri sks significant prejudice.” 1d at 235-36.

Accordingly, themajority heldthat the correct interpretati on was

to provide additional penalties. To assist the analysis, themjority
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| ooked to the circunstances under whi ch the particul ar provi si on was
adopted. The Court determ ned that there was no i ndication that
Congress i ntended to create a separate substantive crinme when it
enacted t he provi sion. Rather, the | anguage of t he statute suggested
t hat Congress i ntended t he subsectionto "describe" an ali en who was
"guilty of afelony” as definedinthe statute and "convi cted thereof."”

After determ ning that Congress i ntended the subsectionto set
forth a sentenci ng enhancenent, the majority addressed t he i ssue of
whet her the Constitution permts Congress totreat the recidivism
factor in the statute as a sentence enhancenent, even though it
substantially increases an accused's maxi num potential puni shnment.
The Court poi nted out that, although the maxi numpenalty for the crinme
isincreased and created a wi der range of appropri ate puni shments,
t hese di fferences do not change the constitutional outcone. It noted
that recidivism the sentencing factor at issue, isatraditional basis
for a sentencing court’'s increasing an offender's sentence, that the
prior conviction triggers an increase in the maxinum perm ssive
sent ence, and not a mandat ory m ni nrumsent ence, and t hat j udges have
typically exercisedtheir discretionwthinbroad statutory ranges.
Id. at 245. Insum themgjority, based on statutory interpretation,
rej ected Al mandarez-Torres's interpretation. The question then is,
what did the Maryland | egi slature intend i n adopting Article 27,

Section 286(d)?
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| n VAdl owv. State, 335 Md. 122 (1994), the Court was present ed

with this question:

does t he mandat ory sent enci ng provi sion of Article

27, Section 286(f), which deals wththe possessionwithintent to

di stribute 448 grans or nore of cocaine, requirethat either thetrier

of fact or the sentenci ng judge make specific findings, and, if so,

what st andard of proof is required, and hownust these findi ngs be set

forth in the opinion, judgnent, or orders of the Court?

Judge McAuliffe, speaking for the Court stated:

The princi pal question presented by this
case is one of legislative intent.

| f, as the State contends, the |l egislature
i nt ended that t he predi cate facts of subsecti on
(f) mandating an enhanced penalty were to be
found excl usi vel y by t he sent enci ng j udge, that
sentencing scheme would not violate any
provi sions of the United States Constitution.

I n Maryl and, however, we have generally
drawn a di stinction between sent ence enhancenent
provi si ons t hat depend upon prior conduct of the
of fender and those that depend upon the
circunstances of the offense. In the forner
situation, involvingrecidivism we have made it
clear that determnation of the requisite
predi cate facts is for the sentenci ng judge. See
Maryl and Rule 4-245(e) ("The court shall
det er mi ne whet her t he def endant i s a subsequent
offender. . . ."). The State nust give tinely
noticetothe defendant of itsintentionto seek
enhanced penal ti es because of one or nore prior
convictions, but that noticeis not filedwth
the court until after the acceptance of aguilty
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or nol o contendere plea, or after conviction.
The applicable Rule also provides that "the
al l egation that the defendant is a subsequent
of fender is not an issue in the trial on the
chargi ng docunent. . . ." M. Rule 4-245(d).

In the latter case, however, where the
| egi sl ature has prescribed di fferent sentences
for t he sane of f ense, dependi ng upon a parti cul ar
ci rcunst ance of the of fense, we have hel d t hat
t he presence of that circunstance nust be al | eged
i nthe chargi ng docunent, and nust be det er m ned
by the trier of fact applying the reasonabl e
doubt standard.

ld. at 128-129 (footnote omtted).

There i s no doubt what soever that the | egi sl ature i ntends prior
convictions and i ncarcerationto be sentenci ng factors. Subsequent
of fender statutes have existed in this country and i n Engl and f or
centuries. The propriety of inposing nore severe punishments on
subsequent offenders is no | onger open to serious constitutional
chall enge. Leev. State, 332 Md. 654, 659 (1993) (citations omtted).

In the present case, appellant’s enhanced sentence is based on

reci di vism Apprendi does not require that these issues be submtted

to a jury.

JUDGVENTS AFFI RVED.  COSTS TO BE
PAI D BY APPELLANT.
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