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A jury in the Circuit Court for Baltinore City convicted
Bi on Jackson, the appellant, of two counts each of first degree
burgl ary, robbery, second degree assault, and m sdeneanor theft,
and one count of felony theft. The court sentenced the
appellant to two 15-year consecutive sentences on the first
degree burglary convictions, two 15-year concurrent sentences on
t he robbery convictions, and a 10-year consecutive sentence on
the felony theft conviction. Sentences on the other convictions
wer e nerged.

The appellant presents two questions on appeal, which we
have rephrased:

| . Did the notion court err in ruling his confession
adm ssi bl e?

1. Did the sentencing court err in inposing
sentences for robbery and felony theft?

For the follow ng reasons, we answer the first question "no" and
the second question "yes." Accordingly, we shall affirm the
appellant's convictions but vacate his sentence for felony
theft.

FACTS AND PROCEEDI NGS

On the afternoon of March 15, 2000, the appellant went to
an apartnent conmplex in the 4300 bl ock of North Charles Street,
in Baltimore City, and tricked Francis Meginnis, an elderly
woman, into opening her apartnent door. He forced his way

i nside Meginnis's apartnment and demanded noney and "di anonds. "



Megi nnis gave the appell ant about $100 and her ATM card. The
appellant then forced Meginnis to call her neighbor, Paul
Pannella, and lure himto her apartnment under a pretext. When
Pannel |l a arrived, the appellant confronted him took $40 and his
credit card, and forced himand Meginnis into a bedroom where
he tied them up with telephone cord. The appellant took
Pannell a's keys, went to Pannella's apartnment, and took $600.
Finally, the appellant used Pannella' s keys to steal Pannella's
1997 BMW aut onobi | e.

When Megi nni s and Pannel | a managed to free thensel ves, they
call ed the police, who | aunched an investigation. The next day,
March 16, 2000, the appellant called Pannella's honme tel ephone
nunber and left a voice-nmail nessage saying he would call back
about the BMAN  Pannella told the police of this and several
officers cane to his apartnent. They were present when the
appel l ant call ed back and demanded that Pannella pay "seven or
ei ght hundred" dollars for the return of his car. Pannel | a
of fered to pay $200. The appell ant agreed, and told Pannella to
meet himin front of The Johns Hopki ns Hospital Enmergency Room
to make the exchange.

A police officer posing as a taxicab driver drove Pannell a
to the Hopkins Emergency Room \When the appellant called out to

Pannel | a and approached him the police arrested him
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The appellant was transported to the Northern District
Police Station. Upon being questioned by Detective Thomas Wl f,
the appellant gave a witten statement in which he admtted
commtting the crimes and then arranging to neet Pannella at the
Hopki ns Energency Room In his statenent, the appellant said
that a man nanmed "Hugo" had taken him to Meginnis's apartnment
and, after the robbery, "Hugo" had driven the appellant hone in
Pannell a's car and had kept the car, after giving the appell ant
sone noney and heroi n.

Pannel |l a' s BMW was recovered seven days after the appel |l ant
was arrested, in the 1100 block of North WIf Street, in
Baltimore City.

Addi tional facts will be given in our discussion of the

i ssues.

DI SCUSSI ON
| .

Before trial, the appellant noved to suppress his witten
i ncul patory statenent to the police on the ground that it was
not freely and voluntarily made. The court held a suppression
hearing at which the State called Detective WIf as the sole
witness in its case-in-chief.

Detective WIlf testified that he arrested the appellant in

front of the Hopkins Energency Room sonetinme between 6:30 p.m



and 8:00 p.m on March 16, 2000. He next had contact with the
appellant at 9:05 p.m, at the Northern District Police Station.
Inthe interim Detective Wl f was driving Pannella home and t he
appel l ant was being transported to the Northern District Police
Station and being held there until Detective WIf returned.

According to Detective Wl f, the appellant was in police
custody for "probably an hour and a half" before he and his
partner, Detective Myra Sexton, returned to the station house.
During that tinme, the appellant was kept in Detective WIf's
of fice, and was handcuffed. Also during that time, other police
of ficers may have had contact with the appellant. An activity
| og was not kept because it was not standard practice to do so
except in honicide and rape cases.

Detectives WIf and Sexton together interviewed the
appel lant and took his witten statenent. At the outset of the
interview, Detective WIf read the appellant his M randa
war ni ngs.?! The entire interview |asted about 20 m nutes.
Detective WIf testified that no police officers threatened or
physi cally abused the appellant or "offer[ed] himanything" to
prompt a statenment from him After the appellant gave his

statenent, he was transported to Central Booki ng.

IMranda v. Arizona, 384 U.S. 436 (1966).

-4-



The appellant then testified. He said he was transported
to the Northern District Police Station in a paddy wagon and was
pl aced in a room alone for about an hour. A man then entered
the room He was wearing a nane tag, but the appellant could
not remenber his nane. When asked to describe the man, the
appellant said he was "kind of tall." The man was not in a
uni form The appell ant thought the nan was a sergeant, however,
because one of the officers present at the Enmergency Room had
commented that they were waiting for a sergeant to arrive. The
appellant did not say whether he had seen the tall man at the
hospital, however.

According to the appellant, the tall man asked hi mhi s nane,
and said, "Were's the car at?" The appellant replied, "Man,
"' m high right now." The tall man then "choked hinmf with both
hands and demanded that he say "where the car [was] |ocated.”
The tall man left the room to do a conputer check on the
appel lant's nane. When he returned, he was with a "black
femal e" and "anot her bl ack guy."? The appellant did not identify
t hese people or describe themin any greater detail than that.
Al'l three people demanded to know where the "ATM cards,” "BMWN

car," and "noney" were, threatened to charge the appellant with

°This phrase suggests that the "tall man" was African-
Anerican; the appell ant never gave his race, however.
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Meginnis's nurder,® and then "bum westled," "beat[],"
"chok[ed]," and "hit[]" the appellant, using "[f]ists, cuffs,
the chair that was in there, everything." The appellant vomted
during the beating. Afterward, he was "bruised up, bleeding,
busted open." He had been "cut wup," and had "busted Iips,
swol | en eyes, head."

The appellant further testified that about 15 m nutes
el apsed between the beating and the start of the interview by
Detective Wolf. When Detective WIf came in the room and
started the interview, the appellant's injuries were present.
In fact, the appellant was still "bruised up, bleeding, [and]
busted open" after the interview, when he was taken to Central
Booki ng. The appellant described the interview as being 3%
hours long. He also said the "femal e officer and the bl ack guy”
both were present during the interview 4 The appellant clained
he was hi gh on heroin when he was interviewed. He reviewed his
witten statenent and testified that even though his initials
appear on it, he did not renenber telling Detective WIf nost of

the information in it. The appellant further testified that

SMeginnis was not killed in the incident.

4Thi s phrase suggests that the "tall man" was white. Again,
t he appell ant never stated his race.
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three days after the interview he was taken to a hospital for
treat nent.

On rebuttal, the State re-call ed Detective Wlf. It did not
call any other witnesses. Detective WIf testified that when he
first saw the appellant at the station house, the appell ant
appeared "nornmal. He wasn't agitated and he appeared to be
pretty much the same when | left himfrom the arrest scene.”
Detective WIf did not see any injuries or marks on the
appellant, and the appellant did not seem to be under the
i nfluence of drugs or al cohol.

Detective WIf identified a photograph taken of the
appellant after the interview, at Central Booking, "probably
after mdnight" on March 17, 2000. The photograph, which was
taken as a routine part of the booking process, is a close-up
shot of the appellant's head and face. It shows no signs of
injury.

Detective WIf testified that, in his experience, Central
Booking will not accept for intake a prisoner with injuries or
one who is "intoxicated over a |level they think is unsafe" or
has "any wunusual psychol ogical problens."” | nstead, police
policy requires that such a prisoner immediately be transported
to Mercy Medical Center for evaluation by a doctor. Only after

nmedi cal clearance will Central Booking accept the prisoner. In
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this case, Detective Wl f expl ai ned, the appell ant was not taken
to the hospital for clearance and was accepted by Central
Booking -- both of which were inconsistent with his having
sustai ned any injuries.

At the end of the State's rebuttal case, neither the
prosecut or nor defense counsel made argunents to the court;
instead, they both said they were "submt[ting] on the
evidence." The court denied the appellant's notion to suppress,
wi t hout comment. The case then went to trial.?®

The appellant's witten statenment was adnm tted i nto evi dence
in the State's case, through Detective Wl f. In the defense
case, the appellant testified that he was physically abused by
four police officers (not three) before Detective WIf
interviewed him First, a man he thought was a sergeant choked
hi mwhi | e he was handcuffed to a chair. He then left and "three
nore officers" cane in, questioned him "choked" him "hit" him
threw him out of the chair, made him vomt, and told himto
clean up the vomt.

And the guy, O ficer WIf, he was asking nme am |

going to make a statenent. | made the statenent to
prevent them from choking me and beating me up.

S mmedi ately before the start of trial, the appellant was
permtted to discharge his public defender and represent
hi msel f; the court ordered the public defender to attend the
trial as "standby counsel," however.
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| was getting tired. | was already under the

i nfluence because | done did three bags of dope
already, so I'm tired of them punching me in ny
stomach so | said, "Yeah |I did it," so they would
| eave me al one. The questions on that statenment, |

didn't even read the questions or nothing |ike that.
| just signed my nanme right there saying | did it.

The appel | ant contends the circuit court erred inrulinghis
confessi on adm ssi bl e because the State’' s evidence was |legally
insufficient to “rebut the specific allegations of coercive
mstreatment” by the police that he <clainms rendered his
confession involuntary. Specifically, the appellant argues that
because Detective WIf acknow edged, in the State's case, that
there was a period of tinme when he (the appellant) was at the
station house and other officers may have had contact with him
it was incunmbent upon the State to call the officers who
al |l egedly abused him or some conbination of them or to cal
ot hers who had custody of himfromthe time he arrived at the
station house wuntil Detective WlIf arrived and began the
interview, to counter his testinony. He mai ntains that under
the circunstances, Detective Wlf’'s rebuttal testinmony and the
booki ng photograph were insufficient, as a matter of law, to
refute his testinmony about physical abuse. In advancing this
argument, the appellant relies on Mercer v. State, 237 M. 479

(1965); Streans v. State, 238 Md. 278 (1965); G Il v. State, 265

Md. 350 (1972); and Hutchinson v. State, 38 Md. App. 160 (1977).
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The State responds that this issue was not preserved and
| acks nmerit in any event. It argues that, in deciding the
t hreshol d question of voluntariness of a defendant’s confession
or incrimnating statement, the court may consider the totality
of the evidence. |In this case, the court did so, and properly
concl uded, based on the total evidence, that the State had net
its burden of proving voluntariness, notw thstanding that the
unidentified officers were not brought in to testify on
rebuttal. The State al so argues that any error by the court in
this regard was harm ess.

In Maryland, a defendant’s confession is adnmissible in
evi dence against himif it is:

(1) voluntary under Maryl and nonconstitutional | aw,

(2) voluntary under the Due Process Clause of the
Fourteenth Amendnent of the United States
Constitution and Article 22 of the Maryland
Decl arati on of Rights, and

(3) elicited in conformance with the nmandates of

Mranda [v. Arizona, 384 U S. 436, 86 S.Ct.
1602, 16 L.Ed.2d 694 (1966)].
W nder v. State, 362 M. 275, 305-06 (2001) (footnote omtted)
(citing Ball v. State, 347 M. 156, 173-74 (1997); Burch wv.
State, 346 Md. 253, 265 (1997); Hof v. State, 337 Md. 581, 597-
98 (1995); and Hoey v. State, 311 M. 473, 480 (1988)).

Vol unt ari ness under Mryland nonconstitutional (i.e., common

| aw) nmeans that the incrimnating remark must be “shown to be
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free of any coercive barnacles that my have attached by
i nproper neans to prevent the expression frombeing voluntary.”
Hlliard v. State, 286 Ml. 145, 150 (1979). The state common
| aw standard, “[i]n plain English, . . . nmeans that, ‘under the
totality of all the attendant circunstances, the statenment was
given freely and voluntarily.’. . . The ‘totality of the
circunstances’ test also governs the analysis of voluntariness
under the State and Federal Constitutional provisions.” Burch
v. State, supra, 346 M. at 266 (quoting Glliamv. State, 320
Ml. 637, 650 (1990)).

The State bears the burden of show ng that the defendant’s
confession was his free and voluntary act, and was "not a
product of force, threats, or inducenment by way of prom se or
advantage.” Parker v. State, 225 M. 288, 291 (1961).
Vol unt ari ness of a defendant's confession nmust be established in
a two-tier approach. First, the trial court nust rule on the
adm ssibility of the defendant’s confession, that is, whether it
passes constitutional and state common | aw nuster, and conports
with the requirenents of Mranda v. Arizona. Hof v. State,
supra, 337 Ml. at 604; Bagley v. State, 232 M. 86, 92-93
(1963). At that juncture, the State nust prove the
voluntariness of the confession by a preponderance of the

evi dence. Wnder, supra, 362 Ml. at 306. Once the court has
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rul ed the confession adm ssible, the issue of its voluntariness,
if generated at trial, “becones a question for the jury to
decide in the light of all the facts and circunstances of the
case,” Bagley, supra, 232 Md. at 93, and nust be proven by the
St at e beyond a reasonabl e doubt. W nder, supra, 362 M. at 306.

In reviewi ng the notion court's threshold ruling on whet her
t he defendant's incul patory statenment was voluntarily given and
hence is adm ssible, we consider only the evidence adduced at
t he suppressi on hearing. Pappaconstantinov v. State, 118 M.
App. 668, 670 (1998). We defer to the notion court's first-
l evel factual findi ngs and its Wi t ness credibility
determ nati ons. | d. We will not disturb the motion court's
ruling on adm ssibility "unless there was a clear abuse of
di scretion.™ Murphy v. State, 8 M. App. 430, 435 (1970)
(footnote omtted). We make our independent appraisal of the
| egal significance of the motion court's factual findings,
however. Pappaconstantinov, 118 Ml. at 670. Finally, we review
deci si ons on questions of |aw de novo.

(i)

The State maintains that because the appellant did not
argue, at the conclusion of the suppression hearing, that the
State’'s failure to specifically rebut his claims of police

coercion nmeant that its evidence of voluntariness was |egally
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insufficient, he failed to preserve the issue for appeal. | t
cites Brashear v. State, 90 Md. App. 709, 720, cert. denied, 327
Md. 523 (1992), in support. In that case, the defendant had
noved to suppress certain evidence on Fourth Amendment grounds,
arguing that one of two police officers who had entered his
apartnment and sei zed the evidence had had no right to enter the
apartnment at all. The single contested i ssue at the suppression
heari ng was whet her the appel |l ant had gi ven that officer consent
to enter the apartnent. The notion court ruled that consent had
been given. On appeal, the defendant argued that that ruling
was erroneous, and that the evidence should have been suppressed
because the ot her police officer should have obtai ned a warrant.
We reviewed the notion court’s ruling on the issue of consent
but declined to address the warrant i ssue, on the ground that it
was not raised or deci ded bel ow, and therefore was not preserved
for review

The instant case is not analogous to Brashear on the
guestion of preservation. The particular Fourth Amendment
argument raised for the first tinme on appeal in that case
i nvol ved questions of fact on which no evidence had been
presented and questions of l|aw that were not addressed or
deci ded bel ow. Here, the single issue before the court was the

voluntariness of the appellant’s statenent, and all of the
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evi dence and the ruling of the court addressed and deci ded t hat
i Ssue.

Once the appellant noved to suppress his statenment on the
ground that it was coerced, thereby placing the burden of the
State to prove the statenent’s voluntariness in an evidentiary
hearing in which the court was the decision mker, the | egal
sufficiency of the State’s evidence, |ike the |egal sufficiency
of the evidence to convict in a court trial, becane a question
of law inherent in the court’s ruling. Cf. M. Rule 8-131(c)
("in action tried without a jury, "[t]he appellant court wll
review the case on both the | aw and the evidence"); WIIlians v.
State, 5 Md. App. 450, 455-56 (1968) (holding that, in a case
tried by the court, the appellate court may entertain the i ssue
of sufficiency in the absence of a notion for judgnent of
acquittal, because the case shall be reviewed on the | aw and the
evidence). In other words, in ruling on the suppression notion,
the court necessarily had to deci de whether the State’ s evi dence
of voluntariness was legally sufficient to permt the witten
statement to cone into evidence. If the evidence was not
sufficient, the court was bound, in applying the law, torule it
i nadm ssi bl e, regardl ess of whether the appellant articul ated

the precise reason why it was not sufficient. Thus, by raising
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t he i ssue of voluntariness, the appellant preserved the question
of the sufficiency of the State’'s evidence on that point.
(i)

The |ine of cases the appellant cites to support his
argument that the State’'s evidence of voluntariness was
insufficient to counter his evidence of police coercion predates
Mercer, and includes Jackson v. State, 209 M. 390 (1956), in
whi ch the State acknow edged that the defendant had been beaten
by police officers two days before he gave a confession but
argued that the <confession was freely given because the
def endant was cal m and conposed at the time. |In rejecting that
argument, the Court of Appeals remarked, in dicta, that in
showi ng that a defendant’s confession was not induced by force
or other fornms of coercion exercised by police officers, “[i]n
practice, the State has alnost invariably attenpted to neet
[its] burden by calling all persons who had the prisoner in
charge.” 209 Md. at 394. In Bagley v. State, 232 M. 86
(1963), the Court clarified this coment, explaining that while
the State *al nost i nvari ably” goes about proving the
vol untariness of a confession by calling all the people who had
charge of the defendant, that is not a “mandatory rule”; on the
contrary, “‘[to] conpel all police personnel who ever viewed the

def endant while in custody to testify about the voluntary nature
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of a confession is unreasonable and not required.’” Bagl ey,
supra, 232 Md. at 94 (quoting People v. Reader, 186 N.E.2d 298,
302 (111. 1962)).

The case the appellant relies on nost heavily is Mercer v.
State, supra, 237 Md. 479, decided the year before Bagley. 1In
Mercer, the defendant was arrested on charges of housebreaking,
| arceny, and receiving goods and was taken to the police
station, where he was questioned by a nunber of officers.
Eventually, he made an oral confession. In a subsequent
chall enge to its voluntariness, he testified that two of the
interrogating officers, whom he identified by nane, used
physical force to induce himto confess, one by “smacking” him
inthe nouth and the other by grinding the heel of his shoe into
his foot. The State did not call either of those officers to
testify in rebuttal. I nstead, it called a third officer, who
had not been in the interrogation roomthe entire tine and had
|l eft before the all eged abuse occurred. That officer testified
that when he later returned to the interrogation room right
before the defendant made his confession, "he did not observe
any brui ses or marks” on the defendant. Mercer, supra, 237 M.
at 483.

The Court of Appeals held that the State’s evidence was

legally insufficient to prove the defendant’s confession was
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vol untary, because the defendant’s testinony about having been
physi cal |y abused was “uncontradicted by either of the persons
named.” 1d. at 484. The Court explained that the third
officer’s testimony about not having seen any bruises or marks
on the defendant after the physical abuse allegedly was
inflicted was not sufficient to rebut the defendant’s testinony,
given that the State did not call either of the officers who
supposedl y perpetrated the abuse.

In Streans v. State, supra, 238 M. 278, the defendant
sought to suppress two statenents he had made while in police
custody, on the ground that they were induced by threats and
prom ses. The State called Sergeant Tabeling, who testified
that three officers, including one officer whomhe identified by
name, had arrested the defendant at his home and taken himto
the station house, where he was held for several hours. Later
t hat day, Sergeant Tabeling questioned the defendant, and he
conf essed. Two days |ater, Sergeant Tabeling questioned the
def endant again, and elicited a second confession. Accordingto
Sergeant Tabeling, he did all the questioning hinself and no
threats or pronises were nade to induce the confessions.

The defendant testified that when the three officers took
him from his home, they prom sed he would be returned if he

answered questions, and proceeded to interrogate himwhil e they
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were in transit to the police station. Once at the station
house, Sergeant Tabeling and an Officer Butler both questioned
him and O ficer Butler promsed that if he nade a statenent
they would try to get him probation; otherw se, they would

“throw the book” at him and “get [himl nore tinme.” St reans,

supra, 238 Md. at 281

The State did not put on a rebuttal case.

The Court of Appeals held that the State’s evidence was
l egal ly insufficient to prove voluntariness. It enphasized that
the State did not contest that when the def endant was brought to
the station house he was in the custody of three officers other
t han Sergeant Tabeling and Officer Butler, and that it did not
call any of the three to rebut the defendant’s testinony about
the prom se they had made, even though Sergeant Tabeling had
di sclosed the identity of one of those officers in the State's
case. In addition, the State did not re-call Sergeant Tabeling
or call Oficer Butler torefute the defendant’s testinony about
the prom ses and threats allegedly made by them during the
i nterrogation.

In GII v. State, supra, 265 MI. 350, the defendant was
taken i nto custody and charged with arned robbery and ki dnapi ng.
He was interrogated by two police officers, and gave a

confessi on, which he |l ater sought to suppress on the ground t hat
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it was coerced. O ficer Corrigan, one of the two interrogating
officers, testified for the State that the defendant was advi sed
of his Mranda rights and signed a waiver, was interrogated, and
t hen confessed voluntarily. The defendant testified that during
the interrogation, at a point when he was alone with Officer
Hyson (the other interrogating officer), O ficer Hyson
threatened to punch himin the face if he asked any nore “smart
gquestions.” O ficer Corrigan then canme running into the room
and threatened to arrest the appellant’s girlfriend if he didn't
confess; Officer Hyson al so threatened to arrest the appellant’s
girlfriend.

On rebuttal, the State re-called O ficer Corrigan, who
generally refuted the defendant’s allegations. The State did
not call OFficer Hyson, however. On appeal, the Court of
Appeal s held that the State’'s evidence was |egally insufficient
to prove the voluntariness of the defendant’s confession. It
expl ai ned that because it was uncontradicted that the defendant
had been alone with O ficer Hyson, Oficer Hyson had to be the
person to rebut the allegations of coercion, “as no one else
[was] qualified to do so.” GIll, supra, 265 MI. at 353.

Finally, in Hutchinson v. State, 38 M. App. 160, the

def endant was apprehended in the District of Colunbia, by a

Mont gonmery County Police O ficer, for a hom cide that had been
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commtted an hour before in Maryl and. The defendant gave a
confession to the Montgomery County police officer. He | ater
chal | enged t he confession, testifying that before the Montgomery
County Police Officer questioned him he had been alone in a
room with a nenber of the District of Columbia Metropolitan
Police. That officer made an inplied threat by placing his gun
on the table and comenting that he could shoot the defendant
and then say the defendant had tried to grab the gun. The
def endant testified that he was so upset by the threat that he
started to talk. The State did not put on any evidence to rebut
that testinony. The <court adnmtted the confession into
evi dence.

This Court reversed the defendant’s convictions, observing
that the case was controlled by Streans and G I 1.

In the case sub judice, the appellant argues that the four
cases di scussed above establish that when it is uncontroverted
t hat the defendant was in the charge of an officer (or officers)
bef ore gi ving a confession, and the defendant has testified that
that officer (or officers) used force, threats, or promses to
i nduce his confession, the State cannot prove voluntariness
without at least calling as a witness one officer who was
present when the alleged threats or prom ses were nade, or force

applied. Thus, because it was uncontested in this case that for
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sone period of tine the appellant was in the station house but
not in the charge of Detective Wl f, Detective WIf’'s testinony,
standing alone, was legally insufficient to rebut the
al | egations of coercion. 1In addition, the appellant argues that
Mercer establishes that when a defendant clainms his confession
was coerced by the use of physical force, voluntariness cannot
be proven by the testinony of an officer who was not present
when the abuse allegedly took place that the defendant did not
t hereafter have bruises or other physical marks consistent with
the application of force.

We disagree with the appellant that considering the total
circunstances inthis case the State's evidence, inits case-in-
chief and on rebuttal, was insufficient as a matter of law to
prove the appellant's confession was made voluntarily. The
cases discussed above are distinguishable from this case in
several inmportant respects.

In Mercer, Streans, and GIl, the identities of the
of fendi ng of ficers were known but the State did not call themor
anyone who had been with themat the relevant tines. In Mercer,
the defendant identified the officers he clainmd used force
agai nst himby nane; the State did not call them however, and
instead put on a third officer who had no pertinent firsthand

know edge. In Streans, one of the three arresting officers who
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all egedly nade the prom ses to the defendant and was identified
by Sergeant Tabeling in the State’'s case was not called to
testify on rebuttal. Nor was Sergeant Tabeling re-call ed by the
State to refute the defendant's allegations of coercion during
the interrogation. In fact, the State did not put on any
rebuttal case. In G|, the defendant identified the officer
who allegedly made threats against him but the State did not
call the officer to rebut the allegations. In all three of
t hese cases, the State did not directly counter particularized
al |l egati ons of inproper threats and prom ses even though there
appeared to be no inpedinent to its doing so.

In Streams, G Il, and Hutchinson, the alleged police
m sconduct consi sted of the maki ng of prom ses and threats, not
the application of force. In those cases, there were no
vi deot apes or recordings that coul d have established whet her the
prom ses or threats were nade. The only neans of proving or
di sproving whether threatening or promsing words had been
spoken was by the testinmony of those to whom or by whom the
words were said or heard -- or those who would have been in a
position to have heard the words, if they were spoken. Thus, in
Streans and G1ll, the State not only failed to refute the
appellant's specific allegations of msconduct by identified

officers by calling the officers, it failed to do so under
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circunmstances in which that was the only way to refute the
al | egati ons.

In Hutchinson, the defendant could not identify the
Metropolitan Police Oficer who allegedly threatened him w th
hi s gun. Because there was no way to refute the defendant’s
testimony, other than by calling the unidentified officer to
testify, this Court was constrained to hold that in the absence
of that officer’s testinony voluntariness was not proven.

In the case at bar, unlike in Streams, GI|I, and Mercer, the
appellant did not identify the people he clainmed were police
of ficers who had physically abused him Hi s descriptions of
t hem were vague and general. The first man was i n pl ai ncl ot hes,
but had a nane tag that the appellant could not recall. The
only physical trait the appell ant of fered when asked to descri be
that man was that he was “[k]ind of tall.” It is inpossible to
tell fromthe appellant’s testinony whet her the nan was bl ack or
white. The appellant described the other two people only as a
black male and a black female. Al t hough in Hutchinson the
officer in question also was not identified, in that case the
al | eged m sconduct was the making of a threat, which, as we have
noted, only could be disproved by the officer hinmself. 1In this
case, the alleged m sconduct was the application of physical

force that, in the appellant's own words, |eft him bruised and
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bl eeding, with “busted lips, swollen eyes, head” that were
plainly visible when Detective WIf began questioning him and
still were visible when he was transported to Central Booking.
This is unlike the situation in Mercer, noreover, where the
application of force was not such as necessarily to have caused
an apparent injury, and the defendant never clainmed that it had.

In the i nstant case, the evidence presented by the State on
rebuttal targeted and refuted the nost specific, well-devel oped
aspects of +the appellant’s own testinony. The appell ant
enphasi zed that the alleged beating caused serious physical
injuries to his face that were evident when he was intervi ewed
and when he was booked. The State responded with a close-up
phot ograph of the appellant’s face that was taken at Centra
Booking, at the precise time that, according to the appellant,
he was bruised, bleeding, and cut up. The photograph shows no
injury to the appellant whatsoever. It is difficult to imgine
more conpel | i ng denonstrative evidence than this to counter the
appellant’s claim of coercion. Detective WIf’'s rebuttal
testi nony about the procedure at Central Booking for handling
prisoners with injuries was additional evidence to contradict
the pointed testinony the appell ant had given.

Unli ke the appellant's detailed and graphic description of

his alleged injuries, his testinmny about the three (later
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anended to four) police officers who all egedly beat hi mwas too
vague and non-specific to be readily countered by the State.
Detective WIf explained that there was no | og kept about who
m ght have encountered the appellant during the tinme he was
waiting at the station house, and that it was not standard
procedure to keep such a log. Thus, to have directly refuted
the appellant's allegations in this regard, the State woul d have
had to scour police personnel records to identify every male
police officer and every African-Anerican female police officer
who had been at the Northern District station house when the
appel l ant was awaiting Detective Wolf’s arrival, and would have
had to call all of themto testify.

The obj ective of the court in a suppression hearing on the
i ssue of voluntariness of a confession is to determ ne whet her
it is nmore probable than not that the confession was vol untary,
and not the product of coercive police tactics. In ruling on
that issue, the court my consider all evidence that is
conpetent and material to the question before it. As the early
cases in the Streanms-G 1|l line make plain, the lawis not wedded
to formulaic nmethods of proof in this regard. When a defendant
has offered detail ed, specific evidence about the injuries he
claims the alleged police coercion produced, evidence directly

countering the existence of those injuries is highly probative
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of whether the alleged coercion took place, and hence whet her
the confession was produced by coercion. When the sane
def endant neither identifies nor describes with any specificity
those he clainms used the coercive tactics to gain a confession,
it woul d not be reasonable to hold that the otherw se conpelling
proof by the State |oses its evidentiary value nerely because
the State did not attack allegations so vague as to not |end
t henmsel ves to direct rebuttal.

In this case, the court had before it Detective WIf’'s
testinmony that the appellant was given his Mranda warnings;
that no force, threats, or prom ses were nmade or used by the
police to gain the appellant’s confession; that the appell ant
did not have any injuries when the interview resulting in the
confession occurred; and that the appellant went through the
nor mal booki ng process, which would not have occurred if he had
been injured as he clainmed to have been. The court also had
before it a photograph showing that, within a short period of
time after the police interview, the appellant was uninjured,
contrary to his own testinony. Considering the totality of the
circunmstances, this evidence was legally sufficient to prove
t hat the confession was voluntary, and not the result of the use
of physical force. If the appellant had identified with some

degree of specificity the officers he alleged commtted the
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physi cal abuse, it would have been preferable for the State to
have called them too. That did not happen, however. The State
was not required to track down and call to testify every nale
police officer and every and African-Anerican female police
of ficer present at the Northern District Police Station on the

ni ght in question in order to prove voluntariness.

1.

The appellant also challenges the circuit court's failure
to nerge his sentence for felony theft of Pannella into his
sentence for robbery of Pannella. He argues that the rule of
lenity applies because the convictions arose out of the same
incident. The State concedes the issue.

In Bellany v. State, 119 M. App. 296 (1998), we exam ned
whet her a sentence for felony theft should be merged with a
sentence for robbery with a deadly weapon. W noted that nerger

i s eval uat ed under the "required evidence test,"” which provides:

where the sanme act or transaction constitutes a
violation of two distinct statutory provisions, the
test to be applied to determ ne whether there are two
offenses or only one, is whether each provision
requires proof of fact which the other does not.

Bel | any, supra, 119 Md. App. at 305 n.1 (quoting Bl ockburger v.

US., 284 US 299, 304 (1932)). We concluded that the two
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of fenses do not merge under the required evidence test because
each crime contains elenments separate and distinct from the
other. Felony theft requires proof of a taking of property in
excess of $300, and robbery with a deadly weapon requires
proving use of force and a dangerous or deadly weapon. |I|d. at
306.

Despite this, "even if the two offenses do not nerge, there
may be a nerger of penalties based on the rule of lenity."” Id.
at 306 (citing Spitzinger v. State, 340 M. 114, 124 (1995);
Gargliano v. State, 334 Md. 428, 437 (1994); White v. State, 318
Md. 740, 744 (1990); Clagett v. State, 108 M. App. 32, 51-52
(1996)). The rule of lenity mandates that the court eval uate
whet her the |egislature intended cunulative or successive
puni shnents, resolving any doubt or anmbiguities in favor of the
def endant. In Bellany, when we applied the rule of lenity, we
concluded that the sentence for the two crinmes had to merge.

We . . . have sone doubts, in |ight of our prior cases

and the history of comon | aw robbery and common | aw

| arceny, as to whether the legislature intended to

aut horize successive or cunulative punishnment for

felony theft and robbery. Those doubts nust be

resolved in favor of the defendant, so that under the

rule of lenity the sentences for robbery and fel ony

t heft shoul d nerge.

119 Md. App. at 307 (quoting Spitzinger, supra, 340 Md. at 124).
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In the case at bar, like in Bellany, the crimes of felony

theft and robbery do not nerge under the required evidence test.
Fel ony theft requires proof of the taking of property in excess
of $300 and robbery requires proof of the use of force, each
el ements not present in the other crinme. Nevertheless, for the
sane reasons expressed in Bellany, the rule of lenity dictates
merging the sentence for felony theft. Both convictions were
predi cated on the taking of the same property from the same
victimin a single incident. W cannot say that the | egislature
i nt ended cunul ati ve puni shment in t hat ci rcunst ance;
accordingly, the anmbiguity nmust be resolved in the appellant's
favor.

SENTENCE FOR FELONY THEFT VACATED
JUDGMENTS OF THE ClI RCU T COURT FOR
BALTI MORE CI TY OTHERW SE AFFI RMED.

COSTS TO BE PAI D BY THE APPELLANT.
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