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The appellant, Janes Riffin, challenges an Order issued by
Judge Thomas J. Bollinger in the CGrcuit Court for Baltinore
County affirmng the decision of the Baltinore County Board of
Appeal s, which denied his petitions for a special hearing,
special exception, and five separate zoning variances. On
appeal , he contends:

1. that the Board erred in finding that
the appellant’s proposed use of the
property constituted a “bungee | unping

operation”; and

2. that the Board acted arbitrarily and
capriciously in denying his petitions.[l

At some point in the spring of 1998, the appellant
petitioned the Baltinmore County Zoning Conmi ssioner for a
Special Hearing, for a Special Exception, and for nine area
parking and sign variances in an effort to operate a “Commerci al
Recreational Facility” at 1941 Geenspring Avenue Drive in
Ti moni um At that tinme, there existed on the property an old
one-story building which was rented for office space. The
property was zoned for ML. (Manufacturing -Light). It was the
appellant’s intention in seeking the exception and the variances
to Create a comrercial/recreation facility t hat woul d

accommodat e bungee j unpi ng.

We note that in his brief to this Court, the appellant
raised five issues with approxi mately twenty subcontentions. W
have condensed those subcontentions into two.
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On June 1, 1998, the Zoni ng Comm ssioner granted four of the
requested nine variances for existing non-conformng front and
side-yard setbacks but denied all of the other requests. The
appel l ant appealed that decision to the Baltinore County Board
of Appeals (“the Board”) and a three day public hearing began
on Novenber 25, 1998.2 |In the course of that hearing, the Board
heard extensive testinony from the appellant regarding his plans
for the property. The Board also heard testinony from adjacent
property owners, from the Ofice of the People s Counsel, and
from a representative from the Geater Tinonium Comunity
Council, all of whom testified in opposition to the appellant’s
petitions.

On Decenber 31, 1998, the Board issued an extensive witten
Opi nion denying the appellant’s request for both the Special
Heari ng and Special Exception for bungee junping and for the
requested variances that had been denied by the Zoning
Comm ssi oner . The appellant appealed to the Crcuit Court for
Balti more County. On October 4, 1999 a hearing was held before
Judge Bol linger. On Cctober 7, Judge Bollinger affirmed the

Board's decision, finding that it was supported by substanti al

The public hearing was held on Novenber 25, Decenber 15,
and Decenber 17, 1998.



evi dence
appel | ant

Wth
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and was not premsed on any error of |aw The

noted this tinely appeal.

regard to the standard of review to be applied in a

case such as this, we explained in Stover v. Prince CGeorge’s

County, 132 Mi. App. 373, 380-81, 752 A 2d 686 (2000), that:

[ W] hen revi ewi ng a deci sion of t he
adm ni strative agency, this Court’s role is
“precisely the sane as that of the circuit
court.” “Judicial review of admnistrative
agency action is narrow. The court’s task
on reviewis not to ‘substitute its judgnment
for the expertise of those persons who
constitute the adm nistrative agency.”

Rat her, “[t]o the extent the issues on
appeal turn on the correctness of an
agency’s findings of fact, such findings
nust be reviewed on the substantial evidence
test.” The reviewing court’s task is to
determne “whether there was substantia
evi dence before the adm nistrative agency on
the record as a whole to support its
conclusions.” The court cannot substitute
its judgnment for that of the agency, but
instead nust exercise a “restrained and
disciplined judicial judgnent so as not to
interfere W th t he agency’ s fact ual
concl usi ons.”

(Gtations omtted; enphasis supplied).

The appellant first contends that the trial court

erred in

denying his petition for a Special Hearing and a Special

Exception in order to accommbdat e bungee junping. The appell ant

specifically contends that the trial court erred in finding that

his proposed use of the property would anobunt to

a

“bungee
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junping operation,” which both parties agree is prohibited in
Maryl and,® rather than a “recreational use,” which is
perm ssible. W are not persuaded.

In its Opinion denying the appellant’s request for a Speci al

Hearing and Special Exception, the Board set out, in great
detail, its findings with respect to the appellant’s proposed
use:

The Board has carefully considered the
testi nony produced and the numerous exhibits
of the evidence admtted and itenms nmarked
for identification and weight assessnent.
This Board’s initial review involved bungee
junmping and how it is addressed in the
Maryl and Code. A review of the law and
supporting docunments afforded the Board
menbers sone insight into the thinking of

3 Md. Code, Business Regulation, 8 3-503 specifically
provi des:

8 3-503. Prohibition on bungee junping operation.

(a) Definitions. -- (1) in this section the
foll owi ng words have the neani ng indicat ed.

(2) “Bungee junp” means junping or falling by an
I ndi vidual froma height while attached to a rope or
cord that is elastic, rubber, or I atex.

(3) “Bungee junping operation” neans an operation
that allows an individual to bungee junp for a fee or

dues.

(b) Prohibition. -- A person may not conduct a
bungee j unpi ng operation.

(c) Penalties. -- A person who violates subsection

(b) of this sectionis guilty of a m sdeneanor and, on
conviction, is subject to a fine not exceedi ng $2, 500
or inprisonment not exceeding 6 nonths or both.
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the legislature on this subject. ... The
Board concluded that the bungee junping
operations as proposed by t he
appel l ant/petitioner was in actuality a
bungee junping operation. Regardl ess of
whet her using the word “operation” or the
word “activity,” it is semantical and one
resenbl es t he ot her . The i nference

regarding fees canme out in the testinony by
a crane operator who acknow edged that he
was paid by M. Rffin for operating the
crane, and that he expected to continue on
as a crane operator if M. Rffin were
allowed to have a bungee junping operation.
As wel |, M. Riffin i ndi cat ed t hat
i ndi viduals would be able to rent the crane
and /or any needed equipnent in order to
perform bungee junping activities. These
representations produce the appearance of
being a bungee junping operation, which is
not allowed by Maryland law, this would not
be a permtted use wunder the Baltinore
County Zoni ng Regul ations ["“BCZR'].

The Board t hen expl ored whether the appellant’s proposed use
could in any way be viewed as a Commercial Recreational
Facility, a permssible use for the property under the zoning
regul ati ons. In rejecting the appellant’s contention, the Board
st at ed:

The Board then | ooked at the definitions
of Commercial Recreational Facilities under
BCZR 101. ...The definition notes that a
commercial recreational facility shall not
include an anusenent park or simlar use.
Throughout the nunmerous discussions as to
what bungee junping would be considered, it
came up that it was frequently done in
conjunction wth amusenent-like operations
and was described by expert wtnesses as a
“thrill seeking activity.” It was noted
that State legislation regarding bungee
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junping was put in that Section of the
Annot at ed Code as anusenment activities

In rejecting the appellant’s final two argunents wth
respect to his request for a Special Exception, the Board found
1) that bungee junping did not qualify as a permtted use under
Section 253 of the BCZR which permts practice or physical
training conditioning facilities and fields for amateur or
prof essional sports organizations; and 2) that bungee junping
did not qualify as a use permtted wthout special exception
under Section 270 of the BCZR 2-115 Schedule of Specia
Exceptions. That Schedule provides that a comunity buil ding,
SW nmi ng pool, or other structural or |and use devoted to civic,
social or recreational and educational activities is a use
permtted w thout special exception.

The appellant is correct in that a requested special
exception should be granted unless there is substantial evidence
that it would have an adverse effect above and beyond those
i nherently associated wth such a special exception use
irrespective of its location wthin the zone. What the
appel lant fails to acknow edge, however, is that the Board nmade
a factual finding that the appellant’s proposed use of the
property anounted to a “bungee junping operation,” not a
“recreational facility.” That finding alone required the Board

to deny the petition for the special exception. The Board
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sinply cannot grant a special exception for a wuse that is
neither permtted by law nor by Baltinore County Zoning
Regul ati ons. There is substantial evidence in the record to
support that finding by the Board. W see no error.

Additionally, we note that even assum ng arguendo that the
Board erred in finding that the appellant’s proposed use was an
illegal “bungee junping operation,” we would still hold that the
Board did not err in denying the appellant’s petition for a
Speci al Exception. In its Opinion the Board carefully exam ned
the criteria for granting a request for a special exception

under Section 502.1 of the BCZR 4 After doing so, the Board

4Section 502.1 specifically provides:

Bef ore any Special Exception may be granted, it
must appear that the uses for which the Special
exception is requested will not:

a. Be detrinental to the health, safety or
general welfare of the locality involved;

b. Tend to create congestion in roads, streets
or alley therein;

C. Create a potential hazard fromfire, panic,
or ot her dangers;

d. Tend to overcrowd |and and cause undue
concentration of popul ation

e. Interfere wth adequate provisions for
(continued...)
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found that the appellant failed to satisfy those criteria. W
hold that there was substantial evidence on the record
supporting that decision.

Wth regard to the appellant’s variance requests, we note
that a variance, if granted, permts a use that is normally
prohi bited and presuned to be in conflict with the ordinance.

North v. St. Mary’'s County, 99 Ml. App. 502, 510, 638 A 2d 1175

(1994). “An applicant for a variance bears the burden of
overcom ng the presunption that the proposed use is unsuitable.
That is done, if at all, by satisfying fully the dictates of the

statute authorizing the variance.” North, 99 M. App. at 510.

In denying the appellant’s requests for variances, the Board

expl ai ned:

4(...continued)
school s, par ks, wat er, sewer age,
transformati ons or ot her public
requi rements, conveni ence, or inprovenents;

f. Interfere with adequate light and air;

g. Be consistent with the purposes of the
property’s zoning classification nor in any
ot her way inconsistent with the spirit and
i ntent of these Zoning Regul ations; nor

h. Be inconsistent with the inperneabl e surface
and vegetative retention provisions of these
Zoni ng Regul ati ons.
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Section 307.1 of the Baltinore County

Zoning Regulations states, in pertinent
part, as foll ows:

“...[T] he County Board of Appeals,
upon appeal, shall have and they
are hereby given the power to
grant variances from height and
area reqgulations...only in cases
where speci al ci rcunstances  or
conditions exist that are peculiar
to the land or structure which is
t he subj ect of the variance

request and wher e strict
conpl i ance W th t he Zoni ng
Regul ations for Baltinmore County
woul d resul t in practi cal
difficulty or unr easonabl e

har dshi p. .. Furthernore, any such
vari ance shall be granted only if
in strict harnmony with the spirit
and intent of said height, area ..
regul ati ons, and only in such
manner as to grant relief wthout
injury to public health, safety,
and general welfare.”

As well, this Board enjoys the guidance
provi ded by the Court of Special Appeals in
Crommell v. Ward, 102 M. App. 691 (1995)
In requiring a pre-requisite finding of
“uni queness,” the Court defined the term and
st at ed:

In the zoning context the “unique”
aspect of a variance requirenent
does not refer to the extent of
i nprovenents upon the property, or
upon nei ghbori ng property.
“Uni queness” of a property for
zoni ng purposes requires that the
subj ect property has an inherent
characteristic not shared by other
properties in the area, i.e., it
shape, t opogr aphy, subsurface
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condition, environnmental factors,
hi stori cal signi ficance, access,
or non-access to navigable waters,
practical restrictions inposed by
abutting properties (such as
obst ructi ons) or ot her simlar
restrictions.

It is this Board’s finding that the

proposed site is in no way unigue, unusua

or different from the other properties that
are existent in this ML.-1.M zone. The
Maryl and  Depart nment of Assessnents and
Taxation, real Property System map, shows
just how simlar in size and shape all of
the properties are along Geenspring Drive
Testinmony by M. Patton indicated that this
property was consistent with others in the
community, and he noted that the gentle
sl ope of f of G eenspring Drive was
consistent with other properties, further
noting that some chose to fill in their
properties bef ore bui | di ng and have
entrances at the rear of their |ocations.

At no time in the hearing did the

appel | ant entertain any hi st ori cal
significance to t he site nor wer e
envi ronment al or subsurface condi ti ons

docunent ed. M. Rffin did testify as to
the danmage to the interior of his building
but did not docunent the sanme wth
phot ographic exhibits, receipts for repairs
or docunentation by some authority regarding
the nature or extent of this damage. There
was no testinony or evidence regarding

abutting properties restricting hi s
activities or i mposi ng any uni que
characteristics upon his site. In the

absence of an initial finding of uniqueness,
the inquiry under Section 307.1 stops and,
in this case, the three variances nust be

deni ed.

(Enphasi s supplied). W see no error.



-11-
JUDGVENT AFFI RMED; COSTS TO BE

PAI D BY APPELLANT.



