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Responding to a 911 call, police officers entered the
apartment of appellant, Eduardo Elias Rosas Grant. That
intrusion led to a scuffle with appellant, and ultinmately the
di scovery of cocaine and drug-rel ated paraphernalia in his
room He was then arrested and charged with a variety of drug
of fenses, as well as assault and resisting arrest. A trial on
t hose charges was scheduled in the Circuit Court for Wcom co
County.

Before trial, appellant noved to suppress the drugs and
drug-rel ated paraphernalia, which included, anpbng ot her
things: a digital scale, a bow, a sifter, a cutting agent,
and a pestle. That notion was denied, and, after a bench
trial, appellant was convicted of possession of cocaine,
possession with intent to distribute, possession of a device
adopted for the production of controlled dangerous substances,
possessi on of paraphernalia, resisting arrest and two counts
of assaul t.

The circuit court thereafter merged appellant’s
conviction for possession of cocaine into his conviction for
possession with intent to distribute, and his conviction for

possessi on of drug paraphernalia into his conviction for



possessi on of a device adopted for the production of
control | ed dangerous substances. But the court denied
appellant’s request that it merge his assault convictions into
his conviction for resisting arrest.

Fol | owi ng sentenci ng, appellant noted this appeal,
claimng that the police had unlawfully searched his room
that the scale found in his bedroomdid not constitute a
devi ce adopted for the production of controlled dangerous
subst ances, and that his assault convictions should have been
merged by the circuit court into his resisting arrest
conviction. Although we reject appellant’s contention that
the search of his bedroom was unlawful, we agree that the
scale did not constitute a device adopted for the production
of controlled dangerous substances and that one of the assault
convi ctions should have been nerged with his conviction for

resisting arrest.

BACKGROUND

A. Mtion to Suppress Hearing

Prior to trial, appellant filed a notion to suppress “al
the evidence seized, both before . . . and after the search
warrant was obtained.” A pre-trial hearing was held on that

nmotion and testimony presented by both sides. The follow ng
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is a summary of the evidence presented at that hearing.

On the evening of June 3, 2000, at approximtely 7:30
p.m, the Salisbury City Police Departnent received an “open”
911 call; an “open” call is one in which no one speaks. In
this instance, however, there were sounds of fighting in the
background. In response to that call, police officers Howard
Drewer, Chris Taylor and Lisa Purnell went to the address they
were given by dispatch. That address was the apartnment of
appel | ant.

Upon arriving at appellant’s apartnent, the three
of ficers approached the front door. That door was “conpletely
open,” but the outer storm door was closed. The storm door
was alum numwi th a screen panel. Looking through the screen,
O ficer Tayl or observed a woman, |ater identified as Betty
Huntl ey, and a small child, Ms. Huntley’' s grandchild. The
smal | child, according to the officer, was “having fun wal ki ng
around the living room. ”

O ficer Taylor knocked on the storm door, and Ms. Huntl ey
| ooked at him  Through the screen, O ficer Taylor inforned
Ms. Huntley that the police departnment received an “open 911
l'ine,” and asked her if “everything [was] okay.” M. Huntley
responded that everything was fine, but did not approach the

officers. Instead, according to Oficer Taylor, she just
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“kept doi ng what she was doing.” Her peculiar behavior
prompted the officer to ask if he and his fellow officers
could enter the apartnment. When Ms. Huntl ey indicated that
they could, the three officers entered the apartnment but
remai ned in the foyer.

Wthin a few seconds, Ms. Huntl ey’ s daughter, Toneka
Jackson, “wal k[ ed] around the corner” wearing a white shirt
with “four or five blood spots.” The officers asked M.
Jackson if “everything [was] ok.” In reply, M. Jackson
stated, “there’s no problens,” and expl ained that her “child
[ had] dialed 911.” Referring to her bl ood stained shirt,

O ficer Purnell asked Ms. Jackson “who’s hurt?” She picked up
her daughter and stated, “[O h, she was running around and
fell and busted her lip.” She then brushed the small child' s
lip with her hand, as if to wi pe off blood. But Oficer
Tayl or noticed that “there was no bl ood com ng off on [Ms.
Jackson’s] fingers” and that “the child s |ips were not
swelled.” The officer further observed that the child s |ips
“didn’t | ook bruised at all, the child wasn’t crying, no puffy
eyes, eye’'s weren't red, it didn't ook like the child was
upset at all.” He further noted that Ms. Jackson’'s

expl anati on was inconsistent with the fact that the child “was

havi ng fun wal ki ng around the |iving roomwhen [the officers]
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first approached.”

The officers asked Ms. Jackson if there was anyone el se
in the house other than herself, her nother, and her child.
She replied “no.” Just as she said “no,” the officers “heard
a door shut behind [Ms. Jackson] coming from[the] hallway.”
Concerned that there m ght be an injured individual in the
apartnment, Officer Drewer wal ked over to the door and knocked.
From behind that door, appellant asked who it was, and O ficer
Drewer identified hinmself as a police officer. He then
requested that appellant open the door. Instead of conplying
with the officer’s request, appellant asked what he wanted.
The officer repeated his request.

VWil e this was going on, Ms. Jackson, who was with
O ficers Taylor and Purnell in the living room becanme upset.
O ficer Taylor asked her, “[Who's hurt, who's in there?” M.
Jackson replied, according to O ficer Taylor, “[What ever it
is, | didit,” and sat on a sofa in the living roomwth “her
head down.”

Finally, as O ficer Drewer had requested, appell ant
opened the door. He energed fromthe roomwith two scratches
on his neck that were “fresh and slightly bleeding.” In
addition to the scratches, appellant was hol ding a bandana to

his right arm O ficer Tayl or asked appellant to renove the
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bandana. When he did, the officer observed a three-quarter
inch cut within the crook of appellant’s elbow. This cut,
according to the officer, “appeared to be deep” and “freshly
bl eeding.” Appellant’s “eyes were really red and gl assy.”
“At that point, not knowing . . . if there was another person
in [the room injured or worse or caused the injury to
[ appel lant], O ficer Drewer went into the roomto | ook for
anybody else.” Referring to the cut on appellant’s arm
Officer Taylor then “asked [Ms. Jackson] where the knife was;”
she replied that appellant “had taken it . . . into the room”
The room Officer Drewer entered was “nmaybe fifteen feet
| ong by maybe ten feet wi de,” and rectangular in shape. The
door to the room which was at the base of the rectangle,
opened to the left. Looking into the roomfromthe door, the
ri ght side of the roomwas not visible. Fromthat vantage
point, Oficer Taylor testified, “[t]here could be .
easily five or six people that we could not see.”
I nside the room a sofa was resting against the |eft
wal I . Just beyond the sofa was a desk. Officer Drewer wal ked
past the sofa, |ooked down between the sofa and desk and, “in
plain view on a stack of . . . magazines or books, was a

ceramc bow, a pestle inside the ceramc bowm, a sifter

besi de both of those, and white powder kind of dusted on top
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of them”

Once O ficer Drewer observed these itens, appell ant
“becanme hostile and started fighting” with O ficer Taylor.
This led Oficer Drewer to immediately | eave the roomto
assist O ficer Taylor. After handcuffing and pl acing
appel l ant under arrest, O ficers Taylor and Drewer returned to
the room and | ooked for the knife used to cut appellant. In
their search for a knife, Oficer Drewer opened the top drawer
of the desk and found “several small baggi es of what appeared
to be at that point cocaine . . . .” The officers then ended
their search and sought a search warrant to search to
remai nder of appellant’s honme. After executing that warrant,
police found and seized two bags containing cocaine, twenty-
three “corner bags” of cocaine, a bow and pestle containing
traces of cocaine, a kitchen sifter containing traces of
cocai ne, Inositol powder, a digital scale containing cocaine
resi due, and zipl ock bags.

The notions court deni ed appellant’s notion to suppress.

I n doing so, the court found that exigent circunstances
existed justifying the pre-warrant search of appellant’s
bedroom and the itens discovered there —the bow, pestle, and
sifter which were coated with a powder l[ater found to be

cocaine, were in plain view of the officer. As for the
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cocai ne found in appellant’s desk drawer, however, the court
held that it was “not persuaded that it was necessary to
continue to search [the desk drawer] wi thout a warrant.”
“Neverthel ess,” continued the judge, “it may be properly
admtted as falling under the inevitable discovery exception
to the exclusionary rule.” The court thus denied appellant’s
notion to suppress as to all itens seized by the police from

appellant’s room

B. The Trial

At appellant’s bench trial, the State presented three
wi t nesses: Officer Howard Drewer, a forensic chem st, and
O ficer Matt Brown, an expert in drug trafficking. Oficer
Drewer testified nuch as he did at the suppression hearing.
But, at trial, he gave a nore detail ed account of the
of ficers’ struggle with appellant that led to the assault and
resisting arrest charges.

He stated that, after observing the bow, pestle, and
sifter on top of a pile of magazines, he turned and saw
Officer Taylor struggling with appellant. He ran over to
assist O ficer Taylor; at which point, O ficer Purnell joined
in the effort to restrain appellant. Officer Drewer infornmed

appel  ant that he was under arrest and instructed himto place
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hi s hands behi nd his back; ignoring that request, appell ant
continued to struggle. During that struggle, Oficer Drewer
was struck several tines by appellant’s arns and | egs. He was
al so kicked by appellant while he and the other officers were
attempting to handcuff him “The entire time,” Oficer Drewer
testified, “it was a westling match and a fight.”

The State’s second wi tness, |sabel Conley-Wters, the
forensic chem st manager for the Maryland State Police Crine
Lab, testified as an expert in the field of chem stry and the
anal ysis of narcotics. She stated that the bow, pestle, and
sifter seized from appellant’s room contai ned traces of
cocai ne.

The State’s third witness, Oficer Matt Brown, testified
as “an expert in the fields of evaluation, identification of

cocai ne, CDS investigations, and conmon practices of users and

dealers.” He testified that the Inositol powder, seized from
appellant’s room “is a comon form of cut or powder used to
break down powder cocaine for resale.” *“lnositol,” he
explained, “is . . . a body friendly chenical as opposed to

other things that are used for cut such as rat poison .
so, it’s a common, if not somewhat expensive way of increasing
your amount of cocaine.” “By breaking down the anount of

cocai ne that [drug deal ers] have,” he stated, “they’'re
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reducing the purity rate and they’'re also increasing the
anount of profit that they can make on any given amount of
cocai ne.”

As for the bow and pestle seized from appellant’s hone,
Officer Brown stated that they are used “in preparing powder
cocaine for distribution.” Officer Brown described the use of
the bow and pestle as follows:

[ THE STATE]: And how is [the bow and
pestle] used in that arena?

[ OFFI CER BROWN] : In different fashions
Soneti mes when cocai ne cones to the dealer
obviously it’s at a fairly higher purity
rate. Most dealers, as a matter of fact

all dealers that | have been acquai nted
with break that down for resale. Oten
that comes in chunks which are cut directly
off the kilo. Also the nixing, what’s
commonly referred to as cut or in this case
it’s Inositol, often cones in tablet form
Those itens have to be broken down and

m xed and this is a common way of doing

t hat .

[ THE STATE]: MWhat is actually placed into
the bow then?

[ OFFI CER BROWN] : Bot h cocai ne and what ever
the cut is.

[ THE STATE]: Then what is done with the
pestl e?

[ OFFI CER BROWN] : The pestle is used to nash
or break and mx the itenms as they are
mashed in the bow .

As for the sifter that was found in appellant’s room
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Officer Brown described the role it played “in the process” as
fol |l ows:

[ THE STATE]: How is that flour sifter
significant to the case, in your opinion?

[ OFFI CER BROWN]: Once again this is

another itemthat is used in the process

and preparation of powder cocai ne for

resal e.

[ THE STATE]: How is it used?

[ OFFI CER BROWN] : What was nmashed toget her

in this bow would be poured into [the

sifter] and basically it’s another way of

refining the powder or bringing it to a

finer powder as opposed to having clunps of

hard unm xed substance in the m ddl e of

your powder cocai ne.

Officer Brown then opined that the digital scale seized

fromappellant’s room was “used in packagi ng and produci ng
powder cocaine for resale on the street.” Hi s opinion was

based on “the white powder residue” he observed “all over the
scale” and on a series of electronically recorded weights
stored in the scale’s nmenory. He explained that the scale’s
“tara function,” “a function that records the |ast hundred or
so weights that were recorded to the scale,” recorded a series
of weights “consistent with the weights of quantities of
cocai ne when they are packaged for resale.”

At the end of the trial, the court convicted appel |l ant of

possessi on of cocai ne, possession with intent to distribute,
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possessi on of a device adopted for the production of
control | ed dangerous substances, possession of paraphernali a,
two counts of assault, and resisting arrest. The court nmerged
appellant’s conviction for possession of cocaine into
possession with intent to distribute, and the possession of
paraphernalia into the possession of a device adopted for the
producti on of controll ed dangerous substances. But it denied
appellant’s request that it merge the assault convictions into

the resisting arrest. This appeal followed.

DI SCUSSI ON

Appel | ant contends that the notions court erred in
denying his notion to suppress the itens seized fromhis room
He maintains that “the police intrusion well beyond the front
entrance way of the residence and then all the way to the far
end of appellant’s previously closed room. . . was
unr easonabl e under the Fourth Amendnent, and the evi dence seen
during the extended intrusion, as well as the fruits of that
initial search, should have been suppressed.” In other words,
appel  ant does not challenge the right of the police officers
to enter the apartnment after obtaining the consent of M.

Huntley to do so, but the search of appellant’s roomthat
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followed. In fact, referring to “the initial observations of
the responding officers” while standing in the foyer of the
apartnment, appellant states in his brief that “[t]he police
were reasonable in acting as they did during the first stage.”
But he does mmintain that what they “heard and saw’ at that
stage did not “support a reasonable belief that a warrantl ess
foray into and through [his] room was necessary.”

In considering the denial of a notion to suppress, we
| ook only to the record of the suppression hearing. See
Trusty v. State, 308 Md. 658, 670 (1987) (citing Jackson v.
State, 52 Md. App. 327, 332 n. 5, cert. denied, 294 Md. 652
(1982)). In reviewng that record, we defer to the fact-
finding of the suppression court and accept findings of facts
made by that court, unless they are clearly erroneous. Ferris
v. State, 355 wmd. 356, 358 (1999); McCray v. State, 122 M.
App. 598, 615 (1998); Grahamv. State, 119 Ml. App. 444, 449
(1998). We, however, nmake our own i ndependent constitutional
apprai sal by reviewing the law and applying it to the facts of
the case. Jones v. State, 343 Md. 448, 457 (1996). Having
done so in the case sub judice, we are satisfied that the
notions court did not err in denying appellant’s notion to
suppress. In other words, the warrantl ess search of
appellant’s room by police did not violate the Fourth
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Amendnent .

The Fourth Amendnment permts only reasonabl e searches and
seizures. See Carroll v. State, 335 Md. 723, 729 (1994)
(citing Florida v. Jinmeno, 500 U. S. 248, 249-50 (1991)).
Searches without a warrant are “per se unreasonable” except in
a few well -defined and carefully circunscribed i nstances.

Katz v. Unites States, 389 U.S. 347, 357 (1967). This is
particularly true when the search of a residence is involved.
In that instance “a greater burden is placed . . . on
officials who enter a honme or dwelling.” See Payton v. New
York, 445 U.S. 573, 587 (1980). A warrantless search of a
resi dence, however, is constitutionally perm ssible when

exi gent circunstances arise, see, e.g., Mncey v. Arizona, 437
U.S. 385, 392 (1978) (acknow edging the right of police to
conduct a warrantless search in “enmergency situations”), or,
in other words, when officials are faced with a ‘conpelling
need for official action and no tinme to secure a warrant.’”
See Wengert v. State, 364 Md. 76, 85 (2001) (quoting M chigan
v. Tyler, 436 U.S. 499, 509 (1978)). Indeed, “[e]xigent
circunmstances are ‘those in which a substantial risk of harm
to the persons involved or to the | aw enforcenent process
woul d arise if the police were to delay a search until a
warrant could be obtained.’”” See Wengert, 364 Mi. at 85
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(quoting United States v. Robertson, 606 F.2d 853, 859 (9th
Cir. 1979)).

Wth this in mnd, we begin our analysis with a review of
t he decision of the notions court. After summarizing the
“credi bl e testinmony” presented, the court stated, “The first
i ssue before the court is whether it was reasonable for the
officers to enter the apartnent at 205 Elizabeth Street and
thereafter if it was reasonable for themto check the roomin
whi ch the defendant was |ocated.”

Relying principally on United States v. Richardson, 208
F.3d 626 (7" Cir.), cert. denied, 531 U S. 910 (2000), the
court stated:

It seenms clear to this Court that
exi gent circunstances existed as a result
of , nunber one, the apparent struggle
reported on an open 911 |ine; and nunber
two, the officers’ observations at the
resi dence at 205 Elizabeth Street of at a
m ni rum a woman with what appeared to be
bl ood on her shirt. Any evidence that the
police officers inadvertently discovered in
plain view or as a result of some activity
on their part that bears a materi al
rel evance to the initial purpose of the
entry may lawfully be seized wi thout a
war r ant .

The court therefore concluded that the drug paraphernalia
observed lying on the floor of appellant’s roomwas |awfully

sei zed pursuant to the plain view doctrine.
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The court conti nued:

Now t hen, the second issue is whether
t he contraband found in the desk drawer may
be admtted even though it was not in plain
view. And the State argues that the desk
drawer was opened as a result of the
of ficers’ quest to recover the knife that
apparently had been used in the woundi ng of
t he Defendant and also for the officers’
safety.

Rej ecting that argument, the court observed that “before
t he drawer was opened the Defendant had been restrai ned and
t he room had been at | east partially secured” and “the

Def endant had been arrested.” The court therefore concl uded

that it was “not persuaded that it was necessary to continue

to search without a warrant.”
The court nonethel ess declined to grant the notion to

suppress as to “the cocaine that was found in the desk

drawer,” reasoning:

The cocai ne and drug paraphernalia the

of ficers saw once in the roomwere in plain
vi ew and adm ssible. Therefore, the
officers could have and |ikely would have
secured a search warrant for the apartnment
even if they did not observe the cocaine
bags in the desk drawer. The cocaine in
the desk drawer, the nost |ogical place in
whi ch to conduct a search not only for

evi dence of drugs but for evidence of a
weapon used in the assault on the

Def endant, woul d have been | ocated and
acquired in any event.

The court therefore held that the seizure of the bags of
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cocai ne was not violative of the Fourth Amendnent under the
i nevitabl e discovery exception to the exclusionary rule, a
concl usi on whi ch appell ant does not now question. Instead, he
chal l enges the right of police to enter his roomon the
grounds that there were no exigent circunstances to justify
that warrantless intrusion. Specifically, he clains that
“there was no reason to believe that anyone was hidden in the
roont and if there was, the police “did not have to go far
into the room which was 12 to 15 deep to ascertain that no
one else was there.” He further maintains that the possible
presence in appellant’s roomof the knife that was used to cut
himalso did not justify the search in question. “Ms.
Jackson,” appellant clainms, “had effectively admtted injuring
appel lant,” and neither she nor appellant was in a position to
enter the roomto obtain it.

Nonet hel ess, the analysis perforned by the notions court
and the conclusions it reached are sound. |In upholding the
ri ght of the police, under the exigent circunstances exception
to the warrant requirenment, to enter appellant’s residence and
his room up to the point when his desk drawer was opened, the
court, as noted earlier, chiefly relied upon Richardson. A
nore detailed review of that case is therefore appropriate.

In Richardson, police received a 911 tel ephone cal
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reporting that the defendant had raped and nurdered a wonan,
and that her body could be found in the basenment of the
defendant’ s residence. Richardson, 208 F.3d at 627. The
caller identified hinself to the 911 operator as an individual
living with the defendant. See id. at 628. A week before
this call, the police received a simlar tel ephone cal
reporting a nurder at the sanme address; that call, however,
turned out to be a false alarmas no nurder victimwas found.
See id.

In response to the 911 call, police officers went to the
def endant’ s home and conducted a warrantl ess search of the
residence. See id. Although their search failed to uncover a
body, police officers did find marijuana, crack cocai ne, drug-
packing materials, two scales, and a shotgun; therefore the
officers arrested the defendant. See id.

The defendant subsequently filed a notion to suppress
this evidence. Denying that nmotion, the district court
concl uded that exigent circunstances justified the warrantl ess
entry made by police, and then found defendant guilty for
unl awful |y possessing a firearm and possession with intent to
distribute cocaine. See id. at 627-29. On appeal, the
def endant chal |l enged the district court’s denial of his notion

to suppress, observing that the police had received a false
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call concerning the defendant a week earlier. See id. at 629-
30. Because of that false call, the defendant argued, there
was no reasonable basis for the officers to believe that
soneone inside the defendant’s house needed assi stance. See
id. The United States Court of Appeals for the Seventh Circuit
di sagr eed.

The Seventh Circuit began its analysis by noting that it
had previously “found that exigent circunstances justified a
warrantl ess search when the police reasonably feared for the
safety of soneone inside the premses.” See id. at 629.
Quoting Wayne v. United States, 318 F. 2d 205, 212 (D.C. Cir.
1963), it observed, “‘[t]he business of policenmen and firenen
is to act, not to specul ate or nedi ate on whether the report
is correct. People could well die in energencies if police
tried to act with the cal mdeliberation associated with the
judicial process.”” See id. at 630. But the Seventh Circuit
cautioned, “[A] police officer’s subjective belief that
exi gent circunstances exist is insufficient to nake a
warrantl ess search.” See id. at 629. The test, according to
that court, “is objective: ‘the governnment nust establish that
the circunstances as they appeared at the nonment of entry
woul d | ead a reasonabl e, experienced | aw enforcenent officer

to believe that sonmeone inside the house, apartnent, or hotel
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roomrequired i medi ate assistance.’”” See id. (quoting United
States v. Arch, 7 F.3d 1300, 1304 (7t" Cir. 1993)). In sum
the Seventh Circuit held that police nmay search a residence
without a warrant if they have a reasonable fear for the

saf ety of someone inside the prem ses, or reasonably believe a
person is in need of imediate aid.

Appl ying that standard to the instant case, we are
persuaded that the search of appellant’s room was
constitutionally perm ssible because the investigating
of ficers had a reasonable belief that there m ght be soneone
in appellant’s roomin need of “immedi ate assistance” or who
m ght be arnmed and dangerous. |ndeed, the circunstances of
the instant case are objectively even nore conpelling than
t hose faced by the investigating officers in Richardson.

In the case before us, the police received an open 911
call from someone at appellant’s residence. Although no one
spoke, there were background sounds indicating a struggle.
When police arrived, they peered through a storm door and saw
an elderly wonman, |ater identified as Betty Huntley, the
not her of Ms. Jackson, and a small child “having fun wal ki ng
around the living room. . . .” They informed Ms. Huntl ey
that they had received a 911 call and asked her if everything

was okay. She responded that everything was okay but
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strangely did not approach the officers or otherw se engage
them The officers asked if they could enter the residence
and Ms. Huntley replied that they could. Upon entering, they
observed Tonmeka Jackson, Ms. Huntley’s daughter, walk into the
living roomwearing a white shirt with “four or five bl ood
spots.” They asked Ms. Jackson if “everything [was]
okay,” and she responded “there’s no problem” claimng that
her child had dialed 911. To explain the blood stained shirt,
she stated that her daughter had fallen and “busted her lip,”
even though there was no evidence of blood on the child s |ips
nor any indication that the child had been crying. 1In fact,
her daughter appeared to be having fun. She then pretended to
wi pe away bl ood from her daughter’s lips. The officers asked
if there was anyone else in the house. Just as she said “no,”
the police heard a door shut in the hallway.

Bel i eving that soneone inside the prem ses m ght be hurt
or armed, one of the officers went to the door that had just
cl osed and knocked. From behind the door, appellant asked who
it was, and the officer identified hinmself as a police officer
and asked appellant to open the door. Instead of conplying
with the request, appellant asked the officer what he want ed.

At this time, M. Jackson, who was in the |iving room

with the other two officers, was beconi ng increasingly
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restive. In response to one of the officers’ questions as to
who was in the roomand who was hurt, she replied, “whatever
it is, | didit,” and sat on the sofa with her head down.
Finally, appellant conplied with the officer’s request to
open the door. When he did, the officer observed two
scratches on appellants’ neck that were “fresh and slightly
bl eeding.” The officer also observed that appellant was
hol di ng a bandana to his right arm \Wen he renoved the
bandana at the officers request, the officer observed a three-
quarter inch cut within the crook of his elbow. The cut,
according to the officer, “appeared to be deep” and “freshly
bl eeding.” The officer then entered the roomto determne if
t here was anyone el se inside who m ght be injured or arnmed.
Moreover, at that time, Ms. Jackson indicated to another
of ficer that the knife that had been used to cut appellant was
in that room Upon entering appellant’s room the officer
wal ked towards the back of the room and observed, on the
floor, the scale, pestle, bow, and sifter covered with a
white powder that he believed, based on his experience, to be
cocai ne. Consequently, the motions court had anpl e evidence
to find that exigent circunstances justified the entry of the
police into appellant’s residence and room

| ndeed, when consi dered altogether —the troubling 911
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call with background sounds of a struggle, Ms. Huntley’'s
pecul i ar behavi or when the police arrived, the fresh bl ood
stains on Ms. Jackson’s shirt, her patently false explanation
of how the bl ood stains got there, her attenpt to m sl ead
police by claimng no one el se was in the apartnent,
appellant’s initial refusal to open his door, the fresh cuts
pol i ce observed on his neck and arm once he did —there was a
“reasonabl e basis” for Officer Drewer to believe that soneone
el se was in the appellant’s room who m ght be either armed or
injured or both. Exigent circunstance therefore justified the
warrantl ess search of appellant’s room See Al exander, 124
Md. App. at 277. Because the police had a |awful right to
search that room they also had a right to seize drug
paraphernalia in plain view. See Wngert, 364 Ml. at 87-90.

Appel I ant cl ai ns, however, that the notions court should
have relied upon United States v. Meixner, No. 00-CR-20025-BC,
2000 U. S. Dist. LEXIS 15857 (E.D. Mch Cct. 23, 2000), and not
Ri chardson. Specifically, appellant argues that Meixner is
factually simlar to the instant case. In Mixner, during an
argunment between the defendant and his girlfriend, she dialed
911 and hung up without speaking. The argunent ended, and the
two got ready for bed.

The girlfriend s 911 hang-up call provided police with
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caller identification information. Wth that informtion,
state police officers drove to the address given to them by

di spatch. Upon arriving at that address, the officers knocked
on the defendant’s door. The defendant answered the knock,
and the officers infornmed himof the 911 call. \Wen the

def endant stated that he made no such call, the officer asked
if there was another person in the residence. The defendant
replied that there was and called out to his girlfriend. The
defendant’s girlfriend energed fromtheir bedroom sat down on
t he couch, and did not |ook at the officers. She was scantily
dressed and appeared to be crying. Neither the girlfriend nor
t he defendant showed any signs of injury, but both appeared to
have been drinking alcohol. The defendant’s girlfriend did
not acknow edge making the 911 call and inforned the officer
that his presence was not needed. Nonethel ess, w thout the

def endant’ s consent, the officer made a warrantless entry and

searched his home to determine if there was anyone inside “in
need of imrediate aid.” The officer’s search revealed a rifle
on a wall in the main bedroom and a derringer-style pistol on

the closet shelf. These weapons were not seized, and no
arrests were nade.
Later, the officer reported his findings to an agent of

t he Bureau of Al cohol, Tobacco, and Firearns (“BATF”). Using
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that information, the agent obtained a search warrant. A
search of the defendant’s hone resulted in the seizure of the
firearms previously observed by the state police. The
def endant was thereafter charged with being a felon in
possessi on of a firearm and of possessing a sawed-off shot gun.
The defendant filed a notion to suppress, claimng that the
BATF' s search warrant was tainted by the earlier warrantl ess
entry by state police into his home. The United States
District Court for the Eastern District of M chigan agreed.

I n determ ning whether the 911 hang-up call justified the
warrantless entry in question, the district court

di stingui shed Ri chardson fromthe case before it.

Unli ke the situation in Richardson,
the 911 call in this case announced no
energency. It was a hang-up call which at
nmost gave rise to the possibility of an
enmergency. \Wen the officers arrived at
the scene, they encountered denials from
t he occupants of the residence that an
enmer gency existed. O course, the officers
were not obligated to take the word of the
subj ects that no m schief was afoot; yet
wi t hout sone positive indication to the

contrary -- sonme objective manifestation of
the exi stence of an energency situation
demandi ng i medi ate action -- the officers

were not justified in physically intruding
into the sanctity of the hone.

Mei xner, supra at *27.

The only feature shared by Meixner and the instant case
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is that both involved an “open line” 911 call —a call in

whi ch the nmaker does not speak. But that is where simlarity
bet ween the two cases ends. Unlike the 911 call in Meixner,
the “open line” 911 call in the instant case gave rise to nore
than just a nere possibility of an emergency. |In the

background, sounds of a struggle were heard.

Mor eover, contrary to appellant’s claimthat in both
cases the investigating officers were net with a “peacef ul
scene,” the officers’ initial encounter with the occupants in
appellant’ s apartnment was far fromnormal. M. Huntley’s
evasi ve answers were swiftly followed by the appearance of M.
Jackson in a blood stained shirt. The officers’ fears were
t hen hei ghtened when Ms. Jackson concocted a patently false
expl anation for the blood stains —blam ng them on her
daughter’s fall —and then falsely asserting that there was no
one else in the apartnment.

The enmergence of appellant fromhis roomwth scratches
on his neck and a cut on his armled the officers to
reasonably believe that there m ght be sonmeone injured or
armed in his room Thus, in contrast to Meixner, the officers
had “sone objective manifestation of the existence of an

ener gency situation demandi ng i mredi ate action.”
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1.

One of the itens seized from appellant’s room was a
digital scale. That scale provided the basis for convicting
appel | ant of possession of a device adopted for the production
of a controll ed dangerous substance under Maryl and Code (1957,
1996 Repl. Vol., 2000 Cum Supp.), Art. 27, 8 286(a)(4). Also
sei zed, anong other things, were a bow, a pestle, a sifter,
and G & C Inositol powder, a cutting agent. Most of those
items had a white powder residue. Chal | engi ng t hat
conviction, appellant argues that “the State’'s expert w tness
testified only that the scale was ‘used in packaging and
produci ng powder cocaine for resale on the street,’” and that
there was no evidence that the scale was adopted for the
producti on of cocaine. W agree.

Section 286(a)(4) makes it unlawful for any person to

possess any device “adopted for the production of controlled

dangerous substances . . . .” “Production” is defined by §
277(u) as including “the manufacture . . . of a controlled
dangerous substance.” And “manufacture” is defined by §

277(p) as “the production, preparation, propagation,
conmpoundi ng, conversion or processing of a controlled
dangerous substance either directly or indirectly by

extraction from substances of natural origin, or independently
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by means of chemical synthesis . . . .” (Enphasis added.)

The State does not contend that the scale was used for
t he purpose of extracting cocaine “from substances of natural
origin,” but it does maintain that the scale in question was
adopted for the production of cocaine by chem cal synthesis.
I nterestingly enough, both sides cite Davis v. State, 319 M.
56 (1990), in support of their respective although conflicting
positions on this issue.

In Davis, the issue before the Court of Appeal s was
“whet her a glass jar adopted for the purpose of coating
parsley with phencyclidine (PCP), or plastic ‘baggies’ and
ot her contai ners adopted for packagi ng or repackagi ng of PCP,
can, under the particular circunstances of [that] case, be
consi dered devices for the production of a controlled
dangerous substance within the meaning of [Article 27, §
286(a)(4)].” See Davis, 319 Md. at 58. |In that case, the
police found in appellant’s autonobile, anmong other things,
one glass jar containing PCP treated parsley flake residue,
one glass jar containing PCP treated parsley flakes, a film
canister with residue, and five plastic baggi es containing PCP
treated parsley in a glass jar. See id.

At trial, the State’s expert witness testified that the

jars were used “to coat the parsley with PCP.” See id. at
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59. Once coated with PCP, the parsley was nmeasured and

di vided into sal eable quantities using the film canister, and
then placed into the plastic baggies. See id. The defendant
was found guilty of the possession of a device adopted for the
production of PCP with the intent to distribute under 8§
286(a)(4), as well as possession of PCP and possessi on of PCP
with the intent to distribute it. See id.

Revi ewi ng t he defendant’s conviction under 8§ 286(a)(4),
the Court of Appeals held that “[t] he obvious legislative
intent was to include packaging and | abeling within the
definition of ‘manufacture’ when that packaging or |abeling is
in conjunction with a true manufacturing process.” See id. at
62 (enphasis added). The Court concluded that “[t] here [was]
no evidence that Davis was manufacturing PCP, and neither the
application of PCP to parsley nor the packagi ng or repackagi ng
of the coated parsley can properly be called manufacturing.”
See id. “If it is not manufacturing,” the Court stated, “it
cannot fit within the statutory definition of ‘production.’”
See id. The Court concluded that the evidence was not
sufficient to support Davis’s conviction for possession of a
devi ce adopted for the production of PCP. See id.

Citing the Court of Appeals’ definition of “nmanufacture”

in Davis, appellant argues that the evidence was not
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sufficient to support his conviction under 8§ 286(a)(4). On

t he ot her hand, appellee maintains that “the evidence showed
that [appellant] was engaged in the manufacture of cocaine,

i ndi cated by the presence of the cutting agent, bow and
pestle, and sifter, as well as the expert testinmony detailing
how t hose objects are utilized.” The expert testinony to

whi ch appellee refers was that of O ficer Matt Brown, “an
expert in the fields of evaluation, identification of cocaine,
CDS investigations, and common practices of users and

deal ers.”

“[1]n a sufficiency of the evidence chall enge, the
appellate court is not to ask whether it believes that the
evidence at trial established guilt beyond a reasonabl e doubt.
Rat her, the court only asks ‘whether, after view ng the
evidence in the |light nost favorable to the prosecution, any
rational trier of fact could have found the essential elenents
of the crime beyond a reasonable doubt.’”” State v. Pagotto,
361 Md. 528, 534 (2000) (quoting Jackson, 443 U.S. at 319).

O ficer Brown testified only to “the process” appell ant
enpl oyed to “break down powder cocaine.” This “break down”

i nvol ves “reducing the purity” of cocaine by adding a
substance, in this case Inositol, to “increase[] [the] anpunt

of cocaine” for resale. This process, known as “cut[ting],”
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“increases the amount of profit that [one] can nmake on any
gi ven amount of cocaine.” “Cutting” cocaine is thus no nore a
part of a manufacturing process than was coating parsley with
PCP in Davis. Both processes involve only the manipul ati on of
a controll ed dangerous substance already in its produced form

As noted earlier, the term “manufacture” is defined by §
277(p) as “the production, preparation, propagation,
conpoundi ng, conversion or processing of a controlled
dangerous substance . . . by neans of chem cal synthesis
" Consequently, the process of “cutting” cocai ne nust
i nvol ve “chem cal synthesis” to fall within the manufacturing
process proscribed by 8 277. Because the term “chem cal
synthesis” is not defined in 8§ 277, we nust turn to extra-
statutory authorities.

According to the McGraw-Hi Il Dictionary of Chem cal Terns
83 (1984), a “chem cal synthesis” is “[t]he formation of one
chem cal conmpound from another.” And a “conpound” is a
“substance whose nol ecul es consi st of unlike atonms and whose
constituents cannot be separated by physical neans.” See id.
at 99. In other words, a chenical synthesis results in the
creation of a new substance.

“Cutting” or, in other words, diluting cocaine by adding

a substance that does not chem cally alter cocaine, does not
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constitute a “chem cal synthesis.” Because the process of
“cutting” cocaine is not a “chem cal synthesis” and,

t herefore, does not involve the manufacture of cocaine,

appel lant’s conviction for possession of a device adopted for

t he production of cocaine cannot stand.

L1l

Appel  ant was charged with three counts of second degree
assault and one count of resisting arrest; all of these
charges arose out of his scuffle with Oficers Taylor, Drewer,
and Purnell. Subsequently, the trial court found appell ant
not guilty of assaulting O ficer Purnell, but guilty of
assaulting O ficers Taylor and Drewer, as well as resisting
arrest.

Appel | ant contends that the trial court erred in
declining to nerge his assault convictions into his conviction
for resisting arrest. In support of this contention,
appel l ant argues that the only evidence supporting his
convictions for assault consists of the same evidence
underlying his conviction for resisting arrest. O as

appel lant puts it, [ T here [were] no independent assaults in
this case.’”

For that proposition, appellant relies on Cooper V.
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State, 128 Md. App. 257 (1999). In that case, the issue
before this Court was whether to nerge the defendant’s two
convictions for assault into his conviction for resisting
arrest. In Cooper, the defendant purchased cocaine from an
undercover police officer. After that purchase, the defendant
wal ked away and the undercover police officer notified an
arrest team sequestered nearby, of the conpleted transaction
and defendant’s attire.

One of the officers of the arrest team approached the
def endant. When he attenpted to make an arrest, the defendant
punched himrepeatedly in the head. Another officer noved in
to assist with the arrest, and was struck in the face by the
defendant. Ot her nenbers of the arrest teamthen arrived and
handcuffed the defendant.

When the defendant appealed his conviction to this Court,
we applied the required evidence test to determ ne whether to
merge the defendant’s convictions for assault into his
convictions for resisting arrest. The required evidence test
““is a long-standing rule of law to determ ne whether one
of fense is included within another when both are based on the

same act or acts.’” See McGath v. State, 356 Md. 20, 24
(1999) (quoting State v. Lancaster, 332 wd. 385, 409-10

(1993)). The test is: “'if all of the elements of one
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of fense are included in the other offense, so that only the
|atter offense contains a distinct elenment or distinct

el ements, the former nmerges into the latter.”” See id. at 23
(quoting Lancaster, 332 Md. at 456-57).

Applying that test, this Court in Cooper held that
because all of the elenents of assault are included in
resisting arrest, and because the defendant’s assault
convictions stemed fromthe same acts sustaining his
conviction for resisting arrest, the defendant’s convictions
for assault nmerged into his conviction for resisting arrest.
See Cooper, 128 MI. App. at 266.

Cooper, however, is factually distinguishable fromthe
instant case. |In Cooper, the defendant’s assaultive behavior
occurred in the course of his resisting arrest. Here, in
contrast, appellant’s assault on O ficer Taylor, unlike his
assault on Officer Drewer, occurred before any attenpt was
made to arrest him
We therefore conclude that the circuit court properly
convicted appellant of assault for striking Oficer Tayl or
but, as the State conceded in its brief, inmproperly failed to
mer ge appellant’s conviction for assaulting Oficer Drewer
into his conviction for resisting arrest.

CONVI CTI ON FOR POSSESSI ON OF
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AN | NSTRUMENT ADOPTED FOR
THE PRODUCTI ON OF CONTROLLED
DANGEROUS SUBSTANCES
REVERSED.
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CONVI CTI ON FOR ASSAULT ON

OFFI CER DREVER VACATED,;
JUDGMENTS OTHERW SE

AFF| RVED.

COSTS TO BE PAI D THI RTY
PERCENT BY APPELLANT AND
SEVENTY PERCENT BY W COM CO
COUNTY.



