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In this termnation of parental rights case, we nust
consi der whether a child has the right to withdraw his statutory
consent to a petition seeking term nation of parental rights.
John B., Jr. (“John”), appellant, the mnor child of Sheri H
and John B., Sr., conplains, inter alia, that the Circuit Court
for Baltinmore City erred or abused its discretion when it did
not permt himto withdraw his “deened consent” to a Petition
for Guardi anship, with the Right to Consent to Adoption or Long
Term Care Short of Adoption (“the Petition”). The Petition was
filed on February 23, 2000, by the Baltinore City Departnent of
Soci al Services (“the Departnment” or “DSS”), appellee, when John
was ten years of age. The circuit court subsequently granted
the Petition.?

Fromthe tinme that John cane into the Departnment’s care in
1995, he was placed with his paternal grandparents, Christine
and Melvin G Because John was happy with that placenent, he
did not object to the Petition and was deened to have consented
toit. However, both before and at the termi nation of parental

rights (“TPR’) hearing on March 28, 2001, John’s counsel advi sed

! Neither parent is a party to this appeal. Ms. H., who
objected to the Petition, appeared through counsel at the
heari ng, but she has not appealed the circuit court’s ruling.
John B., Sr. neither objected to the Petition nor attended the
heari ng.

We observe that the nother’s nanme is spelled variously as
Sherri, Sherry, and Sheri. We shall wuse the spelling as it
appears in appellant’s brief.



the court that John no | onger agreed to the Petition. Claimng
that John is deeply “attached” to his nother and has *“strong
ties” to his two siblings, his attorney sought to revoke John’'s

statutory consent, and voi ced John’s opposition to the Petition.

On appeal, John presents three questions for our review,
whi ch we have reordered and rephrased slightly:
l. Did the trial court err in failing to consider
whet her the child s changed circunstances
warranted relief from the 30-day response
deadline to the show cause order?

1. Did the trial court err in failing to consider
evi dence regarding John’s famly ties?

L1, Was the evidence sufficient to support the
term nation of parental rights?

For the reasons set forth below, we shall affirm
FACTUAL SUMVARY
John was born on July 10, 1989. He has a younger half
sister, Shunta F., born on January 3, 1993, and an ol der half
br ot her, James H., born on March 12, 1984. The Departnment fil ed
a termnation petition as to John and Shunta, but not as to

Janes.? DSS acknow edges that John is “close” to his siblings.

2 The court heard the Petition as to Shunta at the sane tinme
that it heard the Petition as to John. Shunta has not
chal l enged the court’s ruling granting the Petition.
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Shortly after Shunta’'s birth, the hospital reported that
both she and Ms. H. tested positive for drugs. Nevert hel ess,
the three children did not conme into care until August 1995,
when t hey were renmoved because Ms. H.’s drug probleminterfered

with her ability to care for the children. At the time, the

children ranged in age from eleven to two. When John was
renoved, he was immediately placed wth his paternal
grandparents, with whom he has resided ever since. In his

brief, appellant recognizes that “[t]here is no question but
that John’s current placenment with his grandparents affords him
a stable environnment.”

On Septenber 14, 1995, by agreenent of the parties, the
children were found to be children in need of assistance
(“CINA") and committed to the Departnment. Thereafter, beginning
in 1995, Ms. H. entered several service agreenents. In John's
brief, he concedes that his nmother “failed to adhere” to those
agreenents.

On August 4, 1995, Ms. H. entered her first service
agreenment, in which she agreed to obtain drug treatnent and
attend parenting classes. On August 15, 1995, she al so agreed
to a safety plan, in which she acknow edged her drug probl em and
her failure to provide proper care for her children. Further,

she agreed to enter a drug detoxification and treatment program



Ms. H. executed a second service agreenent on Novenmber 22,
1995, in which she again agreed to conplete drug treatnent,
obtain a stable hone, and attend parenting classes. On the sane
day, she entered a residential drug treatment program but |eft
just three days later. She did not conply with the provisions
of the service agreenent or the safety plan. Ms. H.
subsequently had “sporadic contact” with her caseworker. On
Novenmber 23, 1999, Ms. H. entered yet another service agreenent,
whi ch again provided for drug treatnment, parenting cl asses, and
stabl e housing. M. H did not conply with its terns.

Thr oughout this tinme, John consistently desired both sibling
and parental visitation. Al t hough the Departnent recomended
regular sibling visits, John frequently conpl ained about the
i nadequacy of visitation. Inits transfer summry dated August
12, 1996, the Departnment acknow edged that “John needs to visit
with his siblings. He is very close to his brother.”

When John was ni ne years ol d, he expressed a desire “to grow
up with his paternal grandparents.” At that time, neither of
John’s parents had mintained regular contact wth the
Depart ment, even t hough t hey saw John occasional ly.
Accordi ngly, on or about March 22, 1999, the parties agreed to

a pernmanency plan for John of relative placenent for the purpose



of adoption or custody and guardi anship. 3

On July 28, 1999, the Departnent wote a letter to John Sr.,
informing himthat DSS was initiating term nation of parental
ri ghts because John had been in care for “too long.” In a
stipul ati on of Septenber 29, 1999, the Departnent noted that the
permanency plans for all three children were subject to change
and were pendi ng reeval uati on by the Show Cause Commttee. The
Depart nent subsequently changed the permanency plan for John and
Shunta to adoption, while the permanency plan for Janes H.
continued to be long-termfoster care.

As we noted, DSS filed the Petition on February 23, 2000,
when John was ten years old. A Show Cause Order was served on
Ms. H on April 17, 2000, and she tinmely objected. John’ s
father was served with the Petition on June 4, 2000, and did not
obj ect . By notion on May 2, 2000, John’s counsel conpl ai ned
about service of the Show Cause Order on appellant. As a
result, on May 5, 2000, when John was about two nmonths shy of
his eleventh birthday, the Departnment re-served the Show Cause
Order on John’s attorney. Accordingly, at a hearing on June 6,

2000, John’s counsel w thdrew her notion chall enging service of

3 Appel l ant points out that a permanency plan of relative
pl acenent for the purpose of adoption or custody and
guardi anship differs from a permanency plan for adoption. It
does not necessarily require or contenplate a term nation of
parental rights. See Md. Code, Fam Law 8 5-525(e)(2).



t he Show Cause Order. She also said: “We have no objection to
the TPR at this tinme.” Nevertheless, John's attorney expressly
sought to preserve John’s “right to be able to participate”
fully at the TPR hearing. DSS did not object to that request,
and the court responded: “Just in case. Right, right.”

John explains that, initially, he did not oppose the
term nation of parental rights, because he “was in a stable
Situation with his grandparents and was happy to stay wth
them” Over the next several nonths, however, as John conti nued
to mature and grow “very close” to his famly, he changed his
m nd. Accordingly, at a conference on January 9, 2001, John’'s
counsel informed the circuit court that John had “undergone
devel opnental changes and [he] was no longer in favor of the
term nation.” The court gave John's |awyer an opportunity to
speak with John and to det erm ne whet her counsel had to w thdraw
from her dual representation of John and Shunta, to avoid a
possi bl e conflict. John’ s counsel subsequently advised the
court on January 16, 2001, that John was, indeed, “adamantly
opposed to ternmi nation.” Accordingly, the court appointed a new
attorney for Shunta.

At the term nation of parental rights hearing on March 28,
2001, neither M. H. nor John was present, but both were

represented by counsel. John’s counsel advised the court,



wi t hout objection, that John wanted to remain in the care of his
pat ernal grandparents, but opposed the severance of legal ties
to his parents and siblings. Further, she explained that John
“consi dered hinself a part of his biological famly,” and wanted
to mintain arelationship with his siblings. Suggesting to the
court that term nation of parental ties would “devastate” John,
his |l awer urged the court to allow John to withdraw his prior
consent to the Petition and to deny DSS s request.

At the TPR hearing, all the parties proceeded by proffer,
wi thout any limtation i nposed by the court. In connection with
its proffer, the Departnent offered its entire record as an

exhi bit, although the court admtted only those portions “which

do not contain inappropriate hearsay.” Wth respect to the
proffer made by John’s counsel, the following colloquy is
rel evant:

[ THE COURT]: [John’s | awyer], any evidence or proffer
as to John’s case?

[ APPELLANT' S ATTORNEY]: Yes, Your Honor. Let nme say
that if John B. was here he would try to explain to
the court at 11 years old exactly what has personally
happened to him with regard to both his nother, his
father and now his caretaker[s], his paternal
gr andpar ent s.

As the State has shown, John has, in fact, been
with the departnment since the early age of 1995 [sic],
has had the departnment’s involvenent, but from his
perspective he’'s been with his famly. His primry
caretakers are his grandparents, his paternal
gr andparents.

If he was here he would talk about how he
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treasured the visits that he does have with his
nmot her, and that he honors and would |love to be able
to keep a relationship with his nother that woul d not
entail term nation of parental rights.

I n addition to that, he does have contact with his
father because he’s with his paternal grandparents
and, in fact, would find it devastating if, in fact,
his parents’ legal ties and all other ties were
term nated at this tine.

To the extent that a child can understand what
term nation of parental rights nmean, and to the extent
that counsel could explain that, | think that John
clearly did not understand the magnitude of what that
meant until January 2000, at which tinme he intimted
to his counsel that he was not in favor of TPR

In this instance at one tine | thought there was
sone confusion as to whether —-

[ THE COURT]: For January 2001

[ APPELLANT’ S ATTORNEY]: 2001, |'m sorry, Your Honor.
Thank you. Counsel tal ked with John extensively about
hi s conprehension of that, and | think it was at that
time that he clearly said no, | really don't want this
to happen.

What we’'re asking for the court to do is to
recogni ze first of course his right to be able to get
a cognitive point of understandi ng what that neant,
and two, to respect that with regard to the enotional,
psychol ogical, and |l egal ram fications of his right to
be term nated.

| know for the record it was the early stipulation
intimate to that [sic]. At one tinme Janmes (i naudible)
was part of this, his brother. The Departnment did not
choose to request termnation of parental rights for
him He' s 16 years ol d.

| think that those boys are very, very close and
bonded, and, in fact, we represent all three children,
and | think to the extent that both of these boys
under stand now what that neans it is incumbent upon
the court for the best interests of this child, given
t he psychol ogical and enotional damge that could
happen to him that term nation of parental rights not
be entered, an order for that not be entered.

[ THE COURT]: And with that John rests?
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[ APPELLANT’ S ATTORNEY]: John rests.
Ms. H.'s attorney made the follow ng proffer

[ THE COURT] : [ Mother’s attorney], any evidence on
behal f of Ms. H?

[ MOTHER S ATTORNEY]: Yes, Your Honor. O her than ny
client is not here today, she did, through her
obj ection, advise the court and has indi cated that her
desire is to not have her rights termnated wth
regard to her children.

Your Honor, as you heard that particularly with
John, al though she has not been around, she’s not here
today and she’s had a rocky experience with the
Departnment of Social Services, she has always,
t hroughout all these proceedings, naintained sone
contact with the Departnment of Social Services and
with her children.

And, in fact, apparently it’s been enough that
it’s been denonstrated by the 11 year old that her
i nvol venment and contact has been enough to maintain
his bonding with her. And, Your Honor, | would ask
today that her rights not be term nated and that this
child's desires be acknowl edged and that hi s
acknowl edgnent al so go for the benefit of the parent,
and that her contact is enough that it warrants her
bei ng able to maintain her parental rights with regard
to this child, and, in fact, with regard to both
chil dren. So Your Honor, I'd ask that the
Departnent’s petition for term nation be denied.

The Departnment argued as foll ows:

[ COUNSEL FOR DSS]: . . . Your Honor, wthout going
t hrough the details of ny proffer, I would state to
the court that clearly in this case the Departnment has
shown that we did make efforts to work with the
not her . As |late as 1999 the Departnent of Socia
Services did enter into a service agreenent with her.

As far as the father is concerned, again even we
[sic] signed a service agreenent well after the 18-
month period in 1998, and even at the nost recent
court review in 2000 when he expressed an interest in
a relative resource we did explore that resource, so
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clearly, Your Honor, we have made efforts in this case
to continually work with the parents well beyond
statutory requirenents.

Your Honor, as to Shunta clearly she’s in a stable
pl acenent. There seenms to be no argunent fromchild' s

counsel as to Shunta. As to John, however, the
testi mony has been clear that he is in a stable and
| oving placenent. It is a famly placenent.

He is — because of that placenment he does have
sonme access to his biological famly, which is a
benefit for him and [that] wll continue to take

pl ace, ny guess is, after term nation of rights takes
place if this court does grant it.

After areviewof the requisite statutory factors set forth
in Md. Code (1999 Repl. Vol., 2000 Supp.), 8 5-513 of the Fam |y
Law Article (“F.L"), the court granted the Petition

We shall include additional facts in our discussion.

DI SCUSSI ON
A.

It is beyond cavil that a parent has a fundanental right to
raise his or her own child. Inre Mark M, _ Ml. |, No.
131, Sept. Term 2000 (filed October 5, 2001); Boswell .
Boswel |, 352 Md. 204, 218 (1998); In re Adoption/ Guardi anship
No. 10941, 335 wd. 99, 112 (1994); see also Troxel v. Granville,
530 U.S. 57, 66 (2000); Santosky v. Kraner, 455 U S. 745, 753
(1982) (recognizing the “fundanental |iberty interest” of the
par ent “in matters of famly life....”); I'n re
Adopt i on/ Guardi anshi p No. J970013, 128 Md. App. 242, 247 (1999);

In re Adoption/ Guardianship No. 94339058/ CAD, 120 wd. App. 88,
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97 (1998); In re Adoption/ Guardi anship No. 95195062/ CAD, 116 M.

App. 443, 454 (1997). Simlarly, this Court has recogni zed t hat
a child has a constitutionally protected liberty interest in the
preservation of parental rights. Inre Adoption/ Guardi anship No.
62970003, 127 Md. App. 33, 50-51 (1999). Although the Court of
Appeal s has not decided that precise constitutional issue, it
has said that a child “ordinarily has an interest in maintaining
a close famlial relationship with siblings” and other famly
menbers. I n Re Adoption/ Guardi anship No. T9703005, 358 M. 1,
16 (2000).

| n Sant osky, 455 U. S. at 759, the Supreme Court said that,
“[wjhen the State initiates a parental rights term nation
proceeding, it seeks not nerely to infringe that fundanental
liberty interest, but to end it.” Simlarly, the Court of
Appeal s recogni zed the seriousness of such a proceeding in

Wal ker v. Gardner, 221 M. 280, 284 (1960), stating:

[ Al doption decrees cut the child off fromthe natural
parent, who is made a | egal stranger to his offspring.
The consequences of this drastic and permanent
severing of the strongest and basic natural ties and
relationships has |led the Legislature and this Court
to make sure, as far as possible, that adoption shall
not be granted over parental objection unless that
course clearly is justified. The welfare and best
interests of the child nust be weighed with great care
agai nst every just claimof an objecting parent.

Accord Adoption/ Guardianship No. 10941, 335 M. at 113;
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Adopt i on/ Guardi anshi p No. 94339058/ CAD, 120 Md. App. at 97-98;
Adopt i on/ Guardi anshi p No. 95195062/ CAD, 116 M. App. at 454,
Nevert hel ess, as the Court of Appeals recently reiterated,
the parents’ “fundanental interest . . . is not absolute and
does not exclude other inportant considerations.” In Re Mark
M, slip. op. at 14. Indeed, notw thstanding the harsh nature
of a termnation proceeding, it 1is wunassailable that the
paranmount consideration is the best interest of the child.
Boswel |, 352 Md. at 219; In re Adoption/ Guardi anship No. 3598,
347 M. 295, 323-24 (1997); In Re Adoption/ Guardianship No
10941, 335 Md. at 112; In re Adoption/ Guardi anship No. J970013,
128 wd. App. at 247. As the Court wunderscored in In re
Adopt i on/ Guardi anshi p No. A91-71A, 334 M. 538, 561 (1994):

[We have . . . made clear that the controlling
factor, or guiding principle, in adoption and custody
cases is not the natural parent’s interest in raising
the child, but rather what best serves the interests
of the child. W have said that in all cases where
the interests of a child are in jeopardy the paranmount

consideration is what will best pronote the child’ s
wel fare, a consideration that is of “transcendant
i nportance.”

G ven the gravity of a TPR case, and the conpelling nature
of the best interest standard, the General Assenbly has provided
a detailed statutory scheme that nust be satisfied before

term nation may be ordered. To determine what is in a child' s
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"best interest," the trial court nmust consider and address all
rel evant statutory criteria. In re Adoption/ Guardi anshi p No.
87A262, 323 Md. 12, 19-20 (1991); see In Re: Abiagail C., 138
Md. App. 570, 587 (2001); In re Adoption/ Guardianship No.
T98314013, 133 M. App. 401, 416 (2000). The Court has said:
"I n cases where parental rights are termnated, it is inportant
that each factor be addressed specifically not only to
denonstrate that all factors were considered but al so to provide
a record for review of this drastic nmeasure."” In re
Adopt i on/ Guardi anshi p No. 87A262, 323 Ml. at 19-20; see In re
Adopti on/ Guardi anship No. T97036005, 358 M. at 23; In re
Adoption/ Guardi anship No. T96318005, 132 M. App. 299, 311
(2000) .

Because a TPR decree severs the legal ties of parent and
child, the burden falls on the State to prove its case by clear
and convincing evidence. See In re Adoption/ Guardianship No.
T98314013, 133 MJ. App. at 412. Accordingly, F.L. 8 5-313(a)
provides: “A court may grant a decree of adoption or a decree
of guardi anshi p, without the consent of a natural parent [only]

if the court finds by clear and convincing evidence that
it isinthe best interest of the child to term nate the natural

parent’s rights as to th[fat] child . . . ." (Enphasis added).
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We turn to review other pertinent statutory provisions.
F.L. 8 5-313(c) states, in part:

(c) Required considerations.-In determ ning whether it
is in the best interest of the child to term nate a
natural parent’s rights as to the child in any case,
except the case of an abandoned child, the court shal
gi ve:

(1) primary consideration to the safety and health
of the child; and

(2) consideration to:

(i) the tinmeliness, nature, and extent of the
services offered by the child placenent agency to
facilitate reunion of the child with the natural
par ent;

(i1) any soci al service agreenent between t he
natural parent and the child placement agency, and the
extent to which all parties have fulfilled their
obl i gati ons under the agreenent;

(iii) the child s feelings toward and
enotional ties with the child s natural parents, the
child s siblings, and any other individuals who may
significantly affect the child s best interest;

(iv) the child s adjustnent to home, school,
and community;

(v) the result of the effort the natural
parent has nade to adjust the natural parent’s
ci rcunst ances, conduct, or conditions to make it in
the best interest of the child to be returned to the
natural parent’s home, including:

1. the extent to which the natural
parent has mai ntained regular contact with the child
under a plan to reunite the child with the natural
parent, but the court may not give significant weight
to any i nci dent al visit, conmuni cat i on, or
contri bution;

2. if the natural parent is financially
abl e, the paynent of a reasonable part of the child s
substitute physical care and nmi ntenance;

3. t he mai nt enance of regul ar
communi cation by the natural parent with the custodi an
of the child; and

4. whet her additional services woul d be
likely to bring about a | asting parental adjustnment so

14



that the child could be returned to the natural parent
within an ascertainable time, not exceeding 18 nonths
from the tine of placenent, but the court my not
consi der whether the maintenance of the parent-child
relationship may serve as an inducenent for the
natural parent’s rehabilitation; and

(vi) all services offered to the natural
parent before the placenment of the child, whether
of fered by the agency to which the child is commtted
or by other agencies or professionals.

When, as here, a child has been adjudicated a CINA, the
court nust also consider the provisions set forth in F.L. 8§ 5-
313(d). That section provides:

(d) Considerations follow ng juvenile adjudication. -
(1) In determning whether it is in the best
interest of the child to term nate a natural parent’s
rights as to the child in a case involving a child who
has been adjudicated to be a child in need of
assi stance, a neglected child, an abused child, or a
dependent child, the court shall consider the factors
in subsection (c) of this section and whet her any of
the foll owm ng continuing or serious conditions or acts
exi st:
(i) the natural parent has a disability that
renders the natural parent consistently unable to care

for t he I medi at e and ongoi ng physi cal or
psychol ogi cal needs of the child for |ong periods of
tinme;

(ii1) the natural parent has conmtted acts of
abuse or neglect toward any child in the famly;
(i) the natural par ent has failed
repeatedly to give the child adequate food, clothing,
shelter, and education or any other care or control
necessary for the <child s physical, nental, or
enoti onal health, even though the natural parent is
physically and financially able;
(iv) 1. the child was born:
A. addicted to or dependent on
cocai ne, heroin, or a derivative thereof or
B. with a significant presence of
cocaine, heroin, or a derivative thereof in the
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child s blood as evidenced by toxicology or other
appropriate tests; and
2. the natural parent refuses adm ssion
into a drug treatnment program or failed to fully
participate in a drug treatnment program or
(v) the natural parent has:
1. Subjected the child to:
A. torture, chronic abuse, or
sexual abuse; or
B. chronic and life-threatening
negl ect ;
2. been convicted [of a statutorily
defined crime of violence agai nst certain persons]; or
C. of ai di ng or abetting,
conspiring or soliciting to conmt [a crine]; or
3. involuntarily lost parental rights
of a sibling of the child

(2) I'f anatural parent does not provide specified
medi cal treatnment for a child because the natural
parent is legitimately practicing religious beliefs,
t hat reason al one does not make the natural parent a
negl i gent parent.

(3) The court shall consider the evidence under
paragraph (1)(i) through (iv) of this subsection
regardi ng continuing or serious conditions or acts and
may waive the child placenment agency’'s obligations
under subsection (c) of this section if the court,
after appropriate evaluation of efforts made and
services rendered, finds by clear and convincing
evidence that the waiver of those obligations is in
the best interest of the child.

(4) The court shall waive the child placenent
agency’s obligations under subsection (c) of this
section if the ~court finds that one of the
circunstances or acts enunerated in paragraph (1)(v)
of this subsection exists.

(5) If the <court finds that any of the
circunstances or acts enunerated in paragraph (1)(v)
of this subsection exists, the court shall make a
specific finding, based on the facts of the record, as
to whether or not the return to the child to the
custody of the natural parent poses an unacceptable
risk to the future safety of the child.

On appeal, we nust ascertain whether the trial court
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considered the statutory «criteria, whet her its factual
determ nations were clearly erroneous, whether the court
properly applied the |Iaw, and whether it abused its discretion
in making its determnation.”” In re Adoption/ Guardi anship No.
94339058/ CAD, 120 Md. App. at 101 (citation omtted); see In Re
Adopt i on/ Guardi anshi p No. 3598, 347 Md. at 311. |In explaining

the role of appellate review in a termnation case, we have

st at ed:
“IOur function . . . is not to determ ne whether, on
the evidence, we mght have reached a different
conclusion. Rather, it is to decide only whether there
was sufficient evidence--by a clear and convincing
standard--to support the chancellor’s determ nation
that it would be in the best interest of [the child]
to termnate the parental rights of [the] natural
[ parent]. In making this decision, we nmust assune the
truth of all the evidence, and of all the favorable
inferences fairly deducible therefrom tending to
support the factual conclusion of the trial court.”

I n re Adoption/ Guardi anshi p No. T98314013, 133 Md. App. at 415-
16 (citation omtted).

Appel | ant | odges nunerous chall enges to the court’s ruling
granting the Petition. John maintains that the trial court
erred when it refused to consider whether his changed
circunstances -- increased maturity and hei ghtened appreciation
for the significance of a TPR ruling -- warranted relief from
hi s deened consent to the Petition. At the hearing, appellant’s

counsel proffered that, “[a]s [John] grew ol der and gathered a
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greater understanding of the long-term consequences of
term nation, the potential for psychological and enotional
damage arising fromterm nation of [parental] ties was likely to
i ncrease.”

John also relies on F.L. 8 5-313(c)(2)(iii), and conpl ains
that the court failed to consider his enmotional ties to his
parents and siblings when it determ ned his best interests. He
asserts that the court erred because it “ignored the consistent
and uncontroverted evidence in the record of John’s strong
[famlial] ties to his siblings” and his nother. In this
regard, John points to his consistent efforts to nmaintain
visitation with his famly and his feelings of affection for
t hem

Further, John conplains that “[l]ittle evidence was
proffered” as to the statutory factors, apart fromthe service
agreenents. For exanpl e, appellant suggests that the court gave
“extrenely short shrift” to F.L. 8 5-313(c)(2)(i), concerning
the extent of services offered by DSS to his nother to
facilitate reunification. Apart fromfurniture provided in 1995
and sone referrals for drug treatnment, John observes that there
was no evidence of services to his nmother to facilitate

reuni fication, a factor that “deserves particular attention.
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John also clainms that, on the whole, the record is
insufficient to support the court’s ruling that it was in his
best interest to grant the Petition. He maintains that the
Departnment presented “flinmsy evidence” that did not support
term nation, and conplains that the court’s ruling was “based on
the slimmest of proffers, hardly the weighty ‘clear and
convi nci ng’ evidence required to support a severance of parental
rights.” Rather, he asserts that DSS did not neet its “exacting
burden,” and that the weight of the evidence “tips decisively
agai nst term nation.” |In support of his position, John observes
that the trial court issued its decision imediately after the
parties rested, and perfunctorily “went through the notions of
addressing” the statutory factors.

According to appellant, the Departnment and the court also
erred in assumng that John would be able to maintain his
“critical” famly ties even if the Petition were granted. John
argues that “the Departnent’s decision to proceed wth
term nation was not based on the application of permanency plan
priorities, but on the anount of time that had el apsed since
John had been brought into care.” He relies on F.L. 8 5-525(e),

whi ch st ates:

(e) Developnment of a permanency plan. - (1) In
devel opi ng a permanency plan for a child in an out - of -
home placenent, the ||ocal department of social

services shall give primary consideration to the best
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interests of the child.... (2) To the extent
consistent with the best interest of the child in an
out - of -honme placenent, the I|ocal departnment shall
consi der the foll owi ng permanency pl ans, in descendi ng
order of priority:

(i) returning the child to the child s parent or
guardi an, unless the departnment is the guardi an;

(ii) placing the child wth relatives to whom

adoption, guardianship, or care and custody, in
descending order of priority, are planned to be
gr ant ed;
(iii) adoption in the follow ng descending order of
priority:

(1) by a current foster parent with whomthe child has
resided continually for at least the 12 nonths prior
to devel opi ng the permanency plan or for a sufficient
l ength of time to have established positive
relationships and famly ties; or

(2) by another approved adopted famly;

(iv) an independent living arrangenent; or

(5) in long-termfoster care.

Appel | ant argues that DSS had an alternative to term nation
of parental rights, stating:
There is no question but that John’s current

pl acenment with his grandparents affords him a stable
environnent. There is also no question, as set forth

above, that his stability 1is fostered, if not
dependent upon, his continued visits with his siblings
and famly nenbers. Both goals can be achieved by

keeping John in the long termcare of his relatives.
John’s counsel wurged the Court to consider the
exi stence of an alternative to termnation -
continued relative placenent with his grandparents —-
as in his best interest and therefore a strong reason
to deny the Petition.

B

We first consider John's claimthat the trial court erred

or abused its discretion in refusing to consider whether a
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child s change in circunstances warrants relief fromthe 30-day
response deadline to a show cause order. We begin with a review
of the applicable statutory provisions.

F.L. 8 5-317(c) provides:

(c) Requirenments for granting petition. — Except as
provided in 88 5-313 and 5-313.1 of this subtitle, the
court may grant a decree awardi ng guardi anship only:
(1) after any investigation and hearing the court
consi ders necessary; and
(2) with the consent of each |iving natural parent
of the child.

F.L. 8 5-317(e) is also pertinent. It states:

(e) Revocation of consent. - In a proceeding for

guardi anship, consent may be revoked at any tinme
within 30 days after the consent is signed.

Further, F.L. 8 5-322 (d) provides:

(d) Failure to respond or waiver of notification. -If
a person is notified under this section and fails to
file a notice of objection within the time stated in
t he show cause order or if a person’s notification has
been wai ved under subsection (c) of this section:

(1) the court shall consider the person who is
notified or whose notice is waived to have consented
to the adoption or to the guardi anship; and

(2) the petition shall be treated in the same manner
as a petition to which consent has been given.

(Enphasi s added).

Title 9 of the Maryland Rules is called “Famly Law
Actions.” Maryland Rule 9-107(a) states: “Any person having a
right to participate in a proceeding for adoption or

guardi anship may file a notice of objection to the adoption or
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guardianship . . . .” Rule 9-107(b)(1) states, in part: “[A]ny
notice of objection to adoption or guardi anship shall be filed
wi thin 30 days after the show cause order is served.” (Enphasis
added) .

John’ s attorney was served with the Petition and Show Cause
Order on May 11, 2000, pursuant to F.L. 8 5-322(a)(1)(ii)(1).
No objection was ever filed on John's behalf. Ther ef or e,
pursuant to F.L. 8 5-322(d), John was deemed to have consented
to the Petition. Nevertheless, John clainms that the trial court
erred or abused its discretion because it did not allow himto
wi t hdraw hi s deenmed consent.

Appel | ant states that “there are situations, which we expect
wll be relatively infrequent, when changed circunstances shoul d
require the trial court to consider whether relief fromthose
timelines is necessary to enable the court to protect the best
interest of the child.” Because children continue to mature and
gai n greater appreciation for the significance of a term nation
proceedi ng, John urges that, upon request, “the trial court
should determ ne whether the child s changed circunstances
warrant relief from his earlier position.” Therefore, he
mai ntains that a trial court nust have discretion to allow a
child to change his or her m nd, based on changed circunst ances.

John points to his increased maturity and corresponding
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appreciation for the inportance of a TPR order as the kind of
change in circunstances that justified his request to revoke his
consent .

It is undisputed that John’s failure to object was not
i nadvertent. | ndeed, he acknowl edges in his brief that he
wanted “to grow up with his paternal grandparents,” and “was
happy to stay” with them On the other hand, John was just ten
years old when the Petition was filed in February 2000. A year
| ater, he sought to withdraw his consent, as a result of ensuing
“devel opnmental changes” and his increasing maturity. John
mai ntains that “[h]is intervening intellectual and enotional
devel opment led himto [gain] a greater understanding of the
significance of termnation. . . .” At that point, although
John still “wanted to remain with his paternal grandparents, he
was strongly opposed to cutting off” his legal ties to his
famly.

To be sure, in the life of a child, a year hopefully
provides an opportunity for significant intellectual and
enmotional growth, of a kind that is not generally associated
with a conparable period in adulthood. Based on the
circunstances of this case, however, we are satisfied that, in
effect, John was all owed to wi thdraw his consent, because he had

a full opportunity to advise the court of his opposition to the
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TPR. Mor eover, the court considered John’s view, even though
the court was not certain whether the statute permtted John to
interpose a belated objection or revoke his consent. We
expl ai n.

As we observed, John’s attorney expressly represented to the
court that John, who was eleven at the time of trial, had
changed his mnd and opposed term nation of parental rights.
John’ s | awyer explained that, until January 2001, John “clearly
did not understand the magnitude” of a termnation ruling. In
view of John’s *“cognitive point of understanding what

term nation neant,” and his close fam |lial bonds, his counse

asked the court to deny the Petition. Significantly, DSS did

not object to the proffer made by John’s |awyer, nor did the

court restrict John's opportunity to present his proffer.?
Subsequently, in closing argunent, counsel for DSS said:

[ COUNSEL FOR DSS]: Your Honor, | do feel conpelled to
bring to your attention that this case is one of those
cases that straddles the Christopher [C.] tine |lines.
On May 11th of 2000 we served [child s counsel]

as to this petition . .

And, Your Honor, we have no indication in our file
that there is an objection on behalf of either of her
clients at the tine both children were her clients and
there’s no indication that there is an objection. So,

4 None of the parties has suggested that DSS' s failure to
obj ect anpunted to a waiver of its current position.
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Your Honor, according to Christopher [C.] standards
her client has consented.

And, Your Honor, | can see that | feel that this
is an ugly way to go when you’ ve heard the expression
of her client. However, we served her in My. She

had 30 days at that time to object, and there is no
obj ecti on.

THE COURT: To the extent -- and [John’s counsel], 1'd
|ove to hear fromyou in a few mnutes, but to the
extent that [counsel] on behalf of a child post
Christopher [C.] [is] clearly entitled to participate
and participated by way of proffering his position,
and | assune you' d argue not just in rebuttal but
woul d argue that position, [DSS s attorney], what
wei ght, if any, do you think the court should give or
could give the testinony -- to the extent there was
any testinony that was adverse to a consenting
position and whatever argunent is inconsistent to a
consenting position because | think you are right
under Christopher [C ], if a tinely objection was not
filed then John is deenmed to have consented.

[ COUNSEL FOR DSS]: Your Honor, my understandi ng or ny
interpretation of the continued presence of children's
attorneys where we have a child who has consented is
to protect the rights of the mnor child who, under
the law, is considered to be disabl ed.

THE COURT: Di sabl ed.

[ COUNSEL FOR DSS]: And that is my understandi ng or
that’s ny interpretation of why the attorneys conti nue
to participate. But, Your Honor, if we are to
interpret Christopher [C.], Christopher [C.] was very
clear that the child is a party as the parents are.

| don’t believe you can attach -- you can attach
only mniml weight to that testinony. | don’t think
it’s possible necessarily for the court to entirely
ignore it, but frankly she failed to file notice of
obj ecti on.
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This child is deened to have consented by
operation of |aw, and, Your Honor, frankly it’s an
i ssue for grow ng children

* * *

[JOHN' S ATTORNEY]: There are two narrow issues, as |
see it. One is that -- and I'’m going to say sone
things that | think that are in some ways procedural
in terms of all of our interpretation of Christopher
[C.] and that period of tine.

If the court will recall, when service was not
made on this | filed a notion objecting to the
i mproper service. We came into court. We had a
hearing, and we -- | withdrew nmy notion on the basis

of the show cause because | ater we were served.

At that hearing |I recalled saying that we were

reserving our right to participate because | think
that at that tine everyone was thinking that -- the
interpretation of Christopher [C.] you, in fact, were
still allowed to participate then you were okay, that

the child s rights would be protected.

Subsequent to that | think there has been sone
interpretation by case |aw where parents, in fact,
have cone in argui ng about the 30 day. | believe that

for the best interests of the child there is a
differential that should be recognized by the court
with regard to why counsel is present.

And | think that but for the fact -- but for the
court allowing to stand here to talk about John |
woul d have been outside this courtroomand not be able
to express what really I think is John’s right to be
present and to hear this and to be able to say what
his opinion is. That is the first issue.

The second i ssue --

THE COURT: But let ne stop you there. But isn't the
theory -- and I don’t know whet her the theory is right
or wrong. Maybe some appellate court will tell wus
whet her it’s right or wong, but the whole concept of
Chri stopher [C.] as it pertains to children --
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[JOHN' S ATTORNEY]: VYes.

THE COURT: -- is that even if they are consenting
that they can be there as a second voice, so to speak

[JOHN' S ATTORNEY] : Yes.

THE COURT: -- to nmake sure that the department -- if
they’'re consenting to make sure the departnment does
its job right presenting its case. We sort of buy
that as being the -- and obviously if you object then
you're not on the departnment’s team

You're |ikely probably on the parents’ team or
even in the strictest interpretation of Christopher
[C.], in Christopher [C.] you've got two consenting
parents then you ve got the child there, the I|one
person in the w |l derness sort of being counterpoint to
t he sl am dunk case of the departnent otherw se.

[JOHN' S ATTORNEY]: And from John’s perspective, Your
Honor, that is very true, and we were consenting to
the extent that he could understand consenti ng. [’'m
saying that the |law should allow himalso to be able
to recognize his gradation of wunderstanding that
consent, and at this time in 2000 John was 9 -- |I'm
sorry. He was 10. He’'s 11 now.

So we then have a child, and quite frankly just at
the line of that kind of standing, we're now at a
pl ace where a child was one year |ater and saying --
and it used to be that their |evels of reason --
peopl e bei ng abl e to understand and reason thi ngs, and
| think that that one year was a good thing, but I

also think that on the second issue of whether, in
fact, a child for all intent and purposes understood
his right to be present to discuss whether his parents
would be -- his parents’ rights would be term nated

and that everything was done properly.

* * *

[COUNSEL FOR DSS]: . . . | do wish again to speak to
this issue of John B.
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Your Honor, when [child s counsel] expressed to
the court that she needed to separate the two children
from her case, that was for purposes of conflict.
That was a conflict t hat she had in her
representati on. That still did not <create an
obj ecti on where there had not been one before.

Your Honor, [child s counsel’s] argunent was
entirely in the | anguage of should. She said that the
court should do this and should do that, but
unfortunately, Your Honor, the Court of Appeals didn't
speak in the | anguage of shoul d.

The court said the child is a party |like the
parent and should be treated the same way. That is
the instruction fromthe Court of Appeals.

THE COURT: Not, shoul d, shall

[ COUNSEL FOR DSS]: Shall. I’m sorry, Your Honor.
That is the instruction fromthe Court of Appeals. It
was cl ear | anguage. There’s no room -- there’s not

roomat this tinme for interpretation.

Now, perhaps again speaking in the |anguage, in
the subjunctive |anguage there should be sone
interpretation and there should be flexibility given.
You know, children grow up. They change their m nds.
They have different understanding.

The department acknow edges t hat, but the Court of
Appeals didn’'t acknow edge it, Your Honor, and it
didn’t seemto be an argunent. It wasn’t an argunent
that was foreseen by those parties that argued their
cases. They wanted party status and they got it.

[ John’ s attorney] did not object on behalf of her
client, and therefore, despite what she said to the
court, she has no right to stand here today and act as
if she has a rash objection when, in fact, this court
must treat her client’s position as a consent.

(Enmphasi s added) .

Thereafter, the court said:
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As to the legal discussion that did arise in
closing argunent, the court certainly in considering
all the factors and [the] proffer [of John’s counsel]
as to what John does or does not want, the court is
really sort of torn

| don’'t think that specifically plays into, and
certainly if | |ook at substantively John’s position,
the fact that he lives with his paternal grandparents,
has contact with his nother and has other

relationships, |I’mnot certain how that factors into
the 2(iii) or (iv) factors, so | really don't — so
even if | were to consider it |I’m not sure where it

clearly fits within the factors the court is to
consi der.

And if, on the other hand, though, | give it a
strict Christopher [C.] interpretation | would then
have to discount it conmpletely if any evidence
presented is inconsistent with John’s consent. So |
think either way it really makes no difference, that
if I do consider it | don't see where it falls into a
specific (c) or (d) factor, and if | didn't consider

it giving it a strict Christopher [C.] consideration
it goes out the wi ndow anyway, but it’s anecdotal.

But having considered all the factors this court
is convinced by clear and convincing evidence that it
is in the best interests of John . . . to grant the
departnment’ s petition.

(Enmphasi s added) .

his objection to the court;

The foregoing makes clear to us that the court did not err

or abuse its discretion in denying John’s request to revoke his

deenmed consent. John was afforded a full opportunity to present

by proffer, and was not limted in doing so. Mor eover,

notion was made to strike the proffer. Cearly, then, the court
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was cogni zant of John’s position. Nevert hel ess, the court
determ ned that John’s view “makes no difference. . . ,” because
application of the best interest standard warranted term nati on.

Even assum ng that the court did not credit John’s position,
because of its uncertainty as to whether a child may w thdraw a
deenmed consent, we remain satisfied that the court neither erred
nor abused its discretion. W explain.

Wth respect to whether the statutory scheme permts a

parent in a TPR case to revoke a deenmed consent, In Re
Adopt i on/ Guardi anshi p No. 93321055/ CAD, 344 M. 458 (1997), is
instructive. There, the Court heard several consolidated cases
and consi dered whet her a parent who neglected to file a tinmely
obj ection could, instead, file a bel ated objection, and whet her
a parent who consented based on a failure to file a tinmely
obj ection could | ater revoke that “deenmed consent.” 1d. at 465.
As to the first question, the Court answered “ordinarily no.”
ld. at 466. As to the second, it said ““no” with a caveat.”
ld. Witing for the Court, Judge W/ ner stated, at 344 M. at
481

A deened consent under [F.L.] 8 5-322(d) may not be

revoked [under F.L. § 5-317(3)], for it is not a

volitional consent but one arising by operation of

law. If the parent fails to file a tinely objection,

no further notices need be given to the parent, prior

to or upon the entry of a judgment of guardianship.
This conclusion is clear from both the structure and
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the history of the relevant statutes and rul es.
In explicating its ruling, the Court reviewed the
| egislative history of F.L. 88 5-317(e) and 5-322(d), stating:

Fromthis | egislative history, it is evident that,
in enacting HB 590, the General Assenbly intended to
elimnate any wuncertainty over the effect of a
parent’s failure, after proper notice, to file a
tinmely objection. The sole purpose of regardi ng such
a |l apse as statutory consent inposed by operation of
| aw and directing the court to proceed accordi ngly was
to treat the case thereafter as though it were
uncontested —- to avoid the need for further notice
and hearing and thus to speed up the judicial
conponent of the permanency planning process.

That same purpose is equally clear in the 1992 and
1994 anmendnents to 8 5-317(e). Until 1992, a parent
who consented to a guardianship could revoke the
consent at any tinme before judgnent was entered.

At the urging of the Rules Conmttee, the General
Assenbly anmended the statute in 1994 to fix the
revocation period, in all cases, to 30 days after the
consent was signed. 1994 Md. Laws, ch. 234. That
change created a fixed, ascertainable expiration date
— one that would allow DSS, the court, and all other
interested parties torely on the consent once the 30-
day period expired.

In light of this history, it is evident that any
construction of 8§ 5-317(e) or 8§ 5-322(d) that would
have the effect of engendering further delays or
i nposi ng addi ti onal inpedi nents to achi evi ng per nanent
and stable famly settings for children placed in
foster care, usually as a result of a CINA proceedi ng,
woul d be flatly inconsistent with and antithetical to
the clear legislative purpose, and is to be avoided
unl ess absol utely required.

31



| d. at 483-84 (enphasis added).

Appel |l ant seizes on the “absolutely required” |anguage
quoted i mmedi ately above. Unlike in this case, he argues that
the untinely filings there were not based on devel opnental
changes in the children that occurred with the undue passage of
tinme.

To be sure, the Court in In Re Adoption No. 93321055
consi dered the effect of a deemed consent only with regard to a
parent. Nonetheless, it recognized that a deened consent arises
by “operation of law.” Id. at 481. In rejecting the parents’
position advocating the right to revoke a deened consent, the
Court observed that the revocation period provided under F.L. 8
5-317(e) is “clear, fixed, and easily ascertained.” Id. at 485.
Moreover, the Court said that the “certainty” obtained wth
strict adherence to the statute is “essential,” so that DSS, the
court, and the parties my know what right to notice and
participation “the parent retains.” 1d.

Of significance here, the Court reasoned that if a parent
is permtted to challenge a DSS petition at any tinme up to the
entry of judgnent, F.L. 8 5-322(d) would be "“essentially
meani ngl ess.” Id. at 486. Further, the Court recogni zed that if
a parent can revoke a deemed consent, this would “have the

effect of giving a defaulting parent greater rights than one who
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affirmatively consents, and no rational justification” exists
for that position. I d. Moreover, given the |legislative
obj ective of cutting off the right of a parent who fails to file
atinely objection, the Court said: “We can find nothing in the
Legislative history [of] § 5-322(d) . . . suggesting an intent
to attach a right to revoke to the statutory consent.” 1d. The
Court added that the necessary “certainty would not exist if a
right to revoke is attached to the ‘deened’ consent under § 5-
322.7 1d. In its view, any other analysis would be tantanount
to an wunfettered right to revoke, which the Legislature
expressly rejected. Thus, the Court held, at 344 Md. at 486:
As a matter of statutory construction, therefore,

we conclude that there is no right to revoke a

statutory consent arising under 8§ 5-322(d). That is

a consent, as we have said, arising by operation of

law, not by volition, and it is not within the power

of the parent to revoke it.

Further, the Court concluded, at 344 M. at 494:

[ T]he statutory scheme of regarding the failure to

file a tinmely objection as an irrevocable deenmed

consent to the petition does not facially offend any

due process right of the parent.

In addition, the Court considered whether a trial court has
authority to consider a belatedly filed objection. The parents
argued that the trial court had such discretion and that the

failure to afford such di scretion would deny parents due process

and equal protection. The Court rejected those argunents.
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The Court reasoned that if a trial judge “had the general
di scretion to accept and consider a late-filed objection, no one
could safely rely on the absence of a tinely objection.” 1Id. at
495, Moreover, in the context of a neglectful failure to

object, the Court said: “[We believe that the risk of error in

establishing an absolute deadline for filing a notice of
objection is relatively small.” 1d. at 494. It added: “[I]n
the normal case . . . the parent is given fair and adequate

notice of what is required and a fair and adequate opportunity
to file a tinmely notice of objection.” | d. Recogni zi ng the
interest in the “speedy resolution” of term nation cases, id. at
495, the Court found no equal protection violation in regard to
the refusal to accept a belatedly filed objection. | t
expl ai ned, at 344 M. at 496:

[ El] ven under a strict scrutiny analysis, we find no

deni al of equal protection of law in regarding the

consent arising under 8 5-322(d) as irrevocable and

not allowing the court routinely to entertain late -

filed objections.

As we indicated, the Court expressly addressed the i ssue of
revocati on of a “deened consent” and bel ated objections in a TPR
case only with regard to the parent, not the child. Although
there are inportant considerations that distinguish a parent

froma child in the context of a TPR case, the Court surely was

aware that a parent nay also be a mnor. |f, as John urges, the
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child in a term nation case ought to be treated nore leniently
t han a parent for purposes of revocation of a deened consent or
the filing of a belated objection, it would seemthat the same
rati onal e would apply when the parent in a TPR case happens to
be a mnor. Yet, the Court did not carve out an exception in
those cases in which the parent in a TPR case also holds the
status of a m nor.

On the other hand, the Court did recognize that a due
process issue “m ght indeed” arise if a parent is precluded from
withdrawing a deenmed consent that resulted from certain
ci rcunmst ances beyond the parent’s control, such as when a parent
was unable to tinely respond because he or she was in a conm.
ld. at 493. In our view, the circunstances presented by John to
justify his revocati on of consent are not conparable to the kind
of dire circunstances identified by Judge W/ ner.

When we couple the Court’s opi ni on in I n Re
Adopti on/ Guardi anship No. 93321055, 344 M. 458, with its
decision in In Re Adoption/Guardi anship No. T97036005, 358 M.
1 (2000), we are all the nore convinced that no error or abuse
of discretion occurred here. In Re: Adoption No. T97036005
i nvol ved children in several TPR cases who conpl ai ned on appeal
that the trial court had wongfully denied them party status.

Al t hough the parents had affirmatively consented to term nation

35



or were statutorily deemed to have consented, the children had
obj ections that the trial court did not consider. The Court of
Appeals agreed with the children that they were, indeed,
parties, with a corresponding right to participate and to be
heard.

One of the children was nine-year-old Christopher C., whose
parents had consented to term nation. Nevertheless, the child' s
| awyer sought a postponenment of the trial to ascertain
Chri st opher’s view. Because the attorney was concerned that
term nation was “therapeutically contraindicated,” id. at 10,
she wanted to investigate further. Although the child s | awer
argued that Christopher was a party to the proceedings, with a
right to present evidence, the trial court disagreed and granted
the term nation petition.

Witing for the Court, Judge Raker “agree[d] wth the
children that . . . they have a right to a hearing on the
merits,” and the denial of a hearing on the nmerits violated
their statutory rights. 1d. at 13. |In reaching that deci sion,
the Court relied on M. Code (1998), Courts and Judici al
Proceedings Article (“C. J.”), 8 3-801(n), which defines “party”
to include “a child who is the subject of a petition,” and C.J.
8§ 3-804(a), which establishes that a “child who is the subject

of a petition includes a child in a termnation of parental
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ri ghts proceeding. 1d. at 14. The Court said:

W hold that in <creating the statutory schene
governing the status of a child in a term nation of
parental rights action following a CINA action, the
Legi sl ature intended to make the child a party to the
pr oceedi ng.

ld. at 15.° The Court added:
We hold that when the child tinmely requests a hearing
and opposes the petition, the trial judge does not

have discretion to deny the child s request for
heari ng.

The best interest of the child nust be deterni ned only

after the court considers the required [statutory]

factors . . . whenever [the court] conducts a hearing

in a guardianship action.

ld. at 22-23 (Enphasis added).

Clearly, the Court recognized that a child in a TPR case is
entitled to the same rights and protections as a parent. | t
woul d seem then, that as a party, the child is also bound by
the same obligations generally inposed by statute or rule upon

ot her parties. As we observed, F.L. 8 5-322(d) and Rule 9-107

both apply to any “person;” neither the statute nor the rule

SIn view of the Court’s decision, which was based on the
statute, the Court declined to resolve the question of whether
the children’s rights were constitutional in nature. 1d. at 15-
16. Although the Court did not reach the constitutional issue,
it recognized, as we noted earlier, that a child “ordinarily has
an interest in mintaining a close famlial relationship with
siblings” and other famly nenbers. 358 Md. at 16.
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makes any distinction between children and ot her persons. I n
ot her words, the provisions do not carve out an exception when
t he person happens to be a child.® It follows that the rationale
of the Court in In re Adoption/Guardianship No. 93321055, 344
Md. 458, which expressly barred a parent’s revocation of deened
consent or the filing of a bel ated objection, applies with equal
force to the child in a TPR case.

We recogni ze that there may be extrene circunstances that
justify providing the child in a TPR case with an opportunity to

revoke a statutory consent. But maturation, which is

6 Both F.L. 8§ 5-322(d) and Rule 9-107(b) wuse the term

“shall.” For exanple, F.L. § 5-322(d) provides that the court
"shall consider” the failure to object as a consent. The term
“shall” generally “indicates a mandatory intent, unless the
context of the statute indicates otherwise.” Burch v. State

358 Md. 278, 284 (2000); see In Re Anthony R, 362 M. 51, 60
(2000); see Branch v. MGeeney, 123 M. App. 330, 356 (1998);
Wtt v. Ristaino, 118 wd. App. 155, 172 (1997). But, the term

“shall” does not always have a nmandatory neaning. See In Re
Abi agail C., 138 Md. App. 570, 581 (2001). (“Depending on the
context, placenent, and use of the word ‘shall,’” and the nature

of the constitutional provision or statute in which it appears,
t he word may have a mandat ory connotation, so as to require that

the action that ‘shall’ be done nmust be done, or may be
directory in neaning, so as to exhort the doing of the thing
that ‘shall’ be done without requiring it.”). For cases in
which the term*®“shall” was not consi dered mandatory by the Court

of Appeals, see, e.g., MCalls Ferry Power Co. v. Price, 108 M.
96, 112-14 (1908)(holding that Article IV, 8 15 of the Maryl and
Constitution, stating that Court of Appeals “shall file” its
opinion in a case within three nonths of argunent or subm ssion,
is directory, not mandatory); In re Keith W, 310 Md. 99 (1987);
In re Dewayne H., 290 Md. 401 (1981).
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foreseeabl e and generally inevitable, does not seem conparable
to the exanple utilized by Judge Wlner toillustrate a possible
due process concern. Moreover, although there may be conpel | ing
reasons to distinguish a child from a parent in a TPR case
whet her such distinctions necessarily warrant the relief that
John requested is a matter for the General Assenbly or the Court
of Appeal s to address.

To the extent that the court below failed to permt John to
wi t hdraw hi s deenmed consent, we conclude that the court neither
erred nor abused its discretion. We hasten to add, however
t hat our conclusion does not alter the paranmount principle in
cases of this kind; even if the child is deenmed to have
consented, and cannot wi thdraw that consent, the court may not
grant a TPR petition unless it is satisfied, by clear and
convi nci ng evidence, that such a ruling is in the child s best
i nterest.

C.

We next consider whether the court adequately considered
John’s famly ties, and whether the evidence was legally
sufficient to justify termnation of parental rights.

The court first addressed F.L. 8 5-313(c) (1), which requires
it to consider “the safety and health of the child.” The court

found that the Departnent net John’s safety and health needs,
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but the nmother did not do so.

Under F.L. 8 5-313(c)(2)(i), the court nust consider “the
timeliness, nature and extent of the services offered by the
child placenent agency to facilitate reunion of the child with
the natural parent.” DSS proffered that it had offered Ms. H.
t he services she needed: drug treatnment, parenting training, and
housi ng assi stance. The court bel ow found that the Departnment
offered Ms. H. tinely and appropriate services, including
furniture, drug treatnent, and other referrals. That finding is
not deneaned because, alternatively, the court waived DSS s
obligation to provide further services. |In any event, John does
not dispute DSS s proffer, nor does he suggest any other
services that Ms. H should have been provi ded.

Under F.L. 8 5-313(c)(2)(ii), the court is required to
consider “any social service agreenent between the natural
parent and the child placenent agency, and the extent to which
al | parties have fulfilled their obligations under the
agreenent.” The court observed that Ms. H. entered severa
service agreenents and safety plans bet ween August 4, 1995, and
Novenmber 22, 1999. Each agreenent required Ms. H to conplete
drug treatnent, maintain stable housing, and conpl ete parenting
cl asses. The court was satisfied that the Departnent made the

necessary referrals, but M. H failed to fulfill her
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obligations. John concedes in his brief that his nother did not
fulfill any service agreenents. Nor does he dispute the
proffer.

Wth respect to the factors under F.L. 8 5-313(c), John
seens to focus on the trial court’s findings under F.L. 8§ 5-
313(c)(2)(iii), which required the court to consider “the
child s feelings toward and enotional ties with the child's
natural parents, the child s siblings, and any ot her individuals
who may significantly affect the child s best interest.” John
contends that the court ignored i nportant evidence regarding his
feelings for his mother and half siblings. To the contrary, as
we noted, the court considered the proffers of all the parties.

The evidence and proffers denpnstrated that John feels
affection for his nother. But, the proffers also showed Ms.
H's failure over the course of several years to take the
necessary steps to overcone the drug abuse that led her to
neglect John in the first place. Mor eover, DSS s counsel
proffered that Ms. H did not visit John regularly, and Ms. H.'s
own | awyer acknow edged that she “has not been around.” John’s
counsel did not dispute those proffers.

Further, the court found that “there is a relationship
bet ween John and his nmother . . . but that’'s not a parenta

bond.” Instead, the court found a parental bond between John
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and his paternal grandparents, who have been his caretakers
since 1995. Although John quarrels with that conclusion, the
record supports the court’s finding that the grandparents have
functioned as John’s parents since 1995.

Relying on In re Tamara R, 136 M. App. 243 (2000), John
enphasi zes the inportance that both federal and state courts
have pl aced on sibling relationships. |ndeed, we have said t hat
“the sibling relationship has been w dely recognized as an
i nportant one, which will be given significant consideration and
protection by courts in cases involving the famly.” I d. at
259. DSS mai nt ai ned, however, that there was no evidence that
term nati on woul d nmean that John would be denied a rel ati onship
with his half-siblings. As we noted, the Departnment did not
pursue termnation as to James, who is now al nost eighteen
Mor eover, Shunta wanted to be adopted by her foster famly.

John’s enotional ties toward his nmother and his siblings
are, of course, inportant factors for the court to consider.
F.L. 8 5-313(c)(2)(iii). But, no one factor is controlling.
Rat her, the court nust “review all of the relevant factors and

consi der them together.” In re Adoption/ Guardianship No.
94339058, 120 Md. App. at 105.

Under F.L. 8 513(c)(2)(v)(1), the court nust consider “the

extent to which the natural parent has maintained regular
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contact with the child under a plan to reunite the child with
the natural parent.” The court did not err in finding that Ms.
H. has not nmaintained regular contact with John.

As to the “d” factors, John asserts that no findings were
made that were relevant to him Therefore, he asserts that the
court had no basis to waive the Departnent’s obligations.

F.L. 8 513(d)(1)(i) requires the court to eval uate whet her
“the natural parent has a disability that renders the natural
parent consistently unable to care for the i medi ate and ongoi ng
physi cal or psychol ogi cal needs of the child for |ong periods of
time.” The court stated that no evidence existed of any
disability as to the nother.

Pursuant to F.L. 8 513(d)(1)(ii), the court nust address
whet her “the natural parent has commtted acts of abuse or
negl ect toward any child in the famly. The court stated:

[ T]here is evidence that Shunta was born in 1993 and

not her tested positive for drugs. The court does find

this to be acts of abuse and neglect, so the court is

maki ng that finding as to nother.

John asserts that the court inproperly found that this was
an aggravating factor as to him DSS counters that John’s clai m
is “off the mark.” It notes that F.L. 8 5-313(d)(1)(ii)

requires the court to consider actions by the parent toward “any

child in the famly.”
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In our view, the trial court did not err when it found that
the serious risk of harmto which Shunta had been exposed during
Ms. H.'s pregnancy was an aggravating factor. As DSS correctly
observes, “[t]he parents’ ability to care for the needs of one
child is probative of their ability to care for other children
in the famly.” In re WlliamB., 73 M. App. 68, 77 (1987),
cert. denied, 311 Md. 719 (1988). Moreover, “it has been | ong
since settled that a parent’s past conduct is relevant to a
consideration of his or her future conduct.” In re Dustin T.,
93 Md. App. 726, 731 (1991), cert. denied, 329 Ml. 480 (1993).
The undi sputed proffer of DSS established that Ms. H.’s drug
problemled to the children’s renoval, nor did she take steps to
ensure that her drug dependency would not endanger the health
and safety of her children.

F.L. 8 513(d)(21)(iii) requires the court to determ ne
whet her
“the natural parent has failed repeatedly to give the child
adequate food, clothing, shelter, and education or any other
care or control necessary for the child s physical, nental, or
enotional health, even though the natural parent is physically
and financially able.” The court found no evidence that M. H.
repeatedly failed to give the children adequate food, cl othing,

and shelter, when she had the ability to do so.
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Under F.L. 8 513(d)(1)(iv), the court must determn ne whet her
“the child was born: (A) addicted to or dependent on cocai ne,
heroi ne, or a derivative thereof;...” The court noted that
“there’s no evidence that John was born drug exposed. There is
sone evidence suggesting that Shunta was. However, this was
prior to this |legislation of the statute being anended, so the
court is not applying that factor.”

Pursuant to F.L. 8 513(d)(1)(v), the court nust consider
whet her “the natural parent has: 1. subjected the child to: A
torture, chronic abuse, or sexual abuse; or B. chronic and |ife-
t hreatening neglect;...” The court found no evidence of such
abuse or negl ect.

Finally, F.L. 8 513(d)(3) requires the court to “consider
the evidence under paragraph (1)(i) through (iv) of this
subsection regarding continuing or serious conditions or acts
and may wai ve the child placenment agency’s obligations . . . if
the court, after appropriate evaluation of all efforts nade and
services rendered, finds by clear and convincing evidence that
t he wai ver of those obligations is in the best interest of the
child.” The court bel ow stated:

[ TThe court is convinced by clear and convincing

evidence that it isin . . . John's best interests to

wai ve the departnent’s obligations to nother wunder

[the] subsection because of the specific (D)(1)(ii)

finding that the court nmade as to Shunta being born

whi | e not her had a positive toxicology, so |’mwaiving
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as to nother.

In re Adoption/ Guardianship No. 10941, 335 Md. at 120, is
instructive. There, the Court considered “whether the tria
court erred as a matter of law in denying the Departnment’s
petition for guardianship based on its finding that the
term nation of parental rights was not necessary to achieve

per manency with custodial grandparents.” | d. The Court of
Appeals held that the court’s finding that term nation of
parental rights was unnecessary for the child to remain in the
custody of the grandparents did not justify a denial of the

petition. 1d. It said, at 335 Ml. at 120:

Nowhere does F.L. Title 5 list necessity of
term nating parental rights as a factor in determ ning
whether it is in the child s best interests to
termnate a natural parent’s rights to the child.
Only term nation of parental rights and a subsequent
per manent placenent, such as the adoption sought by
t he grandparents here, can provide [the child] with
the permanency he needs and the Legislature has
mandated. [The child s] continuation in foster care
| acks the permanent |egal status required by state
| aw. He remains within the foster care system and
t hereby subject to adm nistrative review every six
mont hs. He al so remai ns under the jurisdiction of the
juvenile court, subject to periodic judicial review
This constant adm nistrative and judicial supervision
is disruptive to the lives of [the child] and his
grandparents, and is the type of uncertainty the child
wel fare statutes were designed to avoid.... Mre
inportantly, while the grandparents have expressed
t heir unequi vocal desire to adopt [the child], if they
are not his |legal parents, they can later decide for
what ever reasons, that they are no longer in a
position to care for [the child]. If this were to
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occur, the grandparents would sinply inform the
juvenile court that retains jurisdiction over [the
child] that they can no |longer care for him and the
court would have no alternative but to place him back
in the foster care system This possible “foster care
drift” is exactly what Congress and our General
Assenbly desire to avoid.

Appel | ant argues t hat DSS' s reliance on I n re
Adopt i on/ Guardi anship No. 10941 is m splaced, because “there is
no assurance on this record that John’ s grandparents can or w ||
adopt him” John is also concerned that an outside adoption
woul d ri sk severance of his relationship with his grandparents,
and prevent him from maintaining a relationship with his
si blings. Thus, he contends that this case “is critically
different” from the situation present ed in I n re
Adopti on/ Guardi anshi p No. 10941. Further, John argues:

[T]erm nation creates uncertainty for the child and
may well work agai nst permanency. Once the parenta

tie is severed, the child is a candi date for adopti on.
| f the grandparents do not or cannot adopt the child -
- and there is no indication on this record that the
grandparents can or are willing to adopt John —- the
child remains a ward of the State and may be renpved
fromtheir care to encourage the child to bond with
anot her adoptive resource. While such decision by the
Department mght be ill-advised, it could wthstand
scrutiny under a nore deferential standard of review
than the clear and convincing standard applicable to
term nation proceedings.

Certainly, there is no guaranty that John will remain with
his grandparents, but |life has no guaranties. Significantly,

even if a problemarises with John’s grandparents, John cannot
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be adopted by anyone w thout his consent. See F.L. § b5-
311(a)(3) (stating that a child who has reached the age of ten
may not be adopted unless he or she consents). Ther ef or e,
John’ s concerns about the loss of contact with his biologica

famly are conpletely specul ative.

JUDGMENT OF THE CIRCUI T COURT FOR
BALTI MORE CI TY AFFI RMED; COSTS TO
BE PAI D BY APPELLANT.
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