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CRI' M NAL LAW — SEARCH & SEI ZURE —

CGenerally bail bond agents are not State actors for purposes of
t he Fourth Anmendnent exclusionary rule. They becone so,
however, when a police officer participates in the conduct of
the agents. Held there was State action when officer
acconpani ed agents to apartment to | ook for agents' defaulting
principal, officer knocked on door and asked person who
responded if defaulting principal was there, and stood outside
of door while agents entered.
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Charl es Terrence Collins, appellant, was convicted, on an
agreed statement of facts, at a bench trial in the Circuit
Court for WAshington County, of possession of marijuana wth
intent to distribute and sinple possession. The court
sentenced appellant to five years inprisonnent, all suspended,
and three years probation on the possession of marijuana with
intent to distribute conviction. The court inposed a
concurrent one-year term and concurrent probation, on the
possessi on of marijuana conviction.

On appeal , appellant presents the follow ng questions:

1. Did the |lower court err by denying
[ his] notion to suppress the marijuana
evi dence that was obtained as a result
of the entry into [his] apartnment by
two bail bondswonmen acting as agents
of a police officer?
2. Did the |lower court err by failing to
nmerge [his] conviction for possession
of marijuana into his conviction for
possession of marijuana with intent to
di stribute?
We hold that the circuit court erred in ruling that the bail
bond agents were not acting as State actors, and consequently,

we remand for reconsideration of the notion to suppress.

Evi dence at Suppression Hearing

At the hearing on the notion to suppress, Oficer Car
Hook was the only witness. He testified that he was advi sed
by another officer to nmeet with two persons in the business of
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arrangi ng bail bonds, Tanya Baer and Donna Morris. They

advi sed himthat they wanted to apprehend a "wanted subject,"”
Dal e M chael Estep, and that he had been seen going into 126
East Avenue in Hagerstown. Officer Hook acconpani ed the bai
bond agents to that residence. He explained that he was
performng a "service to stand by," which nmeant that he was
not to intervene unless there was a crimnal matter that took
pl ace. He testified that such service was routinely provided
under the circumstances present here. Oficer Hook had no
information other than that supplied to himby the bail bond
agents.

The residence at 126 East Avenue was an apartnent house
containing four apartnments. There was a porch on the front of
the residence with an entrance fromthe porch to the apartnent
in question.

After OFficer Hook and the two agents arrived at the
entrance to the apartnment, O ficer Hook knocked on the door.
The door was opened by appellant, who came out and cl osed the
door behind him Officer Hook stated that they were there for
a "wanted subject” and asked for perm ssion to conme in to
check the residence. Appellant advised that Estep was not
there, that he had not seen himfor two weeks, and refused

entry into the residence. M. Baer stated that she was going
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to enter the residence whether appellant liked it or not.
Appel I ant again refused but called another person, who cane
outside to the porch. Officer Hook testified that Ms. Baer
spoke to that person and knew himas "Jimy." "Jimmy" stated
that Ms. Baer could go inside and check the residence. M.
Baer and Ms. Morris went inside. Although appell ant was
standing at the door, he did not object; nor did he try to
stop them Officer Hook stood near the door, which was still
open. The officer said that he detected an odor of burnt
marij uana com ng out of the residence.

VWhen Ms. Baer and Ms. Morris exited the apartment, Ms.
Baer stated that she had seen approximately fifteen marijuana
pl ants inside, ranging in size from "beginning plants" to
three feet in height. Officer Hook testified that he called
for backup and three officers responded. Oficer Hook
expl ai ned that he called for backup because of the odor of
marijuana. After the other officers arrived, M. Baer advised
Officer Hook that she had just seen appellant running in the
alley at the rear of the apartnent. O ficer Hook then noticed
appellant running with a black plastic garbage bag. O ficer
Hook pursued appellant on foot. Appellant dropped the bag,
and the police took himinto custody. |In the bag, although

not visible prior to searching it, the police found "pot[s] of
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marij uana plants, high intensity lanp, electric scales, a
mul ti-colored bag that contained marijuana seeds, and a pipe
with marijuana residue."”

A search warrant was obtained for the apartnent, and
addi ti onal evidence was seized. Appellant noved to suppress
the itenms seized fromhis person and the apartnment, arguing
that they were the fruits of the poisonous tree because his
arrest was illegal and the warrant was based on information
obt ai ned during the bail bond agents’ prior illegal entry.

The suppression court ruled that (1) O ficer Hook was
credible; (2) the bail bonds agents were not State actors; and
(3) Oficer Hook had probable cause to arrest appellant and
search the bag, based upon (A) the snell of marijuana
emanating fromthe apartnent, and (B) Ms. Baer's statenent
that marijuana plants were inside the apartnent.
Consequently, according to the suppression court, the
subsequent search of the apartnent pursuant to a warrant was
al so | egal

Anal ysi s
1.

In reviewing the denial of a Maryland Rule 4-252 notion

to suppress, we |look only to the record of the suppression

hearing. W do not consider the record of the trial. Trusty
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v. State, 308 Md. 658, 670 (1987)(quoting Jackson v. State, 52

Md. App. 327, 332, n.5 (1982)). 1In considering the evidence
presented at the suppression hearing, we extend great
deference to the fact-finding of the suppression hearing judge
with respect to determning the credibility of the w tnesses

and in weighing and determning first-level facts. Perkins v.

State, 83 Md. App. 341, 346 (1990); Lancaster v. State, 86 M.

App. 74, 95 (1991), aff'd, 332 Md. 385 (1993). We accept the

hearing court's findings as to disputed facts unless those

findings are clearly erroneous. MMllian v. State, 325 M.

272, 281-82 (1992); Riddick v. State, 319 MI. 180, 183 (1990).

We accept the court’s finding in the light nost favorable to
the State as the prevailing party. 1d. W then make our own
i ndependent constitutional appraisal of the facts. See

Ri ddi ck, 319 Md. at 183; Munafo v. State, 105 MJ. App. 662,

669 (1995); Perkins, 83 M. App. at 346.

Appel | ant contends that the | ower court erred by denying
his notion to suppress, because the itens seized were as a
result of the illegal entry into his apartnment by Ms. Baer and
Ms. Morris, acting as agents of the State. Appellant explains
that his arrest was illegal because, absent know edge obtai ned
as a result of the illegal entry, there was no probabl e cause

to arrest himor to search his bag, and the evidence seized in
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t he apartnent pursuant to a warrant was the fruit of the prior
illegal arrest. W agree.

The Fourth Anmendment to the United States Constitution
protects individuals from unreasonabl e searches and sei zures
by governnment officials. See U S. Const. amend. IV.! While
the Fourth Amendment proscribes conduct by state and federal
actors, its guarantee does not extend to those searches

conducted by private individuals. See United States V.

Jacobsen, 466 U.S. 109, 113, 104 S. Ct. 1652, 80 L. Ed. 2d 85

(1984); Burdeau v. MDowell, 256 U.S. 465, 475, 41 S. Ct. 574,

65 L. Ed. 1048 (1921); Waters v. State, 320 Md. 52, 58-59,

cert. denied, 498 U. S. 989, 111 S. Ct. 529, 112 L. Ed. 2d 539

(1990) .

Officer Hook was obviously a State actor, but O ficer
Hook did not enter the premi ses. The first question is
whet her bail bond agents are State actors when pursuing a
defaulted principal, in the absence of any invol venment by
police officers. W recognize that there is authority for the

proposition that bail bond agents nay be State actors, at

¥The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonabl e searches and
sei zures, shall not be violated, and no Warrants shall i ssue,
but upon probabl e cause, supported by Oath or affirmation, and
particul arly describing the place to be searched, and the
persons or things to be seized.” U S. Const. anend. |V.
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| east for certain purposes, even w thout involvenment by
persons who are clearly State actors.?

Based on Shifflett v. State, 80 wMd. App. 151, 158-59

(1989) (quoting Taylor v. Taintor, 830 U S. (16 Wall.) 366,

369-72, 21 L. Ed. 287 (1872)), aff'd, 319 Ml. 275 (1990), and

Waters v. State, 320 wmd. 52 (1990), we conclude that bail bond

agents are generally not State actors for Fourth Amendment
suppressi on purposes. In Shifflett, this Court and the Court
of Appeals held that bail bond agents have broad common | aw
powers to arrest their principal, nuch greater than that

possessed by a private citizen to effect an arrest and, under

’For exanple, we note that the Fourth Circuit Court of
Appeal s has stated that Maryland and the bail system co-exi st
in a synbiotic relationship, thus making bail bond agents
vul nerable to civil liability under 42 U S.C. section 1983.
See Jackson v. Pantazes, 810 F.2d 426, 430 (4tM Cir. 1987). W
al so note, however, that the statenment in Jackson was dicta
because the Court held that, based on the factual findings
bel ow, there was actual participation by the police officer
and it was not a case of the officer's nere presence. 1d. at
429. Additionally, there is substantial authority rejecting
the synbiotic relationship theory. See, e.qg., Dean v. Qi bas,
129 F.3d 1001, 1006, n.4 (8th Cir. 1997); Landry v. A-Able
Bondi ng, 75 F.3d 200, 204-05, n.5 (5th Cir. 1996); Quzts v.
Maryland Nat’l Ins. Co., 505 F.2d 547, 553 (9th Cir. 1974).
The above decisions applied the test for State action in
section 1983 actions enunciated in Lugar v. Ednondson G 1 Co.,
457 U. S. 922, 937, 102 S. Ct. 2744, 73 L. Ed. 2d 482 (1982)
(whet her the deprivation was caused by the exercise of State
authority, and if so, whether the person charged with the
deprivation could fairly be said to be a State actor). The
deci sions did not involve notions to suppress under the Fourth
Amendnent .
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certain circunstances, greater than that possessed by police
officers. Shifflett, 319 Md. at 158-59. |In Waters, the Court
of Appeals held that a search conducted by a private security
guard was not subject to the Fourth Amendnent prohibition.
Waters, 320 Md. at 60.

Bail bond agents may beconme State actors, however, based
on the facts in a particular case. Generally, when a private
party acts for his or her own purpose w thout police

instigation or participation, and subsequently gives seized

items to the police, there is no State action. See Coolidge

v. New Hanpshire, 403 U.S. 443, 91 S. C. 2022, 29 L. Ed. 2d

564 (1971); Knight v. State, 59 Ml. App. 129 (1984)

(trespassing roofer who reported information to police not

State actor); Ward v. State, 30 Md. App. 113, 116-17, cert.

deni ed, 277 Md. 742 (1976) (search and seizure by nmenber of

famly not State action); Herbert v. State, 10 Md. App. 279,

290-91 (1970) (private parties who seized evidence at a party
and turned it over to police not State actors). Moreover, the
nmere presence of a police officer is ordinarily not enough to

constitute State acti on. See United States v. Kinney, 953

F.2d 863, 865 (4th Cir.), cert. denied, 504 U.S. 989 (1992)

("More than the nmere presence of a police officer is necessary

to constitute the governnment action required to inplicate
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Fourt h Amendment concerns.").

This Court has held that State action "is not neasured by
the primary occupation of the actor, but by the capacity in
whi ch he [or she] acts at the tinme in question.” In re:

Albert S., 106 mMd. App. 376, 386-87 (1995) (quoting State v.
Whods, 790 S. W 2d 253, 257 (Mo. Ct. App. 1990)(in turn quoting

State v. Pearson, 514 P.2d 884, 886 (Or. Ct. App.

1973))) (enphasis in original). |In order for a private party's
capacity or role to equal State action, the private party "in
light of all the circunstances of the case, nust be regarded
as having acted as an 'instrunent' or agent of the State."

See Waters, 320 Md. at 57 (quoting Coolidge v. New Hanmpshire,

403 U. S. 443, 487, 91 S. Ct. 2022, 29 L. Ed. 2d 564 (1971));

United States v. David, 943 F. Supp. 1403, 1409 (E. D. Va.

1996) .
Several courts have addressed when conduct invol ving
private actors beconmes governnental conduct. See, e.q.

United States v. Mller, 688 F.2d 652 (9" Cir. 1982). In

Mller, the victimof a theft received an anonynous tip that
his stolen trailer was on MIller’s property. The victim
contacted a federal agent and a sheriff. The sheriff noticed
a trailer parked next to the frontage road running to Mller’s

property with a “for sale” sign on it. The victimnet with
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the federal agent and the sheriff and offered to go inspect
the trailer as a potential buyer. The victimwent to Mller’'s
property, identified his trailer, which was one different from
the one for sale that was visible fromthe road, and reported
this information back to the federal agent and the sheriff.
Id. at 655. The victimthen suggested that he go back to the
property to take sonme pictures. The federal agent followed
the victimand positioned hinself where he could see but

remai ned off of MIller's property and out of sight. Based on
hi s observations, the federal agent obtained a search warrant
for MIller's property. 1d. at 655-56. The Court of Appeals
affirmed the trial court’s denial of MIller’s notion to
suppress, holding that the Fourth Anendnment was not vi ol at ed
because the victinm s conduct was not instigated by the
officers, it was not illegal, and the officers remi ned out of
sight and did not cast a "police aura” around the victims
actions. 1d. at 657-58.

MIller is instructive because it discerned fromthe case
law the following test to determ ne state action: did the
police officer (1) instigate, (2) participate, or (3)
knowi ngly acquiesce in the private party’s search in
conjunction with an intent by the private party to further the

private party's own ends, as opposed to an intent to assi st
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| aw enf or cement . Id. at 657; see Frederick Al exander & John

L. Anmsden, Project: Sixteenth Annual Review of Crim nal
Procedure: United States Suprene Court and Courts of Appeals
1985-86: 1. Investigation and Police Practices: Scope of the
Fourth Amendment, 75 Geo. L.J. 713, 714-15 (1987).

This test has been applied by several courts. See United

States v. David, 943 F. Supp. 1403, 1409 (E.D. Va. 1996);

United States v. Cleaveland, 38 F.3d 1092, 1093 (9" Cir.

1994), anended by 38 F.3d 1092 (9th Cir. 1995); United States

v. Ml brough, 922 F.2d 458, 462 (8!" Cir. 1990), cert. denied,

501 U. S. 1258, 111 S. Ct. 2907, 115 L. Ed. 2d 1071 (1991);

United States v. Souza, 223 F.3d 1197, 1201 (10t Cir. 2000);

United States v. Sinpson, 904 F.2d 607, 610 (11" Cir. 1990);

see al so Hooper v. Sachs, 618 F. Supp. 963, 968 (D. M. 1985),

cert. denied, 484 U S. 954, 108 S. Ct. 347, 98 L. Ed. 2d 373

(1987) (“Courts which have consi dered the agency question in
t he context of Fourth Amendnment violations focus on two
issues: (1) the extent of the involvenent of the governnent,
and (2) the purpose or purposes of the private citizen in

conducting the search.”); United States v. Feffer, 831 F.2d

734, 739 (7th Cir. 1987)(“CQur review of the foregoing cases
makes clear that... two critical factors in the ‘instrunent or

agent’ analysis are whether the government knew of and
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acqui esced in the intrusive conduct and whether the private
party’s purpose for conducting the search was to assist |aw
enf orcenent efforts or to further her own ends.”).

In the case before us, the police officer did not
instigate the entry of the residence by the bail bond agents,
and the intent of the agents was not to | ook for evidence of a
crime or to otherwi se assist the State. The agents’ purpose
was to | ook for their defaulting principal. W hold, however,
that there was nore than nere presence; there was
participation by the police officer

There are a few reported cases dealing with the question
before us in the context of a police officer performng a

stand by service. In United States v. Coleman, 628 F.2d 961

(6th Cir. 1980), for exanple, Coleman was charged in a two-
count indictnment for firearm violati ons when a shotgun was
found in his truck by Clark, a person hired to repossess

Col eman's truck. Clark inforned the police that he was going
to repossess the truck and asked the officers to acconmpany him
for protection. The police officers did so by follow ng Clark
to Col eman's residence, where the truck was parked. The
police officers remained in their car, parked approximtely a
bl ock away. After the repossession, Clark called the officers

and asked themto neet himat the police station. The
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officers did so, and Clark handed them the shotgun that was
found in the front seat of the truck. The Court stated that
the "position assunmed by the police was devised to anticipate
and prevent any violent confrontation.... nmere acqui escence by
the police to ‘stand by in case of trouble’ was insufficient
to convert the repossession of the truck into State action.”

ld. at 964. The court distinguished Walker v. Walthall, 588

P.2d 863 (Ariz. Ct. App. 1978), and Stone Machinery v.

Kessler, 463 P.2d 651 (Wash. Ct. App. 1970), relied on by the
trial court, because in “those cases the |ocal police
acconpani ed the repossessor to the debtor’s residence, and
together with the repossessor, confronted the debtor in order
to effectuate the repossession. The affirmative participation
by the police sets those cases apart fromthe passive
surveillance of the police here.” Colenman, 628 F.2d at 964,

n.1 (enphasis added). See generally Wayne R LaFave & Scott

Austin, Substantive Crimnal Law 88 1.8(a)-(d) (1986, 2000
Supp.); Paul G Reiter, Annotation, Adm ssibility, in Crimnal
Case, of Evidence Obtained by Search by Private |Individual, 36

A. L. R 3d 553 (1971).
We have found no case in which the facts have been
sufficiently close to the facts before us to declare it on

point. In the case before us, the police officer went to the
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resi dence, acconpani ed by the agents, knocked on the door, and
asked to enter. After entry was refused, and one of the
agents declared that she was going to enter in any event, the
of ficer voiced no objection. W hold that there was
sufficient participation by the officer to make the actions by
the bail bond agents State action.?3

As State actors, the bail bond agents did not have a
constitutional right to enter the prem ses unless the entry

satisfied one of the well-delineated exceptions to the Fourth

Amendnment requirenments. See McMllian v. State, 325 Md. 272,

281 (1992)(citing Katz v. United States, 389 U S. 347, 357, 88

S. C. 507, 19 L. Ed. 2d 576 (1967)). The State argues that
the bail bond agents had been given consent to enter the

apartnent. The State asserts that even though the record is
devoid of information to indicate that "Jimy" had authority
to give consent, the officer and the agents had a reasonable
belief that he possessed the requisite authority to consent

to the search. See |llinois v. Rodriguez, 497 U.S. 177, 186,

110 S. Ct. 2793, 111 L. Ed. 2d (1990).

3Al t hough not relevant to the suppression issue, even if
the bail bond agents were not State actors, it is not clear
that they had the right to enter the apartnent. The record
does not reflect if the residence in question was the
fugitive's residence. See Herd v. State, 125 Md. App. 77, 115
(1999)(the right of a bail bond agent is as to the fugitive,
not as to third parties or the property of third parties).

-14-



Consent must be given voluntarily and cannot be coerced.

See Schneckloth v. Bustanmpnte, 412 U. S. 218, 228, 93 S. Ct.

2041, 36 L. Ed. 2d 854 (1973); Turner v. State, 133 M. App.

192, 202 (2000). When deciding if consent was voluntary we

exam ne the totality of the circunstances. Schneckloth, 412

U.S. at 227; Turner, 133 MI. App. at 202. A voluntariness
determ nation is a second-level fact-finding function that we

review de novo. See Turner, 133 Md. App. at 202-03 (citing

Wal ker v. State, 12 Md. App. 684, 693 (1971)). G eat

deference is accorded to the trial judge's finding, however.

MMIlian v. State, 325 MJ. 272, 288 (1992)(citing Ganble v.

State, 318 Md. 120, 128 (1989)). Inform ng parties that they
have the right to refuse consent to entry is not required for
consent to be valid; it is considered part of the totality of

the circunstances inquiry. See Schneckloth, 412 U S. at 223;

Ferris v. State, 355 Md. 356, 380 (1999); Coleman v. Anne

Arundel County Police Departnent, M. App. __, No. 2713,

Sept enber Term 1999, slip op. at 24 (filed February 1, 2001).
The suppression court did not nake a finding whether the
bail bond agents’ entry was pursuant to proper consent. The
court denied appellant’s notion to suppress, reasoning that
the bail bond agents were private actors not subject to the

Fourth Amendnent, or in the alternative, the police officer
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still had probable cause to arrest appellant and conduct a
search i ndependent of the evidence provided by the bail bond
agents as State actors. Because we find that the bail bond
agents were State actors, and the police officer's know edge,
including the snmell of marijuana, was obtained as a result of
an illegal entry,4 the issue of consent needs to be addressed
by the trial court.

Consequently, we remand the case to the circuit court
wi t hout affirmance or reversal, so that it nmay reconsider
appellant’s nmotion to suppress.® See MiI. Rule 8-604(d)(2000);

see also McMIlian, 325 Md. at 288 ("In the instant case, the

Court of Special Appeals inproperly usurped the trial court's
role of weighing the effect that the illegal entry of the Club
had on [appellant's] consent to search. Consequently, we

shall remand the case to the trial court....") (citations

‘W are not remanding for a determ nation on whether the
snmel | of marijuana constituted probable cause because the
police officer smelled burnt marijuana only as a result of the
door being left ajar by the bail bond agents after their
entry. The officer also obtained information as to the
presence of marijuana plants fromone of the agents as a
result of their entry and noreover, it was the bail bond
agents’ entry into the apartnment which caused appellant’s
flight. This evidence was used to make the subsequent arrest
of appellant and to obtain the warrant for the search of the
apart nment.

The circuit court may request additional oral or witten
argunent .
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omtted). On remand, on the evidence offered at the hearing
on the notion to suppress, the trial court nust eval uate

whet her it was reasonable for the bail bond agents, as State
agents, to reasonably believe “Jimmy” had the right to consent
to the search and, if so, whether the consent was coerced.

If the circuit court, upon reconsideration, concludes
t hat appellant's notion to suppress should be granted, the
judgnments shall be vacated and a new trial shall be ordered.
On the other hand, if the court decides that the nmotion shoul d
be denied, the judgnments remain in effect, subject to nerger
of sentences, and appellant may appeal that determ nation.

2.

Appel | ant al so contends that the | ower court erred by
failing to nmerge the possession of marijuana count into the
possession of marijuana with intent to distribute count.

The State concedes, and we agree, that the court shoul d
have nmerged the sentence for conviction of sinple possession
into the sentence for conviction of possession of marijuana
with intent to distribute. Under the required evidence test,

the sentences nerge. See McCoy v. State, 118 Md. App. 535,

540 (1997), cert. denied, 349 Mi. 235 (1997).

CASE REMANDED TO THE CI RCUI T
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COURT FOR WASHI NGTON COUNTY
FOR RECONSI DERATI ON OF THE
MOTI ON TO SUPPRESS EVI DENCE.
THE JUDGMVENTS REMAIN I'N
EFFECT UNLESS VACATED BY THE
CIRCUI T COURT | N ACCORDANCE
W TH THE PROCEDURES SET
FORTH IN THI' S OPI NI ON.
SENTENCE FOR CONVI CTI ON OF
POSSESSI ON OF MARI JUANA
VACATED. COSTS TO ABI DE THE
RESULT.



