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A Baltinmore City jury convicted Keith Ednonds, appellant,
of murdering Eric Gardener during a failed robbery. In this
appeal, Ednonds conplains that he was wrongfully convicted on
the testi mony of a co-defendant who “turned State’'s witness” in
the mdst of their joint trial. W nust deci de whether, after
listening to nost of the prosecution’s wi tnesses testify, his
co- def endant shoul d have been prevented fromtestifying for the
pr osecution.

The dilemma in this situation arises from the conflict
bet ween t he co-defendant’s constitutional right to be present in
the courtroomduring trial, and appellant’s right under Maryl and
Rul e 5-615 to have “the court . . . order wtnesses excluded
[from the courtroon] so that they cannot hear the testinony of
ot her witnesses.” Al t hough appellant admts there was no
“technical violation” of Rule 5-615 in these circunstances, he
argues that “the spirit if not the letter” of that rule was
vi ol ated because his co-defendant undoubtedly was “taught” by
the State’s previous w tnesses.

Because of the extensive renmedies the trial court afforded
to appellant, we conclude that the trial court did not err in
refusing to exclude the testinony of the |ate pleading co-
def endant . In addition, we find no reversible error arising
fromthe trial court’s questioning of a police officer during a

prelim nary suppression hearing. W do agree with appellant,



however, that he was erroneously convicted and sentenced on two
murder counts even though only one nurder was conmmtted.
Accordingly, we shall affirmappellant's convictions for fel ony
mur der, handgun offenses, attenpted second degree nurder,
second degree assault, three counts of attenpted armed robbery,
and three counts of conspiracy to commt arnmed robbery, but
vacate the conviction and sentence for second degree nurder.
FACTS AND LEGAL PROCEEDI NGS

Appel | ant Ednmonds was charged, along with Lewis Bailey, with
first degree murder, felony nmurder, and related counts. Before
voir dire on August 23, 1999, the State had plea discussions
with both defendants. The State’'s plea offer for both Ednonds
and Bailey was for guilty pleas on the felony murder, use of a
handgun, and attenpted nurder charges, wth a sentence
recommendation of I|ife inprisonment with all but 20 vyears
suspended. Attorneys for both defendants advi sed the court that
their clients contested the 20 years as excessive.!

Over the State’'s objection, the trial court responded that
“the best | could do would be life, serve the first 15.” He
instructed defense counsel that “[i]f they are going to take it,

take it. If not, let’s select the jury.” Both attorneys

The 20 year term was at the bottom of the sentencing
gui del i nes for the charges agai nst Bailey, and 5 years bel ow t he
gui delines for the charges agai nst Ednonds.
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conferred separately with their clients, then advised that “we
have a split decision” because Bailey was agreeable to the
of fer, but Ednonds was not. The trial court replied, “That’s a
no. It has got to be both. 1 won't split it.” Trial proceeded
on all counts against both Ednmonds and Bail ey. The court
ordered all w tnesses and potential w tnesses excluded fromthe
courtroom

O ficer Chris Boyd testified that on Septenber 12, 1998, he
responded to a call about a shooting in the 200 bl ock of North
Eutaw Street. When he arrived, he saw a group of people fleeing
and two males lying on the ground. One victim later identified
as Rudol ph Lyons, had been shot in the eye, but was alive. The
other victimwas Eric Gardener. He was dead.

Li eutenant Janes Shields, Jr., the primary hom cide
detective assigned to the Gardener nurder, testified that when
he arrived at the scene, he saw a gun on the ground. He later
| earned that it bel onged to Gardener.

Detective Don Lee, who was assigned to the City’ s “Viol ent
Crime Task Force” investigating non-fatal shootings, received a
call that same evening to investigate two “walk in gunshot
victims” at the nearby Shock Trauma unit of the University of

Maryl and Hospital. At Shock Trauma, Bailey told Lee that he and

Ednmonds had been shot while trying to “hack” a ride. He was



struck by two bullets, but did not see the shooter. He denied
that either he or Ednonds had a gun or had shot anyone.

WIliam Faul kner testified that he was with Lyons, his
friend, and Gardener, his cousin, when they were shot. The
three were wal ki ng down Eutaw Street when three nen approached
them with their hands in their pockets. They pulled out guns,
“[t]wo automatics and one revolver.” He heard them say
sonet hi ng about a stick up before he turned and ran. When he
| ooked back, he saw Lyons’ “hands in the air and two of the nen
checki ng his pockets.” Then he heard gunshots and realized that
several shots had been fired in his direction. He returned to
the scene several mnutes later, and found both Lyons and
Gardener on the ground. Faul kner claimed that neither he nor
Lyons was arnmed that night, but said that Gardener had a 9
mllinmeter handgun. He was not able to identify any of the
t hree assail ants.

Gary Salnmon testified that in Septenber 1997, he was
incarcerated at the Baltinmore City Detention Center. \While he
was in the infirmary, Ednonds told himthat he and two ot her nen
intended to conmt a robbery, but the victimresisted, pulled
out a gun, and a gun battle ensued. Ednonds clained that the
victimfired first, and that, although both of his friends were

armed, he was the only one who fired his gun. According to



Sal mon, Ednonds al so stated that after the shooting, the third
mal e took their guns while Ednonds and his friend ran to the
hospital. On his way, Ednonds tried to wi pe the gunpowder off
of his hands. Salnon admtted that he was awaiting sentencing
on pendi ng charges and hoped his testi mony woul d benefit him

Dani el Vangelder testified as an expert in the field of
gunshot residue anal ysis. He exan ned swabbi ngs taken from both
Ednmonds and Bail ey. He concluded that the test was negative for
Bai |l ey, but positive for Ednonds. He found no residue on the
hands of Faul kner or Lyons, but did find residues on the right
hand of Gardener. Vangel der opined that this test indicated
Gardener may have fired a weapon within a few hours of when the
test was taken. Janes Waxter, a firearns exam ner, testified as
an expert that from evidence secured at the scene, he concl uded
that although only one 9 mllineter handgun was found at the
scene, two to four guns were involved in the shooting.

Lyons confirnmed that Gardener had a 9 mllinmeter handgun
that night.? He testified that all three robbers had guns. \When
he first saw them he could see the handle and outline of the
gun in the pocket of the m ddle man, who was wearing grey sweat

pants. The m ddle man would not |et him pass. One of the

’Bai | ey was not present for the trial testinmony of Rudol ph
Lyons, but he had been present for Lyons’ substantially simlar
testinony during an earlier hearing.
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others then pulled out a gun, pointed it at Lyons’ stomach
grabbed his gold chain, and said, “[Y]ou all know what tine it
is.” Lyons pushed the gun away, grabbed his attacker’s arm and
turned himaround. At that point, he saw Faul kner runni ng away.
He heard the mddle man, who was directly behind him say,
“Where are you going son?” At that point, he heard a shot from
the sanme direction, and “a whole | ot of shooting started ringing
out.” One of the bullets struck Lyons in the shoul der and he
fell to the ground. While he was on the ground, he heard shots
fromwhat he believed, based on his famliarity with its sound,
was Gardener’s gun. Then, “the guy | had been tussling wth,
who wal ked up on ne and put the gun in ny stomach, stood overtop
of me and shot nme in the eye.”3

Lyons testified that he could not say whether all three
robbers had fired their weapons. He described what the two who
shot him were wearing, but could not describe the third robber
because he was in the shadows. He identified Bailey from a
phot ographic array, and at trial, as the “guy in the m ddl e” who
shot himin the shoulder. He renmenbered his hooded sweatshirt,
hat, and gold tooth. He did not identify Ednonds from either

the photo array or at trial, because he focused on the two who

pul l ed the guns on him He testified that he would be able to

3Lyons permanently lost sight in his right eye.
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identify the third assailant who shot himin the eye, but that
person was not present in the courtroom

During trial, co-defendant Lewis Bailey and his attorney
continued plea negotiations with the State. On the third day of
trial, when the only State witnesses yet to testify were Lyons
and Vangel der, Bailey decided to “turn State’ s evidence,” in
order to receive the benefit of a plea offered by the State. At
the time, Bailey knew that Lyons clained that Bail ey was the nman
in the mddle, and that his unidentified friend was the one who
shot himin the eye. Bailey pled guilty to felony nurder, two
counts of attenpted robbery, and one count of using a handgun in
the conm ssion of a crinme of violence. As part of the plea
agreenment, he agreed to testify agai nst Ednonds and the all eged
third assailant, identified as Anthony Archer. |In exchange, he
was to receive a sentence of life incarceration, with all but 15
years suspended, plus concurrent terms for the other crines,
including at least 5 years w thout parole for the handgun
char ge.

The State proffered a summary of Bailey’'s anticipated
testi nony about the robbery and shooting. Bail ey would claim
t hat Ednmonds and Archer had guns, but he was unarmed. Thi s
testinmony contradicted two statenents he nmade to police on the

ni ght of the nurder. In those statenents, Bailey denied any



i nvol venent in the shooting of Gardener and Lyons, and sai d t hat
Ednmonds did not have a gun and committed no crine. Bailey's
testi mony woul d corroborate the testi nony of Faul kner and Lyons
that at least two of the robbers fired their weapons, and
support the prosecution’s theory that Ednonds was one of the
robbers and one of the shooters that night.

Al t hough this pleawas simlar tothe one that Bail ey want ed
to accept before the trial began, and which the trial court
woul d not consider as a separate plea, the court accepted
Bail ey’s plea. Ednonds’ attorney imedi ately noved under Rule
5-615 to exclude Bailey from testifying, on the grounds that
Bailey's testinony was fatally tainted by his presence in the
courtroom while the State’'s wi tnesses testified. The trial
court denied the notion because Bailey had been a defendant up
unti |l t hat poi nt, and therefore, was not subject to
sequestration. Ednonds’ attorney objected that neverthel ess,

the prejudice was so severe that it underm ned the fairness of

the trial.
M. Bailey gave two statenments on the
evening of this incident . . . that were
quite different than what he has now given
the State. . . . The question beconmes why is
it different? . . . It . . . npmy be
di fferent because he . . . based his change
on what he’'s heard from the State’s
witnesses. . . . [His testinmny now becones

more consistent with what M. Faul kner has
testified to, nobre consistent with what M.
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Lyons has testified to. . . . [T]here is
a possible due process violation to M.
Ednmonds to allow this witness to testify.

Cbserving that “there [are] no Maryl and cases on point,” the
trial judge admtted “sonme unconfortabl eness with the idea that
t he def endant goes to trial with one strategy thinking a certain
set of events are going to occur, and then has to face changed
circunmstances during the mddle of trial.” He concl uded,
however, that “any potential prejudice as a result of any
conditioning is renmedi ed by the availability [to] the defense of
all the prior inconsistent statements . . . .” Although the
“notion that there will conme tinmes when people who are sitting
on one side of the trial table abandon that side and join the
ot her side wi thout advance[] notice” may be “constitutionally
unpl easant,” the judge pointed out that “it’s been going on for
time imenorial” and that no federal court has declared that a
pl ea bargain during trial bars the |ate pleading co-defendant
fromtestifying against the renmni ni ng defendant.

|’ m not going to bar the adm ssion of the

testimony and remain confortable that cross-

exam nati on and i npeachnent is the renedy to

any del eterious effect of the testinony.
He agreed to “give any curative [jury] instruction” that Ednonds
suggested regarding the presence of Bailey in the courtroom
whil e other State wi tnesses testified.

Bail ey testified that he had acconpani ed Ednonds and their
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friend Archer to a restaurant downtown where Archer saw sonme men
wearing jewelry he |liked. Archer told Ednonds and Bail ey to get
their guns. Bailey clainmed that both Archer and Ednonds left to
do so, and returned in 15 mnutes. Bailey insisted that he did
not have a weapon.

Qutside the restaurant, the three would-be robbers
approached the three victins on Eutaw Street. Ednonds and
Archer pulled out their guns. Bailey was supposed to go through
the three victinms’ pockets. Before he could do so, however, he
“heard a | ot of gunshots going off.” Bailey was shot. He did
not see who shot him but believed one of the bullets cane from
Gar dener’ s gun. Ednonds was also hit. As the three ran from
t he scene, Ednonds handed Archer his weapon. On the way to Shock
Trauma, Ednonds told Bailey to tell the police that someone had
tried to rob them

Ednonds’ attor ney Cross-exam ned Bai | ey about
i nconsi stencies between his two statenents to police on the
night of the murder and his trial testinony, and about his
notives for taking a plea that required himto testify after
hearing the State’s witnesses. Bailey testified that he wanted
to plead guilty before trial, but the prosecutor would not |et
hi m because Ednonds refused to plead guilty. He denied that he

decided to “cop” a plea in exchange for his testinony only after
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hearing that Lyons would testify Bailey had a gun and was the
one who shot him He claimed that Lyons had m staken him for
Archer, who "l ook[ed] just like” Bailey. Al t hough he deni ed
tailoring his story about Ednonds’ role in the shootings using
what he heard fromthe State’s witnesses in order to obtain the
plea by placing a gun in Ednonds’ hands that night, Bailey
admtted that the night of the murder, he told Det. Lee that
Ednmonds did not have a gun. His recorded statenent to Lee was
pl ayed to the jury.

Ednmonds did not testify. Hi s defense attorney cross-
exanm ned the gunshot residue expert Vangel der. Vangel der
admtted that the gunshot residue on Ednonds’ hands m ght have
cone from an object that was adjacent to a di schargi ng weapon.
He al so acknow edged that the nmere absence of gunshot residue
did not necessarily establish that the person had not fired a
weapon, but only that the residue had been renoved.

The defense also recalled Det. Shields, because he took a
witten statenment from Bailey on the night of the nurder.
Bai |l ey had denied that Ednonds had a gun. The statenment was
i ntroduced into evidence.

The trial court permtted appellant’s counsel to propose a
jury instruction regarding the effect that hearing the State’s

wi tnesses may have had on Bailey’'s testinony. The court gave
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the follow ng instruction:

Prior to the beginning of trial, all
wi tnesses were ordered sequestered by the
Court . Sequestration neans that al |
W t nesses are excluded fromthe courtroomso
they cannot hear the testinmony of other
w tnesses. The purpose of the sequestration
of witnesses is to prevent them from being
t aught or pr onpt ed by each other’s
testi nony.

VWhen deci di ng whether to believe all,
part, or none of the testinony of [Lew s]
Bail ey, you may consider that M. Bail ey,
unlike any other wtness, was in the
courtroom during many of the wtness’
testinmony and had the opportunity to hear
themtestify prior to his testifying. While

this was not a vi ol ation of t he
sequestration rule because at the time he
was a party, you mmy still consider this

fact in weighing M. Bailey' s credibility.

In closing argunent, appellant’s counsel also enphasized
that Bailey' s presence in the courtroomduring the State's case
i nfluenced Bailey’'s testinmony.

The jury convicted Ednonds. This appeal foll owed.

DI SCUSSI ON

l.
Excl usi on OF Co-Defendant’s Testi nony

Appel | ant contends that the trial court erroneously denied
his notion to exclude co-defendant Bail ey’ s testinony. He bases
this argunent on the | anguage and purpose of Rule 5-615, which
pr ovi des:

(a) In Ceneral. Except as provided in
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sections (b) and (c) of this Rule, upon the
request of a party nmade before testinony

begins, the court shall order wtnesses
excluded so that they cannot hear the
testimony of other witnesses. . . . The

court may order the exclusion of a wtness
on its own initiative or upon the request of
a party at any tine.

(b) Wtnesses not to be excluded. A court
shal | not exclude pursuant to this Rule

(1) a party who is a natural person

(Enphasi s added.)
The Court of Appeals recently enphasized the inportant

reasons for sequestration.
The general purpose of the sequestration of
wi tnesses “has been to prevent . . .
[witnesses] frombeing taught or pronmpted by
each other’s testinmony.” Additionally, the
obj ect of Maryland Rule 5-615 “is to prevent
one prospective witness frombeing taught by
heari ng another’s testinony; its application
avoids an artificial harnmony of all the
testinmony; it may also avoid the outright
manuf acture of testinony.”

Tharp v. State, 362 M. 77, 95 (2000)(citations omtted); see
also Opus 3 Ltd. v. Heritage Park, Inc., 91 F.3d 625, 628 (4t"
Cir. 1996) (witness sequestration "is designed to di scourage and
expose fabrication, inaccuracy, and collusion”). Qur judicia
system has long recogni zed that sequestration of w tnesses is
“one of the greatest engines that the skill of nman has ever

invented for the detection of liars in a court of justice.” |Id.
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at 628 (quoting 6 John Henry W gnore, Wagnore on Evidence 8§
1838, at 463 (Janes H. Chadbourn ed., 1976)).

Nonet hel ess, appell ant concedes —as he nust —that there
was “no technical violation [of Rule 5-615] inasnmuch as Bail ey
was a co-defendant throughout the period during which he was

present in the courtroom . | nstead, he seeks to apply
the rule by anal ogy, contending that “the purpose of the rule
mandat ed [Bail ey’ s] exclusion once he opted to enter a guilty
plea.” Citing “principles of ‘fair play and equity,’” appell ant
urges us to extend the rule in order to guarantee its
substantive protections when a co-defendant agrees to testify as
part of a plea bargain agreenent reached during trial, after the
co-defendant has heard the State’s witnesses testify.

As authority for this extension, appellant relies solely on
our decision and rationale in Brent v. State, 63 M. App. 197
(1985). In Brent, we held that a trial court erroneously
refused to recuse hinself fromserving as the judge in a bench
trial. The judge previously presided at guilty plea proceedi ngs
of co-defendants, during which he heard factual statenents
inplicating the appellant, and |earned about the appellant’s
prior willingness to plead guilty. We recognized that the
| anguage of Maryland Rule 4-243(c)(5), which prohibits a trial

judge frompresiding in a bench trial once he has considered a
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pl ea from that defendant,* was not directly applicable because
t he judge never heard any formal plea agreenent involving the
appellant. W | ooked beyond the letter of that rule, however,
because we al so recognized that it was “but a ‘vehicle for the
i npl ement ati on of basic due process rights’” and enbodi ed “the
notions of ‘fair play and equity’ [that] the Court of Appeals
has said must govern the plea bargaining process generally.”

|d. at 204. We concluded that in these circunstances, “the

judge was presented with the ‘functi onal equivalent’ of a formal

pl ea agreenent,’ because there was “no material distinction
between the highly prejudicial information heard by the trial
court in this case and that presented to a court during the
formal tender of a plea agreenent.” ld. at 207-08. We held
that “the totality of the circunstances bring the appellant’s

case within the spirit if not the letter of [the] Rule . . . .~

ld. at 208.

“'n relevant part, the rule provides:

If the defendant w thdraws the plea and
pl eads not guilty, then upon the objection
of the defendant or the State made at that
time, the judge to whom the agreenent was

presented may not preside . . . on any
charges involved in the rejected plea
agreenent .

M. Rule 4-243(c)(5).
15



Appel | ant asks us to apply the sanme “spirit if not letter”
rationale to Rule 5-615, given “the totality of the
circunmstances” in this case. Even though we agree wth
appellant that Bailey's presence in the courtroom while the
State presented the testinmony of four investigating officers,
its firearnms expert, a surviving victim and Ednonds’ prison
acquai ntance, nmade him the “functional equivalent” of an
unsequestered wi tness, we do not agree that he should have been
excluded from testifying, or that his testinony inpermssibly
“tainted” the trial. W explain.

We begin with the fundanental premse that a crim nal
def endant has a constitutional right to be present during trial.
This “constitutional right to confront the witnesses agai nst him
i muni zes him from . . . physical sequestration.” Perry v.
Leeke, 488 U.S. 272, 282, 109 S. Ct. 594, 600 (1989); see also

Brown v. State, 272 M. 450, 457-58 (1974) (“substantive

testimony concerning the guilt of the defendant cannot be
submtted during his involuntary absence”); WM. Rule 4-231(b)
(“A defendant is entitled to be present at . . . every stage of
the trial”). The question presented by appellant’s proposed
ext ensi on of the sequestration rule, of course, is not whether
Bai |l ey m ght have been excluded from the courtroom before his

pl ea, but rather whether his testinony should have been excl uded

16



after he was no longer a party. Appellant argues that having
exercised his right to hear the State’s witnesses testify while
he was a co-defendant, Bailey should have been precluded from

thereafter testifying agai nst Ednonds as part of a pl ea bargain.

Al t hough we found no Maryl and precedent governing the “m d-
trial” plea bargain circunstances in this case, we are gui ded by
our reasoning and decision in a simlar case where the plea
agreenment occurred after a pre-trial deposition. In WIllians v.
State, 19 Md. App. 582 (1974), we rejected an anal ogous ar gunment
that because a co-defendant had exercised his right to be
present during the deposition of a witness expected to testify
for the State, the co-defendant, who reached a plea agreenent
with the State after that deposition, should have been precl uded
from testifying at trial. Citing due process and the co-
defendant’s right to attend the deposition under applicable
rules, we held that the co-defendant “was entitled to be present
during the deposition of [the witness] and that circunstance did
not prohibit his subsequent use as a witness for the State
agai nst [the appellant].” 1d. at 590 (enphasis added).

In WIllians, we relied on a federal decision concerning the
effect of a md-trial dismssal of a co-defendant. In Carrado

v. United States, 210 F.2d 712 (D. C. Cir. 1953), cert. deni ed,
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350 U.S. 938, 76 S. Ct. 310 (1956), the appellants argued that
they had been unfairly prejudiced by the testinony of a co-
def endant who was di scharged during the trial, so that she then
woul d testify for the governnent. They appealed the trial
court’s decision to grant the governnent’s notion to discharge
the |ate pleading co-defendant. The District of Colunbia
Circuit held that there was no error, because the co-defendant
had the right to remain in the courtroom until she was
di scharged as a party. See id. at 718-19. Because the appea
was fromthe notion to di scharge, the Carrado Court declined to
consi der the prejudice that the appellants may have suffered as
a result of her presence in the courtroom during the State’'s
case.

Subsequent federal decisions, noreover, consistently have
denied relief to defendants convicted on the testinony of a co-
def endant who sat through part of a trial before reaching a plea
agreenent that required testinony agai nst remai ni ng def endants.
See, e.g., United States v. Chen, 131 F.3d 375, 378-79 (4t Cir.
1997) (en banc), cert. denied, 522 U S. 1152, 118 S. C. 1175
(1998) (trial court did not err in failing to exclude testinony
or to give cautionary jury instruction regarding credibility of
co-defendant who pled guilty during trial); United States wv.

Ganbi no, 926 F.2d 1355, 1364 (3d Cir.) cert. denied, 501 U.S.
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1206, 111 S. Ct. 2800 (1991) (m strial not required because co-
def endant changed plea and testified against remaining
def endants); United States v. Kilrain, 566 F.2d 979, 982 (5th
Cir.), cert. denied, 439 U. S. 819, 99 S. Ct. 80 (1978) (no error
in admtting testinony of co-defendant where renmining
defendants failed to denpbnstrate some "actual prej udi ce
resulting from [the co-defendant’s] supposed know edge of
def ense strategy, or that [he] communicated such know edge to
t he Governnment").

In this case, Bailey’'s constitutional right to be present
in the courtroom while the State’'s wi tnesses testified makes
this case conparable to the situati ons addressed in WIllianms and
Corrado. It also distinguishes this case from Brent. The
recusal dilemm we addressed in Brent did not involve a conflict
between the rights of nultiple co-defendants. Nor did our
decision to extend the recusal rule to circunmstances in which
t here was the “functional equivalent” of a formal plea agreenent
create a negative consequence for the exercise of any
def endant’ s constitutional right.

In contrast, this case presents a direct conflict between
appel l ant’ s sequestration rights under Rule 5-615, and his co-
def endant’ s constitutional right to remain in the courtroom

before the plea agreenent. If we were to exclude Bailey's
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testi nmony because he becanme the “functional equivalent” of an
unsequestered wi tness by exercising his right to be present in
the courtroom we would give Ednonds’ sequestration rights
priority over Bailey's constitutional right to remain in the
courtroom We decline to adopt a per se rule that would do so.
As the Fourth Circuit recently observed, “the purpose and spirit
underl yi ng sequestration are not absolute; indeed, . . . even
the ‘powerful policies behind sequestration’ must bend to the
dictates of the Constitution.” United States v. Rhynes, 218
F.3d 310, 318 (4" Cir. 2000) (en banc) (plurality opinion); see
Opus 3 Ltd., 91 F.3d at 628; cf. Redditt v. State, 337 M. 621,
629 (1995) (“[v]iolation of a sequestration order does not
result in a per se exclusion of the witness’'s testinony”).

We hold that a trial court is not required, either by Rule
5-615, its purpose, its policies, or its “spirit,” to exclude a
former co-defendant’s testinmony in these circunstances.?®
Nevert hel ess, we agree with the trial court that when a co-
def endant negotiates a separate plea agreenment after having
heard much of the prosecution’s case-in-chief, there is reason

for concern about i nfl uenced, tail ored, or manuf act ur ed

SA per se rule against a co-defendant entering into a plea
during trial, and then testifying, could be expected to have a
significant inpact on the availability and conduct of joint
crimnal trials.
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testinmony. There sinply is no denying that a co-defendant who
“turns State’s witness” during trial my have been “taught” by
testinmony that he woul d not have heard if the plea agreenent had
been reached before trial, and then nmay craft his testinony to
bol ster the State’s case in order to secure a plea agreenent, at
t he expense of the remaining defendant.

Here, the trial court recognized this possibility, and took
mtigating steps to address it. Even though it correctly
concluded that the sequestration rule did not apply, the court
gave appellant nearly all of the same renmedies he m ght have
obt ai ned under Rule 5-615. W hold that the trial court acted
properly in doing so. Atrial court faced with a md-trial plea
of one co-defendant nust determ ne on a case by case basis
whet her to afford the remmining defendant any of the renedies
avail able under Rule 5-615. Cf. Redditt, 337 M. at 629
(“whether there is to be a sanction and, if so, what sanction to
i npose, are decisions |left to the sound discretion of the trial
j udge”).

The appropriate renedies in these circunstances are those
that pronote full disclosure of the circumstances of the plea
bargain and the co-defendant’s testinony to the trier of fact,
including the renedies that the trial court afforded to

appellant in this case —instructions tothe jury at the tinme of
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the plea, adm ssion of prior inconsistent statements by the
pl eadi ng co-defendant, |iberal cross-exam nation with respect to
i npeachi ng evidence, closing argunent regarding the credibility
and wei ght of the co-defendant’s testinony, and an appropriate
jury instruction. In nost cases, such renmedies wll be
sufficient to highlight for the jury the credibility issues
rai sed by the co-defendant’s md-trial plea. In this case, they
provi ded accurate information for the jury to consider in
eval uati ng and wei ghing Bail ey’ s testinony.

We disagree with appellant that exclusion of Bailey’'s
testi nony was necessary in this case.® The trial court properly
recogni zed t hat excl usi on of an unsequestered wi tness’ testinony
is a highly disfavored renedy, even when a party has violated a
sequestration order. The Court of Appeals consistently has
cauti oned that because

‘[t]he ascertainment of the truth is the
great end and object of all the proceedings

W recogni ze that there mght be sonme circunstances in
which the exclusion or Ilimtation of a l|ate pleading co-
def endant’ s testinmony may be warranted, such as if there is
evidence that the plea was tined to pernmt the co-defendant to
hear the State’'s previous w tnesses. In this case, there is
nothing in the record to suggest that Bailey's plea was
deliberately tinmed to circunvent the sequestration rule. Cf.
United States v. G bson, 675 F.2d 825, 836 (6'" Cir.) cert.
denied, 459 U.S. 972, 103 S. Ct. 305 (1982) (recognizing
"consent, conni vance, procur enent or know edge" of the
prosecution to violation of sequestration rule as potential
grounds for excluding testinony).
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in a judicial trial,” . . . the conplete

exclusion of the testinony of w tnesses for

a violation of the sequestration rule is not

lightly to be inposed as a penalty upon even

an of fending party.
Frazier v. Waterman Steanship Corp., 206 M. 434, 446 (1955).
“The | oss of the testinony of an otherw se conpetent witness
carries with it its own danger of injustice and the subversion
of the ultimte search for truth.” State v. Earp, 319 Ml. 156,
172 (1990). We find no abuse of discretion in the denial of
appellant’s notion to exclude Bailey's testinmony, or in the
court’s use of curative renedies.

1.
Questioning By Trial Judge
During Prelimnary Hearing
Appel l ant al so contends that the trial judge violated his

right to a fair trial by engaging in a protracted exani nati on of
Lt. Shields, during which the judge suggested answers by using
| eadi ng questions. Shields was the homcide detective who
requested swabbing of Ednonds’ hands for gunshot residue.
Quoting at length from the transcript of a July 29, 1999
prelimnary hearing on appellant’s notion to suppress the test
results showi ng gunshot residue on Ednmonds’ hand, appell ant
argues that “the trial judge s conduct ‘went beyond the |ine of

inpartiality over which a judge nust not step’ . . . .” See

Vandegrift v. State, 237 M. 305, 311 (1965). The State
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counters that the questioning was proper, and that it had no
i nfluence on the jury because it was during a notions hearing
involving matters that differed from the subject of Shields
testinmony at trial.

The questions appellant conplains about related primarily
to knowl edge and tim ng issues relevant to whether Shields had
probabl e cause to detain Ednmonds, and thus, to order the
swabbi ngs. Anong these questions were the foll ow ng:

v “How far is shock trauma from where these people [the
robbers] disappeared from Faul kner’s vi ew?”

v “What tinme did you arrive [at Shock Trauma] ?”

v “Now, between the time that you first saw Faul kner and
when you arrived at the energency room at 3 o’ clock
were you in contact at all with Oficer Lee fromthe
Violent Crinmes Task Force?” The court asked a series
of follow up questions regarding the communications
between Shields and Lee, the police officer who
initially interviewed Ednonds and Bailey in the
energency room because they were shooting victins.

v “How di d you view the statenment of Ednonds [to officer
Lee] in terms of how the pieces of the puzzle were
addi ng up?” “Did you characterize it as excul patory,
meani ng he was trying to give hinself the best of it
and nmake hinmself not a suspect?” “But 1in the
meant i ne, you considered the Ednmonds statenent
excul patory and therefore a drop in the bucket in
terms of the information that was anmounting at that
time? 1|s that what you are sayi ng?”

v “I's it fair to say that you and Butler [the officer
who remained at the hospital with Ednonds after Lee
interviewed him and left] would have had a nasty
conversation if those suspects had wal ked out of that
hospital and you had to go find them again?” “Wer e
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you aware that Butler was [in] control of Ednonds at

the time that you dispatched . . . . [a witness] to
the Homcide Unit [to give a statenment]? . . . You
knew it was taken care of, essentially?” “Did you

both trust that night and acquire by circunstanti al
evidence after that night that Butler acted as a
i ai son or coordinator with other police and hospital
security to make sure that Ednmonds woul d not | eave
that hospital wi thout you being able to at |east
interview him if not charge hinP”

We agree with the State that this questioning does not neet
the threshol d standard for reversible error. Even if we were to
concl ude that these questions constituted error, we still cannot
reasonably conclude that they could have “contributed to the
rendition of the guilty verdict” by the jury. Taylor v. State,
352 Md. 338, 346 n.7 (1998) (quoting Dorsey v. State, 276 M.
638, 659 (1976)).

The trial court’s questioning was i ndeed | engt hy, detail ed,
and at times |leading, but it directly related to facts that the
court could inquire into in deciding whether to suppress the
test results. At the hearing, the focus was on when and why
Shi el ds detai ned Ednonds at Shock Traumm, and thus, whether
Shi el ds had probable cause for the detention before he ordered
t he gunshot residue tests on Ednonds’ hands. The trial court
concluded at the end of the hearing, at which Shields was the

only witness, that there was probable cause, and that the test

results would not be suppressed. The court ruled that the
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search incident to arrest, evanescent evidence, and exigent
circunstances exceptions to the warrant requirenment applied
Appel | ant has never contested that ruling.

| nst ead, he conpl ains that even though there was no jury at
the hearing, “the sane testinmony would be elicited before them
in several weeks’ tinme. The witness having been pronpted by the
guestions, |earned what he was supposed to say [so that his]

subsequent testinony [to the jury] was . . . recollection

prompted by the questions of the court.” We di sagr ee. Qur
conparison of the hearing transcript with the trial transcript
reveals no such link. The matters about which the trial judge
guestioned Shields during the hearing were not the subject of
Shields’ testinony at trial. The court’s questions at the
hearing pertained to “who knew what when,” because what Shi el ds
knew before he ordered the gunshot residue tests was the key to
whet her he had probabl e cause to detain Ednonds, which, in turn,
was the key to whether the test results should be suppressed.
These particular issues were not pertinent to the case |ater
presented to the jury. Mor eover, they were not pertinent to
Shield s testinony at trial. Shields trial testinony focused
on the crime scene, the shooting victins, and the statenents
made by both the victins and the defendants. Shields did not

even testify about his encounter with Ednonds and Bail ey at
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Shock Trauma

G ven these differences in the subject matter of Shields’
testimony at the suppression hearing and at trial, we are not
persuaded that there is a reasonable possibility that these
guestions denied appellant a fair trial. Even i f Shields was
i nfluenced by the court’s questions during the hearing, we see
no link between that “influenced testinmony” and his trial
testinony, and, thus, no link between the court’s questions and
the jury's guilty verdict.

M.
| mpr oper Conviction And Sentence
For Second Degree Murder

The State and appel |l ant agree that appellant was wongful |y
convicted of both felony murder and second degree nurder, and
wrongfully sentenced on both counts.” “In homcide cases, the

units of prosecution are dead bodies Burroughs v.

State, 88 M. App. 229, 247 (1991), cert. denied, 326 Ml. 365
(1992). Because there was only one nurder, there may only be
one convi ction and one sentence for nurder. Because the felony
murder is nmurder in the first degree, we shall vacate the

conviction and sentence for the | esser, second degree rmnurder.

JUDGMENTS ON COUNTS FOR FELONY

‘Appel | ant was sentenced to |ife inprisonnent on the fel ony
murder count, and to thirty years, concurrent, on the second
degree nmurder count.
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MURDER, UNLAWFUL USE OF HANDGUN,
WEARI NG/ CARRYI NG HANDGUN,
ATTEMPTED SECOND DEGREE MUJURDER,
SECOND DEGREE ASSAULT, ATTEMPTED
ARMED ROBBERY, and CONSPI RACY TO
COW T ARMED ROBBERY AFFI RMED.
JUDGMVENT AND SENTENCE FOR SECOND
DEGREE MURDER VACATED. COSTS TO
BE PAI D Y2 BY APPELLANT AND Y2 BY
MAYOR AND CITY COUNCIL OF
BALTI MORE.
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