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Inthisleadpaint premsesliability case, ajuryinthe Grcuit
Court for Baltinmore City returned a verdict in favor of Sean Brooks,
Jr., amnor, by his not her Sharon Par ker, appel | ees, and agai nst Lewi n
Realty I'll, Inc. (“Lewin”), appellant. It awarded damages totaling
$750, 000. Lew n noted an appeal fromthe judgnment, and presents the
following first question for review, which we have rephrased:

| . Ddthetrial court err inadmttinginto evidence lead
pai nt violation notices pertainingto other properties?

We answer “yes” to this question. Because we concl ude that the
error was prejudicial, we shall reverse the judgnent and remand t he
casetothecircuit court for further proceedings. W will address two
ot her questions raised by Lewin for the guidance of the court on
remand. They are:

1. Didthetrial court err in allow ng the appel |l ees’
vocational rehabilitation witnesstotestify as an
expert?

I1l. Ddthetrial court err indenying appellant’s notion
for summary j udgnent on the i ssue of “reason to know’

of the presence of deteriorated | ead paint on the
prem ses?!

The remmi ni ng questions presented by Lewin are:

V. Didthe trial court err in giving a jury instruction
on failure to warn?

V. Did the trial court err in denying appellant's notion
for newtrial or for remttur?
VI. Didthe trial court err in denying appellant's notion

for change of venue?

| ssue IV nmay not arise on a trial on remand because the
appel l ees may amend their pleadings in the interim |Issue Vis
specific to the amount of the verdict returned in this trial
Finally, Issue VI focused on pre-trial publicity that occurred



FACTS AND PROCEEDI NGS

| n August 1988, Shirley Parker rented a house at 1202 North
Patt erson Park Avenue, inBaltinore City. Fresh paint was appliedto
the interior of the house at the beginning of the tenancy.

Shar on Par ker, Shirl ey Parker’s daughter, novedintothe North
Patt er son Park Avenue house (“the House”) soon after her not her rented
it.? On Decenber 6, 1989, Sharon gave birth to Sean, the m nor
appel l ee, who lived there too.

Sonetine i n February or March 1991, when Sean was slightly nore
t han a year ol d, Lew n purchased t he House at aucti on. Lewi nis owned
by four stockhol ders, one of whomi s Marvi n Sober. The conpany has no
enpl oyees. M. Sober is in charge of managi ng the conpany and
conductingits day to day busi ness. Before Lew n purchased t he House,
M . Sober went on a “wal k through” i nspection of it. Sharon was present
when t he “wal k t hrough” t ook pl ace, and acconpani ed M. Sober as he
i nspected the House. Sharontestifiedthat at thetime of the "wal k

t hrough, " t here was peel i ng, chi ppi ng, and fl aki ng pai nt present in
numer ous areas of the interior of the House, including in Sean’s

bedr oom

i mmedi ately before the case was tried.

2Because Shirl ey Parker and Sharon Parker have the sane | ast
name, we will refer to themby their first nanes.
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After Lewi n purchased the House, it enteredintoanewleasewth
Shirley. It did not re-paint the interior of the House at that

| n February 1992, Sean was di agnosed wi t h an el evat ed bl ood | ead
| evel . Four nonths later, in May 1992, anurse fromthe Baltinore Gty
Heal t h Department (“BCHD’) cane to t he House and spoke t o Shar on about
Sean’ s el evated bl ood | ead | evel . Sharontestifiedthat she first
| ear ned about Sean’ s condition at that time. That sane nonth, the BCHD
i ssued a | ead paint violationnotice for the propertytoLewn. The
House was i nspect ed and f ound t o cont ai n 56 ar eas of peeling, chi pping,
and fl aking | ead paint.

Mar vi n Sober testified about his background and experienceinthe
residential property | easing busi ness. He stated that he startedin
that lineof workinBaltinore City, in1976. By thetinme relevant to
this case, he was working for Lewi n, and owned approxi mately 100
properties inthe nei ghborhood of the House. M. Sober expl ai ned t hat
he was t he person t o whomconpl ai nt s concerning Lewi n' s properties were
to be made, and who addressed them

M. Sober testifiedthat, as | ong ago as 1982, he was awar e of the
heal t h dangers associ ated with | ead pai nt exposure. By 1983 or 1984,
he knewt hat | ead pai nt exposure was dangerous to young children. In
addi ti on, before 1991, he knewthat peeling, chipping, or flaking
pai nt, whet her on walls or woodwork, is the primary source of | ead

poi soni ng for young children andthat the Baltinore Gty Code prohibits
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mai ntai ni ng a residential property insuchcondition. M. Sober stated
t hat t he House was at | east 50 years old. He admtted that at thetine
rel evant to this case, he knewthat in Baltinmore City ol der houses
generally were nore |likely than newer houses to contain | ead paint.

M. Sober acknow edged conducti ng t he “wal k t hrough” of t he House
for Lewin, before Lewi n purchasedit at aucti on. He was not asked on
di rect or cross-exani nation whet her he saw peeling, chipping, or
f 1 aki ng pai nt during the “wal k through.” M. Sober further testified
that after Lewi n purchased t he House, he was inside it on vari ous
occasi ons, fromMarch 1991 to May 1992. Again, he did not address in
hi s testinony, either on direct or cross-exam nation, what he did or
di d not see onthosevisits. M. Sober didsay, however, that during
t hat period, and until he receivedthe |l ead paint violationnotice,
Shirl ey Parker di d not nake any conpl ai nts t o hi mabout the condition
of the paint in the House.

A housing i nspector for Baltinore Gty was cal | ed as a wi t ness by
t he appel | ees. He stated on direct exanm nati on that upon i nspecti on,
t he House was found t o have nuner ous ar eas of peeling, chi ppi ng, and
fl aki ng | ead pai nt. On cross-exam nation, the wi tness expl ai ned t hat
| ead pai nt i nspections are done with devi ces that detect the presence
of lead inintact paint. For that reason, alead paint notice that
says t hat | ead pai nt has been found to exi st in a property does not

necessarily mean that the paint inside the property is peeling,
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chi ppi ng, or flaking. The inspection could have detected intact | ead
pai nt .

Additional facts will be includedin our di scussion of the issues.

DI SCUSSI ON

Before trial, Lewin novedin|imneto keep out of evidence five
docunments entitled, “Energency Viol ati on Noti ce and Order to Renpve

Lead Nui sance.” These viol ation notices, which were issued at vari ous
dates inthe 1980's, pertainto properties other than the one at i ssue
inthis case.® The violationnotices wereissuedbytheBaltinore Gty
Heal t h Departnent to M. Sober and to t he conpani es wi t h whi ch he t hen
was associ ated. Each violation notice states:

It has been determ ned fromel evat ed bl ood | eadl* and an
i nvestigation by theBaltinore Gty Heal th Departnent that
a child who frequents the above dwel | i ng has an abnor mal
bl ood I ead | evel . An inspection of this dwelling shows it
cont ai ns | ead- based pai nt. Such condi ti on has been deened
by t he Conm ssi oner of Health to be hazardoustolife and
heal th and a public health nuisance.

STwo of the |lead paint notices date from 1988; the renmni nder
date from 1984, 1987, and 1989. The properties to which they pertain
are: 318 North Schroeder Street; 616 East Biddle Street; 2569 West
Baltinore Street; 925 Argyle Avenue; and 1429 Madi son Avenue.

“Two of the notices use the phrase “blood | ead results” in place
of “elevated blood |ead.”
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Inits notioninlimne, Lewi n argued that the viol ati on notices
wer e not rel evant, were i nadm ssi bl e “ot her bad acts” evi dence, and
were prejudicial. In argunment before the trial court, Lew n
acknow edged t hat the viol ation notices woul d be specially relevant to
t he i ssue of its know edge (through M. Sober) of the heal th hazards of
| ead paint, if that i ssue were contested. Lew n profferedthat M.
Sober wouldtestify that, at therelevant tinme, heinfact had such
know edge. It argued that because t he i ssue of know edge of the danger
of | ead pai nt was not contested, and the viol ati on noti ces were not
ot herwi se specially rel evant, the court was required to excl ude them
Counsel for the appellees replied that M. Sober had not conceded
know edge of the danger of lead paint in his deposition testinony.

The court deni ed the notion, but indicated that Lewi n coul d renew
its objectiontotheviolationnotices duringtrial. The court advi sed
counsel for the appell ees not to nentionthe notices inhis opening
st at enent .

As we have expl ai ned, when M. Sober testified, he admtted that
several years before he conducted the “wal k t hrough” of the House, he
had act ual knowl edge of the health hazards to chil dren of | ead paint.
M . Sober was not asked any questi ons about the five viol ati on notices
for the other properties. Indeed, those notices were not nenti oned

during the testinony of any witness at trial.



At the cl ose of the appel |l ees’ case, their counsel offeredthe
five violationnoticesintoevidence. Lew n objected and argued t hat
t he evi dence was not rel evant and, if rel evant, was hi ghly prejudicial .
The appel | ees’ counsel conceded that the i ssue of Lewi n’s know edge
(through M. Sober) of the hazards of | ead pai nt at the pertinent tine
was not in di spute. He argued, however, that the notices were rel evant
to the i ssue of whether Lewin knew or had reason to know of the
presence of deteriorating paint inthe House when the m nor appel | ee
was livingthere. The court allowed the notices to coneinto evidence.

I n cl osi ng argunment, counsel for the appellees saidtothe jury,
referring to M. Sober:

What does t he evi dence show? And not only di d he have t hat

academ c or educati onal understandi ng of what | ead coul d do

and what was required, he had firsthand know edge and

firsthand experience of having childrenin his homes before

this one exposed to and poi soned by lead. AlIl of that

know edge he had, all of that experience he had i s what you

need t o consi der and eval uate i n det erm ni ng what conduct

was requi red of M. Sober under the circunstances of this

case.

In this Court, Lewin contends that the trial court erred in
admttingthe fiveviolationnoticesintoevidence. It argues that the
adm ssibility of the noti ces was governed by Mil. Rul e 5-404(b); that
thetrial court failedto analyze the viol ations under that rul e; that
t he notices were not specially relevant to acontestedissueinthe

case, and i nstead were of fered and used as propensity evi dence; and

that, evenif the admssibility of the notices properly was controll ed
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by Mil. Rul e 5-403, not Ml. Rul e 5-404(b), thetrial court neverthel ess
abused its discretioninconcludingthat the probative val ue of the
noti ces outwei ghed their prejudicial effect.

The appel | ees respond that the trial court did not abuse its
di scretioninadmttingthe violationnotices into evidence because
they were rel evant to the contested i ssue of notice and t hey wer e not
hi ghl'y prejudicial. The appell ees maintainthat Lewin waivedits M.
Rul e 5- 404(b) argunent, and that, evenif the argunment was not wai ved,
it lacks nerit because that rul e does not apply tocivil cases. They
argue further that, even under a Md. Rul e 5-404(b) analysis, the
notices were specially relevant tothe contested issue of whet her Lewi n
(through M. Sober) knew or had reason to know of the existence of
det eriorated paint inthe House during therelevant tine frame. They
assert that evidence, as shown inthe notices, that other residenti al
properti es owned or managed by M. Sober (or one of his conpani es)
cont ai ned | ead- based pai nt, and that chil dren who frequented t hose
properties were di agnosed with el evat ed bl ood | evel s, was probati ve of
t he contested i ssue of notice. Finally, they argue that the evidence
was not prejudicial in any event.

Md. Rul e 5-404(b) states:

Evi dence of ot her crinmes, wongs, or acts i s not adm ssi bl e

to prove the character of a personinorder to showaction

inconformty therewth. It may, however, be adm ssible for

ot her purposes, such as proof of notive, opportunity,

intent, preparation, common schenme or plan, know edge,

identity, or absence of m stake or accident.
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The rul e presunpti vel y excl udes evi dence of ot her cri mes, wongs, or
acts, unless the evidenceis speciallyrelevant. See Conyers v. State,

345 M. 525, 550 (1997); Harris v. State, 324 Md. 490, 494-97 (1991).

As aninitial matter, the appel | ees take the position that Lew n
wai ved its Ml. Rul e 5-404(b) argunent for appeal becauseit failedto
raisetherule as abasis for its objectionto the adm ssi on of the
evidence at trial. Under Ml. Rul e 2-517, an objection to the adm ssi on
of evidence nmust be nade at thetinme the evidenceis offered, or the
objectionis waived. Anotioninlimneto exclude evidence ordinarily
wi ||l not preservetheissuefor reviewif noobjectionis nmdetothe
i ntroduction of the evidence at trial. See Cole v. Sullivan, 110 M.
App. 79, 87-88 (1996).

At the pre-trial hearingonits notioninlimne, Lew n argued
t hat the viol ati on noti ces were "anal ogous to pri or bad act i ssues and
prior crimnal violations" and were not rel evant. At the concl usion of
t he hearing, the court deni ed the notion, but stated, "[t]his is not
the end of the matter, . . . . Having deni ed your notioninlimne as
toviolation notices, | will deal with it as necessary duringthe
course of the trial on evidentiary grounds, if necessary."”

At trial, Lewinobjectedtotheintroductionof thenotices. It
argued t hat the notices were prejudicial and were not rel evant. Lew n

stated that the violation notices had "nothingto dow ththis property
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and this famly. What they want to put in front of the jury are
al | egati ons about ot her properties that have nothingtodowththis
situation.”

The appel | ees assert that, inobjectingduringtrial, Lew n argued
only that the viol ation notices were i nadm ssi bl e under Ml. Rul e 5-403,
not under Mi. Rul e 5-404(b). Yet, nothinginthe record specifiesthat
t he obj ecti on was based on Ml. Rul e 5-403 as opposed to Ml. Rul e 5-
404(b): Lewindidnot explicitly identify any of the Maryland Rules in
stating its objection, and the court did not ask it to do so. The
content of the argunent advanced by Lewi n makes it cl ear, however, that
it was objecting to the use of the notices to prove propensity.
Additionally, the court stated at the hearing on the notioninlimne
that it woul d reconsider Lewin's notionat trial, if theissue arose.
Based onthis statenent by thetrial court and t he substance of the
argunment nmade by Lewi n when it objected at trial, it is clear that
Lewi n was renewi ng the objection nade in its notion in |limne by
rai sing the sane objectionat trial. Thus, Lewindidnot abandonits
position that the violation notices were prior bad acts evi dence,
governed by Ml. Rul e 5-404(b). See Md. Rul e 2-517. As the Ml. Rul e 5-
404(b) basis for the objectionwas beforethetrial court, theissue
was not wai ved.

As st at ed above, Ml. Rul e 5-404(b) applies to excl ude evi dence of

ot her wrongs comm tted by a defendant. Lewin nmaintainsthat therule
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applies to the instant case because the prior violation notices
constituted evidence of “ot her bad acts."” Evi dence of ot her wongs or
actsis frequently referredto as "bad act"” evi dence. Kl auenberg v.
State, 355 Md. 528, 547 (1999). "Bad act"” evidence i s evi dence of
conduct that, though not necessarily crimnal, "tends to i npugn or
refl ect adversely upon one's character, takinginto considerationthe
facts of the underlying lawsuit." 1d. at 549.

I nthe case sub judice, the evidence at i ssue consi sted of five
| ead paint violation notices fromthe BCHD, for five separate
resi dences managed by M. Sober, each reporting an abnormal |y hi gh
bl ood | ead | evel inachildwho frequentedthe property, and that an
i nspection of the property reveal ed t he presence of | ead paint. The
case at bar al soinvolved achildwth an abnornmal |y hi gh bl ood | ead
| evel and | ead pai nt at a property connectedto M. Sober. Inthis
context, it is self-evident that the notices wouldtendto portray M.
Sober, and hence Lewin, as an irresponsible |andl ord who | eased
def ecti ve and unsafe properties. Accordingly, the violationnotices
constituted evidence of "other bad acts.”

Wth respect tothe appel |l ees' assertionthat Ml. Rul e 5-404(b)
was not appl i cabl e because that rule only appliesincrimnal cases, we
not e t hat the pl ai n | anguage of the rul e contai ns no such proviso. It
states only that evi dence of other acts "is not adm ssi bl e to prove the

character of apersoninorder toshowactioninconformtytherewth."
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Mor eover, subsection (a) of therule, entitled “Character evidence

generally,” al so does not differenti ate between crim nal and ci vi |
cases. It states: “lIngeneral. Evidence of a person's character or
atrait of character is not adm ssible for the purpose of proving
actioninconformty therewith on a particular occasion. . . .” Only
intwo of the exceptionstothat rule, for “character of the accused”
and “character of thevictim” whichare definedto pertainonlyto
crimnal and juvenil e cases, is adistinctiondrawn between crim nal
and civil cases. See MI. Rule 5-404(a)(2).

We note alsothat inalineof autonobiletort cases decidedin
the mdand early 1900's, the Court of Appeal s hel d that evi dence of a
party's history of safe driving or of a party's history of unsafe
driving was not adm ssibleto prove actioninconformty therewth.
See Houlihan v. MCall, 197 M. 130, 137-38 (1951); Nesbit wv.
Cunmber | and Contracti ng Co., 196 Ml. 36, 44 (1950); General Exchange
I ns. Corp. v. Sherby, 165 Md. 1 (1933); B&O Rail road Co. v. State ex
rel . Black, 107 M. 642 (1908).

The appel | ees neverthel ess argue t hat all of the Maryl and cases
addressi ng Md. Rul e 5-404(b) and, beforeits adoption, the anal ysis

appl i cabl e t o adm ssi on of ot her bad act evi dence, are crimnal cases.?®

This assertion is not quite correct. |In Coburn v. Coburn, 342
Md. 244 (1996), the Court addressed Md. Rule 5-404(b) in the context
of a civil protective order hearing between a husband and wife. The
husband was arguing that evidence of his prior acts of abuse agai nst
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They al so nai ntai n that the hol di ng of the Court of Appeal s i nSessons
v. State, 357 Md. 274 (2000), supports their positionthat Ml. Rul e 5-
404(b) applies only in crimnal proceedings.

Sessons i nvol ved the exclusion of evidence of prior crinmes
commtted by a fact witness. The Court held that Md. Rul e 5-404(b)
"does not apply tocrines, wongs, or acts comm tted by anyone ot her
than the defendant. . . . [Il]t does not apply to exclude acts
comm tted by other people. . . ." 1d. at 281 (enphasi s added). The
Court reasoned t hat the purpose of this rule of exclusionisthree-
fold: toprevent "(1) the strong tendency to findthe accused guilty of
t he charge nerely because of his or her history of commtting such
acts; (2) the tendency to condemn t he accused not because of guilt, but
because he or she escaped puni shment fromprevi ous of fenses; and (3)
the injustice of unfair surprise.” 1d. at 283 (citing 1A John Henry
W gnore, Evidence 8 58.2, at 1215 (Tillers rev. 1983)). See al so
Harris v. State, 324 Md. at 495-96. The Court stated that Ml. Rul e 5-
404(b) was designedto "ensurethat a defendant istriedfor thecrinme

for which he or sheisontrial andto prevent a conviction based on

his wife was inadm ssible under Md. Rule 5-404(b). The Court stated
that the rule was not applicable because the evidence in gquestion was
bei ng i ntroduced "not to prove that a respondent has acted in
conformty with those prior acts, but instead to prove the likelihood
of future abuse.” I1d. at 260. The Court never suggested that M.
Rul e 5-404(b) woul d be inapplicable in a non-crimnal context,
however .
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reputation or propensity toconmt crines, rather thanthe facts of the
present case." Sessons, 357 Md. at 281. See al so Harris, 324 M. at
496. It al so observedthat "thisruleis prem sed upon protecting an
accused fromundue prejudice. . . ." Sessons, 357 Md. at 281. The
Court concl uded t hat extendi ng Ml. Rul e 5-404(b) to individual s ot her
t han def endant s woul d "broaden[] it beyond t he type of prejudice that
this rule was designed to prevent."” 1d. at 285.

I nreachingits decisionin Sessons, the Court expl ai ned t hat
“Maryl and Rul e 5-404(b) served to codi fy the ot her crinmes evidence rul e
expressed i n Maryl and casel aw and was deri ved fromFederal Rul e of
Evi dence (FRE) 404(b)." 1d. After exam ning howthe federal courts
have anal yzed FRE 404(b), the Court concluded that its interpretation
of therule, as applying only to defendants, and not to wi t nesses,
conports with federal case law. 1d. at 287-90

Al t hough the Court inSessons di d not address t he questi on before
us, whet her Md. Rul e 5-404(b) applies to adefendant inacivil case,
t he appel | ees argue that t he | anguage of the Court, focusedasit is on
t he purpose of therule beingtoensurethat a defendant istriedfor
the “crime” for whichheisontrial andto protect “the accused” from
undue prejudi ce, nmakes plainthat therulewas intendedto apply only
inthecrimnal context. W disagree. Notw thstanding the Court's
choi ce of | anguage i n Sessons, the Court's stated objective of the
rule, to protect the defendant fromthe undue prejudice likely to
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result fromintroduction of propensity evidence, isinplicatedin
crimnal and civil cases. See also Streater v. State, 352 Ml. 800, 807
(1999) (commenting that the “substantive and procedural protections [of
Ml. Rul e 5-404(b)] are necessary to guard agai nst the potenti al m suse
of other crinmes or bad acts evidence and avoid the risk that the
evidence wi || be used inproperly by the jury against a defendant.”).
| n bot h contexts, whet her the def endant commtted the cri nme or wong
for which heisontrial is meant to be deci ded on the basis of direct
and ci rcunstanti al evi dence of the acts or om ssions i n question, and
not on the basi s that, having commtted a cri ne or wong in the past
he likely did so again. Although the stakes may be higher in a
crimnal case, where t he defendant may | ose his freedomor hislife, in
additionto his property, the defendant inacivil caseis equally
entitledtoafair proceeding, free of the prejudicelikely toresult
fromintroduction of propensity evidence.?®

| n Medi cal Mutual v. Evans, 330 Mi. 1 (1993), deci ded before the
Maryl and Rul es of Evidence were adopted, the Court inplicitly
recogni zed t hat the principl e nowenbodi ed i n Ml. Rul e 5-404(b) applies
incivil cases. Inamnedical mal practi ce case agai nst her doctor, a
j ury had awar ded Evans damages wel | i n excess of the def endant/doctor’s

policy limts. The doctor assigned his “bad faithfailureto settle”

6Li kewi se, the same interest is inplicated for plaintiffs in
civil cases, in sonme circunstances. For exanple, propensity evidence
shoul d not be the basis for a finding of contributory negligence.
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cl ai magai nst his carrier to Evans, who then sued the carrier. At
trial, Evans’s | awyer sought to i npeach the carrier’s cl ai ns manager,
on cross-exam nation, by showi ng that the clainms nanager held a
per sonal bi as agai nst hi m based on t he out cone of prior cases i n which
t hey had been adversaries, and had not settl ed Evans’ s nal practice
claimwithinpolicylimts out of spite. Evans’'s | awer asked t he
cl ai m8 manager a question that informed the jury about an earlier
mal practi ce case i n whi ch he (counsel) had represented the plaintiff,
the carrier hadinsuredthe doctor/defendant, the jury had rendered a
verdict inexcess of policylimts, andthe carrier eventually had paid
t he excess anount. The carrier objected and noved for am strial. The

trial court deniedthe noti on and gave a curative instruction. The

case went to the jury, which returned a verdict in favor of Evans.

The Court of Appeal s reversed and renmanded, hol ding that the tri al
court had abused its discretionindenyingthe notionfor mstrial.
The Court conment ed t hat t he questi on posed to the cl ai ns manager “was
clearly inproper by referringtoinadmssibleprior ‘badacts.’”” 330
Md. at 20. Enphasizing that there was no factual basis for the
assertionthat “bad faith” had been adj udi cated i nthe prior case and
t hat “nere accusations of . . . m sconduct may not be used to i npeach,”
id. at 20-21, the Court concl uded that the prejudi ce resulting fromthe
i nproper use of prior bad act evidence to cross-exam ne t he cl ai ns

manager had “transcended the curative instruction.” 330 M. at

-16-
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The federal cases interpreting FRE 404(b) al so support its
applicationincivil cases. InHuddl estonv. United States, 485 U. S.
681 (1988), the Suprenme Court coment ed, "Federal Rul e of Evi dence
404(b) —which appliesinbothcivil andcrim nal cases —general ly
prohi bits the introduction of evidence of extrinsic acts that m ght
adversely reflect onthe actor's character, . . . ." Id. at 685. The
federal courts accordingly have applied FRE 404(b) incivil, as well as
crimnal, settings. See, e.g., Harrisv. Davis, 874 F. 2d 461 (7*"Qr.
1989) (applying FRE 404(b) inaprisoner's 42 U. S.C. § 1983 acti on);
Sem conduct or Energy Lab. Co. v. Sanmsung El ecs. Co., 4 F. Supp. 2d 477
(E. D. Va. 1998) (applying FRE 404(b) in a patent case), aff'd, 204 F. 3d
1368 (Fed. Cir. 2000), cert. denied, (U.S. Feb. 26, 2001).

We holdthat, inconformtywithits plainlanguage, its purpose,
and t he federal caselawinterpreting FRE 404(b), M. Rul e 5-404(b)
applies to defendants in civil cases as well as crimnal cases.

The appel | ees suggest that notwi t hstandi ng t he foregoi ng, Ml. Rul e
5-404(b) didnot governthe adm ssibility of theviolationnoticesin
t hi s case, under the Court's holding inSessons, supra, 357 Mil. 274,
because t he noti ces concerned ot her bad acts of a witness, M. Sober,
not ot her bad acts of the defendant, Lewin. W di sagree. The case at
bar is factually and legally distinguishable from Sessons.

I n Sessons, the evidence of other crimes comnmtted by a fact
wi t ness was of fered by t he def endant to support his theory that the
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vi cti mhad fabri cat ed her accusati ons agai nst him The wi t ness al | eged
to have comm tted the other crinmes was the victinm s brother. The
def endant sought to showthat the victimfal sely accused himin an
effort to cover up her brother's crimnal conduct.

I n the case sub judi ce, Marvin Sober was not an ordi nary fact
wi tness. He was Lewi n's agent i n charge of mai ntainingthe conpany's
properties, includingthe oneinquestion. H s general know edge of
t he dangers of | ead paint, towhich he admtted, was i nputed to Lew n,
as was hi s know edge or reason to knowof deteriorating paint onthe
prem ses. In short, the appell ees' negligence cl ai magai nst Lewi n
rested onthe all eged acts and om ssions of M. Sober as its agent.
For that reason, and not surprisingly, Lewin and M. Sober were
referred to interchangeably, and w thout distinction, throughout the
trial, includinginthe appellees' closingargunent. For purposes of
establishingliability, Lewi n and M. Sober were, as principal and
agent, asingleunit. Cf. Southern Managenment Corporationv. Taha,
Md. App. ___ (No. 75, Septenber Term 2000, filed April 3, 2001), and
Anne Arundel Med. Ctr. v. Condon, 102 MJ. App. 408 (1994) (under common
| aw, when liability is vicarious only, rel ease of agent rel eases
principal); Chilcote v. Von Der Ahe Van Lines, 300 md. 106, 114
(principal and agent are one tortfeasor for purposes of Uniform
Contri bution Anong Tortfeasors Act). For all intents and purposes,

this was avicarious |iability case, withthe principal beingthe sole
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named def endant. Accordingly, other bad acts of M. Sober, the
agent/w tness, constituted other bad acts of Lewn, the
princi pal / def endant, for purposes of Ml. Rule 5-404(b).

When evi dence of a defendant's ot her crinmes, wongs, or acts i s
offered, the trial court nmust engage in a three-part analysis in
deciding adm ssibility. Statev. Faul kner, 314 Ml. 630, 634-35 (1989).°
First, it nust determ ne whether the evidenceis “specially relevant,”
and, therefore, is excepted fromthe presunptive rul e of excl usi on.
| d. The speci al rel evancy exceptions enunerated i n Ml. Rul e 5-404(b)
(proof of notive, opportunity, intent, preparation, cormon schene or
pl an, know edge, identity, or absence of m stake or acci dent) are non-
exhausti ve and not exclusive. Burral v. State, 118 Ml. App. 288, 297
(1997), aff'd, 352 Md. 707 (1999). Thisis alegal determnation that
does not invol ve t he exerci se of discretion. Solononv. State, 101 M.
App. 331, 338 (1994), cert. denied, 337 Ml. 90 (1995). Next, it nust
det er mi ne whet her t he defendant's i nvol venent in the other crines,

wrongs, or acts has been established by cl ear and convi nci ng evi dence.

Al t hough the decision in Faul kner was prior to the adoption of
t he Maryl and Rul es of Evidence, the three-part test laid out in that
case remains the aw. The Rules of Evidence were intended to codify
the Maryl and case | aw of evidence except when inconsistent with that
case law. Accordingly, the cases addressing the adm ssibility of
evi dence of other crinmes, wongs, or acts are good |law, for that
reason, the cases decided subsequent to the enactnent of the Maryl and
Rul es of Evidence continue to apply the Faul kner analysis. See
Sessons, 357 Md. at 285 (stating that Md. Rule 5-404(b) is based on
the common [aw rule).
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Conyers, 345 Md. at 550-51. Finally, the court nust weigh the
"necessity for and probative val ue of the ' other crines' evidence. .
. agai nst any undue prejudicelikelytoresult fromits adm ssion,"
and, withthat inmnd, exerciseits discretionto admt or exclude the
evi dence. Faul kner, 314 Ml. at 635. See al so Sessons, 357 Ml. at 281
n.2; Streater, 352 Md. at 807; Conyers, 345 Md. at 550-51.
Because t he “speci al rel evancy” vel non of the violationnotices
inquestioninthis caseis apure questionof | aw, we consider it de
novo. Faul kner, 314 Ml. at 634. See al so Wnn v. State, 351 Md. 307,
318 (1998). Predictably, the parties take diametrically opposed
positions onthisissue. Lew n asserts that the violationnotices only
were rel evant to a single, non-controvertedissue: whether it had
know edge, t hrough M. Sober, of the general dangers of | ead pai nt.
The appel l ees argue in their brief that the violation notices were
rel evant to that i ssue and t o whet her Lew n had reason t o know, through
M. Sober, of the presence of deteriorated paint in the House.
To satisfy the first prong of theFaul kner test, evi dence of ot her
crimes, wongs, or acts nust be “substantially relevant to sone
contestedissueinthe case.” 314 Ml. at 634 (enphasi s added). See
al so Streater, supra, 352 Md. at 809 (“[S]ituations arise in which
evi dence of other crinesis particularly material to acontestedissue

inthecase. . . .”). InEnory v. State, 101 Md. App. 585 (1994),

-20-



cert. denied, 337 Md. 90 (1995), we stated that it was not enough t hat

t he evi dence of other crimes, wongs, or acts "be technically or

mnimally rel evant to sone formal issueinthecase. . . but further
1) that the rel evance be substantial and further still 2) that it be
with respect to agenuinely contestedissueinthe case.” |d. at 602.

I n Enory, the State sought tointroduce the testinony of aw tness
about prior crimnal acts conmtted by the defendants. The State
argued that the testinony was specially relevant "'to show the
rel ati onshi p between [t he def endants and t he wi t ness] al nost their
entireadult lives.'" 1d. at 597. The defendants offered to stipul ate
t hat t hey had known t he wi t ness for several decades. The trial court
neverthel ess permtted the State to put on the evidence of the
w tness's i nvol venent with t he def endants and their prior crimnal
acts. We reversed, holding that the other crinmes evidence was not
adm ssi bl e because it was not relevant to any contested issue.

The sane reasoni ng applies inthe casesub judice. Aplaintiff
in a lead paint premses liability case nmust prove that the
def endant /| andl ord knew or had reason to know of the exi stence of
peel i ng, flaking, or chipping paint onthe prem ses and that al andl ord
of ordinary intelligence andw th the sane know edge as t he def endant
of the dangers associ ated with | ead paint would realize the risk of

| ead poi soni ng created by that condition. Brownv. Derner, 357 M.
344, 362 (2000). Here, thefirst issue (Lewi n's know edge or reasonto
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know of t he exi stence of deteriorated paint) was cont ested; t he second
i ssue (Lewi n's know edge of the heal th hazards/risks of | ead poi soni ng)
was not contested. As we al ready have recounted, M. Sober testified
indetail that as far back as the early 1980' s he knew about the heal th
dangers to chil dren caused by | ead pai nt. Because that i ssue was not
genui nely contested, the violation notices could add no rel evant

informationtoit. See Davisv. Goodnman, 117 Md. App. 378, 415 (1997).

The appel | ees suggest that the viol ati on noti ces were specially
rel evant because t hey were probative of the extent of Lewi n's know edge
of the general dangers of | ead paint. They maintain that how M. Sober
cane to | earn of the dangers of | ead paint showed the anount of

know edge he had. Wiilethetrial court didnot engageinaninquiry
intospecial relevancy inrulingthe notices adm ssible, it cormented
t hat the noti ces coul d be used by the appel | ees to "bol ster" evi dence
of M. Sober's (and thus Lewi n's) know edge of t he general dangers of
| ead paint. M. Sober's testinony made pl ai n, however, that he had a
ful | understandi ng of the heal th dangers of | ead paint, and that his
know edge in this regard pre-dated the viol ation notices. Neither the
fact of his know edge of the dangers of | ead pai nt nor the extent of
t hat know edge was at i ssue. The prior | ead paint violationnotices

were not adm ssible to bol ster proof of uncontested facts.
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VWhet her Lewi n knew or had reason to know of the exi stence of
peeling, chipping, or flaking paint in the House was a central,
contestedissue. Lewin asserts that the prior | ead paint violation
noti ces were not specially relevant to that i ssue because the notices
concerned the conditions of other properties at other tines. The
appel | ees respond that the violation notices were substantially
relevant to theissue of "whether M. Sober knewor had reason t o know
t hat defective | ead paint existed at his property.” W agreew th
Lewi n t hat the notices were not probative of the presence of peeling,
chi ppi ng, or flaking paint at the House when Sean was |iving there.

Prelimnarily, as admttedinto evidence, the violationnotices
state only that | ead paint was foundinthe propertiesto whichthe
noti ces pertain, and that chil dren who frequented t he properties were
di agnosed with el evated bl ood | ead | evel s. The noti ces do not state
t hat there was peeling, chipping, or flaking paint (|lead-based or
ot herwi se) at the properties. Thus, the notices did not constitute
proof of the existence of deteriorated paint at other properties
managed by M. Sober or owned by Lewin or its predecessor conpani es.
Mor eover, the notices did not containinformtion show ngthat the
condi ti ons of those properties had caused t he chil dren who frequent ed
t hemt o sustai n | ead pai nt poi soning. At nost, the notices constituted

unproven al | egations that the | ead pai nt at the properties in question
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may have been in such condition as to have caused t he el evat ed bl ood
lead levels in the children referred to.?8

Evenif the prior | ead paint violationnotices could be construed
as showi ng t he presence of peeling, chipping, or flaking paint inthe
properties to whichthey pertained, and that M. Sober, upon recei pt of
t he noti ces, had gai ned know edge of those conditions, the notices were
not probative of whether Lewi n (through M. Sober) knewor had reason
t o know of the exi stence of peeling, chipping, or flaking paint at the
property inthis case, at thetinerelevant. Know edge of a defective
condition at a particul ar property cannot be ascribedto al andlord
ner el y because he has general know edge that other sim |l ar properties
may contain such acondition, evenwhenthetime franmeis the sane.
Ri chwi nd Joint Venture 4 v. Brunson, 335 Md. 661, 677 (1994). Lewin's
know edge, through M. Sober, that inthelate 1980 s ot her properties
inBaltinore City contai ned deteriorated | ead paint didnot nmake it
nore likely that in 1991 and 1992 there was deteriorating | ead paint in
t he House and/or that Lew n knew or had reason to know of that
condition. Tothe extent that the violationnotices had any probati ve
value in this case (except as to the uncontested i ssue di scussed
supra), they were propensity evidence. Fromthe fact that there was

deteriorating paint inother Baltinore Gty properties that M. Sober

8The testinony of the hearing inspector would seemto indicate
that the | ead paint detected at those properties could have been
i ntact.
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managed, in the |l ate 1980's, a fact-finder could concl ude, al beit
i nproperly, that he was the type of | andlord who would allow his
properties to becone run-down and t hat he had done so with t he House in
this case as well.

At oral argunent inthis Court, the appell ees asserted that the
prior | ead paint violation notices were specially relevant to the
guestion of whether Lewin breached its duty of care. Mor e
specifically, they argued that the notices showed that M. Sober had
pri or experience observing peeling, chipping, and fl aki ng pai nt;
therefore, the notices were probative of whet her M. Sober shoul d have
noti ced peel i ng, chipping, or flaking paint during his "wal k through"
of the House.?®

As di scussed above, the notices stated only that the respective
dwel I i ngs cont ai ned | ead- based pai nt -- not that the paint was peeling,
chi pping, or flaking. Therefore, the notices did not contain
i nformati on show ng that M. Sober had pri or experience i n observing
peel i ng, chipping, or flaking |lead paint. Moreover, the evidence
adduced at trial was that M. Sober was i nsi de t he House duringthe
“wal k t hr ough” and, accordi ng to Sharon Parker, there was deteriorated
pai nt t hroughout the prem ses when he was there. At no point during

t he proceedi ngs was it ever suggested by either party that M. Sober's

The appellees did not include this argument in their brief.
Nevert hel ess, we will exercise our discretion to address it.
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capacity to observe deteriorated paint, assumng it was present, was at
i ssue. Because M. Sober's ability to see peeling, flaking, or
chi ppi ng pai nt was not contested, the violation notices were not
adm ssi bl e on that issue.

Furt hernmore, this line of reasoning seens toinply that Lew n had
a duty to i nspect the prem ses and | ook for peeling, chipping, or
flaking lead paint. It iswell establishedinMrylandthat alandlord
i's not under aduty toinspect the prem ses for dangerous conditions
and to determneif repairs are necessary. Ri chwi nd Joi nt Venture 4,
335 Md. at 674-75. Under both the cormon | awand Bal ti nore Gty Code,
Lewin's duty torepair the defect inthe prem ses did not arise until
it knew or had reason to know of the defective condition. 1d. See
alsoBaltinore Gty Code, Art. 13 8 301let seq. (2000). The prior |ead
pai nt viol ation notices were not specially relevant totheissue of
duty.

The violation notices did not satisfy the first prong of the
Faul kner test. Because they constituted other bad act evi dence t hat
was not specially relevant to a contested i ssue in the case, they
shoul d have been excl uded fromevi dence, under Mi. Rul e 5-404(b), as a
matter of | aw.

Inacivil case, the appell ant not only nust denonstrate error,
but al so nust showthat the error caused prejudice. Farleyv. Allstate

I ns. Co., 355 Md. 34, 47 (1999); Fi sh Market Nom nee Corp. v. GA A,
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Inc., 337 Md. 1, 15 (1994); Maryl and Deposit Ins. Fund Corp. v.
Bill man, 321 Md. 3, 34 (1990). "Prejudice exists when the error
i nfl uenced t he out cone of the case.” Fi sh Market Nom nee Corp., 337
Md. at 15 (citing Harris v. David S. Harris, P. A, 310 vd. 310, 319
(1987)). Whether an error was prejudicial is determ ned on a case-hy-
case basis. Billmn, 321 Md. at 17.

I n det er m ni ng whet her i nproperly admtted evidence . . .

prejudicially affected the outcone of a civil case, the

appel l ate court bal ances "'the probability of prejudice
fromthe face of the extraneous matter inrelationtothe
circunstances of the particular case. . . ."" It isnot the
possi bility, but the probability, of prejudice whichisthe

obj ect of the appellate inquiry.

Bill man, 321 Md. at 17 (quoting Harford Sands, Inc. v. Goft, 320 M.
136, 148 (1990) (quoti ngWernsing v. General Mtors Corp., 298 Ml. 406,
420 (1984))) (internal citations omtted).

The reason that MI. Rule 5-404(b) presunmes exclusion for
propensity evidence is that when used to showactioninconformty such
evidence usually is prejudicial. Inthe casesub judice, the nature of
t he evidence and the way it was used at trial made it likelythat its
adm ssi on prejudiced Lewin's defense. The viol ation noti ces showed
t hat, on nunerous occasi ons over a period of years, properties managed
by M. Sober contained | ead paint, such that public authorities
suspected that childreninthose properties had suffered | ead paint
poi soning. Inacaseinwhichthe primary factual questions for the

jury to deci de were whet her there was deteriorated paint inprem ses
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managed by M. Sober and whet her he knew of that condition, thejury
was likely to conclude fromthe notices that because M. Sober
knowi ngl y had mai nt ai ned houses wi t h peel i ng, chi pping, and fl aki ng
pai nt inthe past, he probably had done so onthis occasion as well.?

Mor eover, the appel | ees’ counsel sought to use the noticesto
t hei r maxi mumprejudicial effect inhis closingargunment by tellingthe
jury that M. Sober “had firsthand know edge and first hand experi ence
of having childrenin his hone before this one exposed to and poi soned
by lead” and that “[a]ll of that know edge he had, all of that
experience he had is what you need to consider and evaluate in
det erm ni ng what conduct was required of M. Sober under the
ci rcunst ances of this case.”!! |Ineffect, the appell ees' counsel was
askingthejury tousetheviolationnotices for propensity purposes,
and to find agai nst Lewinonthat basis. Mrethanlikely, thejury
considered the notices in returning a verdict against Lew n.
Accordi ngly, we conclude that thetrial court'serror inallowngthe

violation notices into evidence was prejudicial.

1%l ndeed, in response to Lewin's assertion, even if we were to
anal yze the adm ssibility of the prior violation notices under M.
Rul e 5-403, we woul d concl ude that whatever nmarginal relevancy they
had was so far outweighed by their |ikelihood of being m sused as
propensity evidence that they would fail the “probative val ue versus
prejudicial effect” balancing test as a matter of | aw.

1At oral argunment in this Court, appellees' counsel
acknowl edged that the violation notices were the sole basis for this
cl osi ng argunent.
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Lewi n contends that the trial court erred in allow ng the
appel | ees' vocational rehabilitation wi tness, Mark Li ebernman, to
testify as an expert on enpl oynent prospects for Sean, as a | ead-
i npai red child, because he was not qualifiedinthat area. It further
contends that the court erredinpermtting M. Lieberman to give
opi ni on t esti nmony about Sean's i npairnent of earning capacity, because
hi s testi nmony was specul ative, and in permtting M. Lieberman to
testify about the val ue, indollars, of Sean's | ost earni ng capacity
wi t hout reduci ng the damage figure to present value. The | ast two
contentions were the subject of amotioninlinmnefiledby Lew n and
deni ed by the court.

(i)

Lewi n first argues that because M. Li ebernman had no experi ence
wi t h enpl oynent prospects for | ead-inpaired chil dren outside of a
litigationcontext, the court shoul d not have al |l owed hi mto testify as
an expert witness on that subject. The appell ees respond that the

court was withinits discretioninfindingthat M. Lieberman qualified

as an expert in enploynent prospects for children affected by | ead.

Md. Rul e 5- 702 governs t he adm ssi on of expert testinony. It
provi des:
Expert testinony may be adm tted, in the formof an opi ni on

or otherwise, if the court determ nes that the testinony
will assist thetrier of fact to understand the evi dence or
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to determ ne afact inissue. Inmakingthat determ nation,
the court shall determne (1) whether the witness is
qual i fi ed as an expert by know edge, skill, experience,
training, or education, (2) the appropriateness of the
expert testinony onthe particul ar subject, and (3) whet her
a sufficient factual basis exists to support the expert
testi nony.
Under thisrule, trial courts have "wi de | atitude i n deci di ng whet her
toqualify aw tness as an expert or toadmt or exclude particul ar

expert testinony," and we reviewthetrial court's decision for an
abuse of discretion. Massie v. State, 349 Md. 834, 850-51 (1998).
In order to qualify as an expert, a w tness "shoul d have such
speci al know edge of the subject onwhich heistotestifythat he can
give the jury assi stance in solving a problemfor which. . . average
know edge i s i nadequate.” Braxton v. Faber, 91 Ml. App. 391, 396
(1992) (quotingRaitt v. Johns Hopki ns Hosp., 274 Md. 489, 500 (1975)).
See al so Oken v. State, 327 Md. 628, 660 (1992). Aw tness nay qualify
as an expert as | ong as he has a m ni mal anmount of conpetence relative
tothe areainwhichhe purports to be an expert. Wod v. Toyota Mt or
Corp., 134 md. App. 512, 521 (2000), cert. denied, 362 Ml. 189 (2000);
Naught on v. Bankier, 114 Md. App. 641, 655 (1997). Thetrial court is
entitledto consider any and al|l aspects of aw tness's background in
det er mi ni ng whet her the wit ness qualifies as an expert on t he subj ect
matter. Objections to an expert witness's training, expertise, or

knowl edge go to t he wei ght of the evidence, not its adm ssibility.
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Braxton, 91 Ml. App. at 396 (citingBaltinore Transit Co. v. Smith, 252

Md. 430 (1969)).

In the case at bar, M. Lieberman testified that he holds a
master's degree in rehabilitation counseling from Towson State
Uni versi ty'? and t hat he works as a vocati onal and career counsel or.
Specifically, he eval uates peoplewith disabilities, assesses their
skills-level and limtations, and attenpts to | ocate appropriate
enpl oynment for them 1In the past, M. Lieberman had worked in the
Maryl and Departnent of Education, Division of Vocational
Rehabilitation, Disability Determ nation Services Unit, eval uating
whet her applicants for Social Security disability benefits were
"di sabl ed, " under t he Soci al Security Act.®® In doing so, he eval uat ed
each applicant's nedical records, educational history, and enpl oynent
history to determneif enpl oynent was avail able for him Al sointhe
past, M. Liebernman had worked as a vocati onal counsel or in Baltinore

City for the Maryl and Depart nent of Education, findingjob placenents

2Towson State University is now known as Towson University.

BFor the purposes of Social Security disability benefits,
"di sabled" is defined as an "inability to do any substantial gai nful
activity by reason of any nedically determ nable physical or nental

i mpai rment which can be expected to . . . last for a continuous
period of not less than 12 nmonths. . . . To determ ne whether [an
applicant is] able to do any other work, we consider [the
applicant's] residual functional capacity and . . . age, education

and work experience.” 20 C.F.R § 404.1505(a) (2000).
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for peopl e with devel opnental disabilities, physical limtations, and
psychol ogi cal i npairnents.

M. Li eberman al so had experi ence rendering private vocati onal
counsel i ng servi ces for peopl e di sabl ed i n wor kpl ace acci dents and
hel pi ng potenti al enpl oyers anal yze t he physi cal, educati onal, and
ment al requirenents necessary for specific positions. Hetestified
t hat he had wor ked on approxi mat el y 5, 000 cases, and nearly every case
requi red hi mto assess an i ndi vi dual ' s educati onal capacities based on
the individual's disability. Al so, he had worked with at | east two to
three thousand clients with cognitive disabilities simlar to Sean's
and, inall of those cases, he had perforned a vocati onal eval uati on,
i ncludi ng an assessnent of the client's acadenm c capacity.

(On cross-exam nation, M. Lieberman acknow edged t hat al t hough 25
to 40 percent of his work for the State involved projecting the
vocational abilities of children under twel ve years of age, none of the
wor k i nvol ved t he exact sane process for determning disability that he
used to assess Sean. He al so conceded that, in his position as a
rehabilitation counselor for the State, he did not work with any
chil dren under age 17, and t hat he di d not have any formal nedi cal
training, but relied on independent nedical reports in making his
eval uati ons. He acknow edged t hat he was not an expert inthe field of

speci al education and that his expertise in projecting achild's
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educati onal capacities came from work done in the context of
l[itigation, as part of his job with a private rehabilitation firm

At the concl usi on of thevoir dire examnation on M. Lieberman's
qualifications, thetrial court found that the witness qualifiedas an
expert inthe fieldof vocational counseling, under Ml. Rul e 5-702.
The court concl uded that M. Li eberman's experi ence and educati on gave
hi mspeci al know edge of the subject beyond t he experi ence of the
jurors and that his opi nion woul d assi st thejuryindetermningthe
extent of the inpairment of Sean's earning capacity.

I n Cken, supra, 327 Md. 628, a wi t ness who wor ked for the FBI was
called by the State to testify about a conpari son he nade of a pi ece of
rubber foundinthe victinm s apartnent toatennis shoe foundinthe
defendant's apartnent. The wi tness detailed his training and
experience with the FBI and expl ai ned that whil e he had perfornmed
“torn-edge” conpari sons of paper, tape, plastic, and matches inthe
past, he had never before performed a “t orn-edge” conpari son of rubber.
The wi t ness stated that the techni que for “torn-edge” conpari sons of
rubber i s the sane as that used for other “torn-edge” conpari sons. The
trial court accepted the witness as an expert inthefieldof “torn-
edge” conparisons. On appeal, the defendant argued that the wi t ness
shoul d not have been qualified as such. The Court of Appeal s hel d t hat
thetrial court didnot abuseits discretioninaqualifyingthe wtness

as an expert. The Court noted that even though this was the witness's
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first “torn-edge” conpari son of rubber, because he had experi ence usi ng
t he sane “torn edge” techni que for ot her conpari sons, he was reasonabl y
gqualified to give expert testinony on the topic. 1d. at 660-61.

The case at bar i s anal ogous to Cken. Although M. Lieberman
acknow edged t hat he had never before used t he exact process he usedto
eval uat e Sean on anot her chil d under the age of twel ve, the assessnent
process he used for Sean was the same one that he used for his
vocational clients. Al though he may not have used t his preci se process
to eval uate a chil d under t he age of twel ve, he was, |i ke the wi tness
in Cken, anply experiencedinthe use of this type of analysis. In
addi ti on, he had experience eval uati ng ot her chi |l dren under the age of
twelve. Thetrial court didnot abuseits discretionindeterm ning
that M. Lieberman qualified as an expert w tness.

(i)

Lewi n next asserts that thetrial court erredinpermtting M.
Li eberman t o opi ne t hat Sean' s physi cal and nental inpairnents dueto
| ead exposure had caused hi mto sustain an inpairnent of earning
capacity. Specifically, Lewin argues that, "[w]ith absolutely no
hi story of working, without observing theinfant Plaintiff as an adul t,
and inlight of the numerous forces that couldintervene beforethe
infant Plaintiff enters the work force, the opinions expressed by M.
Li eberman [were] sinply too specul ativeto constitute avalid award of

danages. "

- 34-



Fut ur e damages nust be establ i shed with reasonabl e certai nty, and
nmust not rest upon specul ati on or conjecture. Piercev. Johns-Manville
Sal es Corp., 296 Ml. 656, 666 (1983); Naughton, 114 Md. App. at 657.
Fut ur e damages cannot be recovered if the future consequences upon
whi ch t he damages are prem sed are nerely possibilities. Pierce, 296
Ml. at 666. Sufficient probability exists whenthereis nore evidence
infavor of a propositionthanthereis against the proposition. |d.

Lewin relies on Kujawa v. Baltinore Transit Co., 224 Md. 195
(1961), to support its argunent onthis issue. InKujawa, achild was
i njured when the car inwhichhewas ridingwas hit by atransit bus.
The child was hospitalized for six days for afractured skull and a
concussion. At trial, several years after the accident, thechild's
doctor testifiedthat thechildstill had headaches and di zzi ness from
t he accident. The doctor went on to say, however, that the future
effect of theinjuriesonthechildwas tooindefinitefor himto give
an opi ni on about. Notwi thstanding this testinony, the child sought to
recover damages for i npai rment of earning capacity. Thetrial court
concluded that there was no legally conpetent evidence to show
i npai rment of earning capacity, and refusedtoinstruct thejury on
t hat basis. That ruling was chall enged on appeal. The Court of
Appeal s affirnmed, stating:

The contentionis not worthy of extensive consi deration.

Evenif we assune t he correctness of the propositionthat a
ni ne-year old boy may be entitled to danages for the
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i npai rment of his capacity to earn a livelihood after

reaching his mgjority, it woul d not be applicable here. In

additiontothe fact that thereis nothingto substantiate

the cl ai m-the record does not showthat he has ever earned

anything and it is inpossible to foretell wthout

specul ati on what hi s earni ng capacity nmay be in the future—
there is also no evidence to support the claim of

“inpairnment.” Just as there was no |legally sufficient

evi dence to establ i sh permanency of theinjuries, thereis

i kewi se no | egal | y conpet ent evi dence to showi npai r nent of

earni ng capacity.
ld. at 207-08.

Lewi n sei zes on t he | anguage of the Court i nKuj awa to argue t hat
wi t hout atrack record of enpl oynent, which did not exist inthis case
because Seanis still achild, an award of damages for i npairnent of
earni ng capacity necessarily is specul ative. W disagree. First,
Kujawa i s distinguishable fromthe case sub judice. There, the
plaintiff presented no evi dence what soever to showthat the child had
suffered i npai rment of earning capacity. The plaintiff's expert
medi cal wi tness was unabl e to state an opi nion as to t he per nanency or
future consequences, if any, of theinjurytothechild. Inthis case,
by contrast, two expert witnesses, Dr. Barry Hurwitz, Ph.D, and Dr.
Howard Klein, MD., testifiedthat Sean had suffered brai n damage from
hi s exposure to | ead pai nt and t hat t he brai n danage was per manent.
Furthernore, they bothtestifiedthat, as aresult of the brain damage,

Sean had troubl e with organi zati on, sustai ning attention, follow ng

directions, and controlling his behavior.
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Second, nmuch nore recently, inAndersonv. Litzenberg, 115 M.
App. 549 (1997), we addressed the evidencerequired for aplaintiff to
recover damages for i npai rnment of earning capacity and rej ected an
argunment anal ogous to t he one Lewi n advances. Judge Harrell, witing
for the Court, expl ained that i npai rnent of earning capacity isthe
plaintiff'sloss of his capacitytoearn; it is not his|oss of suns
t hat he woul d have earned inthe future,i.e., lost future wages. 115
Md. at 572-73; see al so Moni as v. Endal, 330 Ml. 274 (1993). Once the

pl aintiff has presented evidence to establish, to areasonabl e degree
of probability (i.e., norelikely than not) that his earning capacity
has been i npaired as aresult of the defendant's wongful conduct, he
t hen nust submt evidence “so that the extent of the inpairnment can
reasonably be determ ned.” The proper measure of damages for
i npai rment of earning capacity
isthe difference between the anount that the plaintiff was
capabl e of earning before hisinjury and that whichheis
capabl e of earningthereafter. Essentially, theplaintiff
nmust establish the disparity between the market val ue of his
services before and after the injury.
115 Md. App. at 573.

The plaintiff in Anderson, who had been injuredin an autonobile

accident, was a twenty-two-year-old self-enployed construction
renovati on worker. He had sought danmages for | oss of earni ng capacity,
even t hough hi s construction renovati on busi ness had not turned a

profit inthe four years that it had beenin existence. At trial, the
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def endant argued t hat there was not sufficient evidence of atrack
record of earnings for the plaintiff's businesstopermt thejuryto
awar d danmages for i npai rnent of earning capacity. The trial court
di sagreed, and sent the issue to the jury, which found for the
plaintiff and awarded hi m danages of that type.

Inaffirmngthetrial court's decision, this Court held that
evi dence of atrack record of earnings by the plaintiff's business was
not a necessary under pi nning for an awar d of damages for i npai rnent of
earni ng capacity. The business's | osses could have resulted from
phenonena unrelated to the plaintiff's earning capacity. More
i nportant for our purposes is the follow ng observati on by Judge
Harrell:

Because i nmpai rnment of earni ng capacity i s not measured by

what the claimnt actually earned, it follows that a

plaintiff can recover for inpairnment of earni ng capacity

wi t hout establishing a prior track record of earnings.
115 md. App. at 575. Anong t he nunmerous out-of-state cases citedin
support of this propositionare several allow ng recovery of damages
for | oss of earning capacity by aninfant or child. See Call awnay v.
Mller, 118 Ga. App. 309 (1968) (school child); Lesni ak v. County of
Bergen, 117 N. J. 12 (1989) (i nfant); Kavanaugh v. Nussbaum 71 N Y. 2d

535 (1988) (newborn); Dorenus v. Atlantic, C.L.R Co., 242 S.C. 123

(1965) (child).
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CGeneral ly, courtsinother jurisdictions have heldthat recovery
for inmpairment of earning capacity of a mnor will not be precl uded
si nply because the injured child has no hi story of earnings. See 22
Am Jur. 2d Danmages § 191 (1988). InVirginianRy. Co. v. Arnentrout,
166 F.2d 400 (4" Cir. 1948), a |l oconotive backed over and severed
portions of athirteen-nmonth-oldinfant's arns and hands. The Fourth
G rcuit recogni zed t hat damages for i npairnment of earing capacity woul d
be difficult todeternmi neinacaseinvolvingavery young child who
had no history of earnings upon which an award coul d be based.
Nevert hel ess, it hel d that such danages coul d be awar ded (al t hough it
concluded that the |ower court had awarded damages that were
excessively high). The court stated:

The probl emof assessing damages i n a case of this sort is

one whi ch nust be approached wi t h common sense. Thelittle

child has beenterribly injured; but thereis nothingfrom

whi ch | oss of earning capacity can be estimated wi t h any

degree of accuracy. The jury must do the best it canto

estimate this, taking into account, of course, such matters

as average earnings. They can consider, also, that the

child is bright and intelligent
ld. at 407.

O her courts al so have found that future damages for | ost earning
capacity were sufficiently certain, even though the plaintiff was an
infant with no history of earnings. See, e.g. McNeill v. United

States, 519 F. Supp. 283 (D. S.C. 1981) (statingthat it was irrel evant

t hat the child, who was ten nont hs ol d when he was i nj ured, was unabl e
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t o showa hi story of earnings on whichto base his clai mfor damages
for inmpairment of his earning capacity); Steeves v. United States, 294
F. Supp. 446, (D.S.C. 1968) (addressing the inpairnent of an el even
year ol d child' s earning capacity and statingthat, because t here was
every reasonabl e and probabl e certainty that the child's physi cal
di sability woul d have a detrinmental effect on his future earning
capacity, thechildwas entitledto damages, despite some uncertainties
as to the future).

Al t hough courts generally agree that an i nfant can be awar ded
damages for | oss of earning capacity, not all courts agree on what wil |
suffice to make proof of | ost earning capacity "reasonably certain.”

Sone courts, it appears, arew llingto accept purely statistical data;

¥l n Bankert v. United States, 937 F. Supp. 1169 (D. M. 1996),
in which a four-year-old child was suffering froma form of cerebral
pal sy sustained as a result of the defendant's negligence during her
birth, the court held that the evidence did not establish with
reasonabl e certainty what the child' s future nedical condition would
be. 1In assessing the evidence of the child's future econom ¢ damages
in general, the court stated that the difficulty in assessing those
damages came fromthe fact that it was unclear what would happen to
the child in the future. 1d. at 1185. It noted that, at best, the
evi dence showed that the child was only "at risk" for future
devel opnental problens and that the child had nmade conti nued
i mprovenent as a result of early interventions. The court focused on
the certainty, or lack thereof, of the child s future nedical
difficulties.

The case at bar is distinguishable from Bankert. There, the
court focused on the uncertainty of the future of the child's
affliction. The evidence here established with reasonable certainty
that Sean is suffering from devel opnental disabilities that are
per manent and conti nui ng.
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ot her courts require anindividualized basis for the danmages. Conpare
McNei ll, 519 F. Supp. at 290, with Bul al a v. Boyd, 389 S. E. 2d 670, 677
(Va 1990) .

In Bul ala, supra, 389 S.E. 2d 670, the plaintiff was afemale child
who had sustained severe injuries at birth as a result of the
def endant ' s negl i gence. Expert testinony establishedthat she had
cerebral pal sy and woul d never be abl e to wal k or functi on beyond t he
mental capability of a one-year old. On the issue of | ost earning
capacity, theplaintiff presentedthe testinony of an econom st, who
cal cul at ed her | oss based on statistics for the nedi an i ncone f or wonen
i nthat geographic areanmultipliedbythe average national work life
expectancy. |d. The Suprene Court of Virginiaheldthat, although the
pl aintiff was not precl uded based on her age al one fromrecoveri ng
damages for i npai rnment of earning capacity, statistical averages,
al one, were not sufficient to establish danages with reasonabl e
certainty. |d. at 677-78. Rather, the "evi dence nust be grounded upon
facts specifictothe individual whoseloss is beingcalculated.” Id.
at 677.

I n the case sub judice, the evidence of Sean's | ost earning
capacity was not prem sed sol ely on general statistical data. M.
Li eberman' s opi nion rested on facts personal to Sean as an i ndi vi dual .
He consi dered Dr. Hurwi tz's neuropsychol ogi cal eval uation of Sean, the
medi cal report of Dr. Klein, Sean's school and health records, and

i nformati on provi ded by Sean' s not her and grandnot her. He al so t ook
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i nto account Sean's achi evenent of devel opnental m | estones and hi s
not her' s wor k and educat i onal background. Fromthis information and
his own expertise, M. Lieberman fornmed opinions about Sean's
educati onal and vocational future. He concludedthat, without the
mental disabilities fromlead exposure, it was probabl e that Sean woul d
have i n the future attai ned an educati on | evel of between 9th and 12t h
grade, and woul d have been enpl oyabl e i n j obs requi ri ng organi zat i onal
and oversight skills. He further concluded that gi ven Sean' s | ead
i npai rnments, it was nore |i kely than not that he woul d drop out of
school at the age of 16 and woul d not conpl et e a 9t h gr ade educati on,
and t hat he only woul d be enpl oyabl e f or “very basi ¢ manual | abor.”
Finally, relyingon statistics fromthe Departnent of Conmerce, M.
Li eber man opi ned t hat Sean's earning capacity was | ess t han what it
woul d have been had he not been injured.

Not wi t hst andi ng t hat Sean had no wor k hi story or track record of
enpl oynent, the conbi nati on of evi dence specific to Sean and general to
t he popul ati on that was adduced at trial was such as to permt a
reasonabl e finding that, nore likely than not, Sean's future earning
woul d be | ess than it woul d have been if he were not injured. The
evi dence was reasonabl y certai n and was not based on specul ati on or
conj ecture.

(i)
At trial, M. Lieberman opined that the val ue of Sean’s | ost

earni ng capacity was $369, 107. He did not spell out howhe arrived at
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that figure. After stating his conclusion that Sean woul d be
enpl oyabl e only i n basi c jobs, suitableto mal es not havi ng conpl et ed
9th grade, instead of in jobs that males at the 9'" to 12th grade
education |l evel could perform M. Liebermantestifiedthat Seanlikely
w || have a 52-year work-life (fromage 18 to age 70) and t hat, over
t he course of that work-life, he probably will earn $369, 107 | ess t han
he woul d have earned had he not been injured by exposure to | ead
pai nt.

The nunbers that M. Lieberman used to arrive at this sumare
containedinareport that he prepared beforetrial and testified about
i n deposition. The report was not noved i nto evidence at trial but is

inthe record because it was attached to Lewin’s notioninlim ne. The

nunbers are Departnent of Commerce statisticsreflectingthat in 1996
t he cunul ati ve earni ngs of a 70-year-old malewitha9t"to 12t" grade
education total ed $1, 393, 437, whil e those of a 70 year old male with
| ess than a 9t" grade education total ed $1, 024, 330. The di fference
bet ween t hose nunbers i s $369,107.1% |In essence, M. Lieberman’s

opi ni on was that the pertinent cumul ative incone differential that has

Wr. Lieberman al so opined that it was likely that Sean woul d
be unenpl oyed for half of his work-life, due to his injuries.
Nevert hel ess, he assuned a full work-life for Sean, on the theory
that that was a conservative estimte of damages.

16The report also nmentions that the incone differential for 22
year old nmales at the two education levels is 91 cents an hour. The
report does not calculate curmulative work-1ife earnings based on that
figure because, according to M. Lieberman, the incone gap in Sean’'s
case will increase with time, as he is ruled out of opportunities for
advancement as a result of his disabilities.
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exi stedinyears past will remainconstant and carry intothe future,
and fairly represents the | oss that Sean will sustain over his
projected 52-year work-life.

M. Li eberman di d not reduce the $369, 107 fi gure to present val ue,
either inhisreport or when he testifiedat trial, eventhoughit was
clear fromhis testinmony that this | oss would beincurredover tine.
He di d not gi ve any econonic testinony at all.' The appel | ees di d not
call an econom st or introduce any econom ¢ evi dence about t he present
val ue of M. Lieberman’ s $369, 107 quantificati on of Sean’s | ost earni ng
capacity. Lew n didnot present any such evi dence or any val uati on of
damages evidence at all. Finally, there were no proffers or
sti pul ati ons about cal cul ati ng present val ue.

Inits notioninlimne, Lewintook the positionthat damages for
| ost earni ng capacity nust be reduced to present val ue, that evi dence
of present valueis essential proof for that itemof damages, and t hat,
i nthe absence of such proof, M. Liebernman’ s opi ni on about t he val ue
of that | oss was not conpetent and shoul d have been excl uded. The
trial court deniedthe notion. Lewinrenewedits objection onthe sane
basis when M. Lieberman testified at trial.

At the cl ose of all of the evi dence, Lewi n noved for judgnment on
t he i ssue of danmages for | ost earning capacity, onthe bases that M.

Li eberman’ s testi nony was specul ati ve and wi t hout foundati on and t hat

"According to the motion in limne, M. Lieberman testified in
deposition that he was not qualified to give an opinion about present
val ue.
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t he appel | ees had not presented conpetent evi dence to support such a
danmages award. The trial court deniedthe notion, andinstructedthe
jury that damages coul d be awarded for “the | oss of earning capacity
reasonabl y probabl e to be expectedinthe future.” Lew n objectedto
the instruction onthe ground that there was an insufficient foundation
for recovery of damages of that sort. |t does not appear fromthe
record that Lewi n asked the court to instruct the jury on present
val ue.

In closing argunent, counsel for appellees said that M.
Li eberman’s estimate of $369,107 in future |ost wages was a
conservative, mninmumfigure, given that Sean |likely would have
substanti al periods of unenpl oyment due to his disabilities, and
suggested that the jury award $600, 000 for that item of damage.

The jury returned an award t hat i ncl uded $500, 000 for | ost earning
capacity.

Lewin contends that the trial court erred in allowing M.
Li eberman to testify about afigure for | oss of earning capacity for
Sean wi t hout requiring hi mtoreduce the figureto present value. It
argues, inessence, that without such testinony, the appel | ees’ proof
on the i ssue was i nconpl et e, and shoul d not have been submttedtothe
jury. The appellees reply that they did not bear the burden of
produci ng present val uati on evi dence; rat her, Lewi n, as the def endant,

had t hat burden.
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I rrespective of the absence of a present val uation cal culationin
M . Lieberman's testinony, his opinion quantifyingthe anount of Sean's
| oss of earni ng capacity was not supported by any factual basis that
coul d be wei ghed and consi dered by the jury. For the reasons we have
expl ai ned, there was a basis in the evidence for M. Lieberman's
opi nion that Sean's | ead paint injuries would negatively affect his
capacity to |l earn and becone educated and his ability to obtain and
engage i n enpl oynent. M. Lieberman gave no expl anationtothe jury,
however, about howhe came to assi gn t he $369, 107 figure to Sean' s | oss
of earning capacity. There sinply was no basis for that nunber inthe
evi dence, and therefore no means for thejury to assessitsvalidity or
nmerit.*® M. Lieberman shoul d not have been permtted to give an
opi ni on about a dollar figureto nmeasure Sean's | ost earni ng capacity
wi t hout any testi nony showi ng t he basi s for cal cul ating that doll ar
figure. See Lunber Termi nals, Inc. v. Nowakowski, 36 vMd. App. 82, 95
(1977) (observing that econom c expert witness can testify about the
effect of inflation on future earnings so long as there is an
evidentiary basis in the record for that testinony).

Wth respect tothe issue of present val ue evi dence, i nChesapeake
and Ohi o Rai | way Co, v. Kelly, 241 U. S. 485 (1916), the Suprene Court
expl ai ned t he reason for reduci ng to present val ue danages t hat are

awarded for the | oss of future benefits:

8Again, we could determine from M. Lieberman's report the
figures he used to calculate the loss. That report was not in
evi dence, however, and the figures were not put before the jury.
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So far as a verdict i s based upon the deprivation of future
benefits, it will afford nore than conpensationif it be
made up by aggregating t he benefits wi thout taking account

of the earning power of the noney that is presently to be

awarded. It is self evident that a given sumof noney in

hand i s worth nore t han the | i ke sumof noney payabl e inthe
future.
ld. at 489.

Few Mar yl and cases have addressed t he i ssues of howdanages f or
| ost future benefits are to be quantified, which party, if either,
bears the burden of producing evidence of present val ue, and the
consequences of not produci ng such evi dence.

I n VAl ston v. Sun Cab, 267 Md. 559 (1973), the Court of Appeal s

hel d that i n a wongful death case i n whi ch econom c evi dence about
present val uati on had beenintroduced, it was reversible error for the
trial court torefusetoinstruct thejurytoreduce any award it m ght
give for | ost future earnings to present val ue, using a di scount factor
to be decided by it.

| n Dennis v. Blanchfield, 48 Md. App. 325 (1981), nod. on ot her

grounds sub nom Bl anchfieldv. Dennis, 292 vd. 319 (1982), this Court
determ ned that the Court of Appeal s woul d apply this present val uati on
rul e to damages for | oss of future benefits in personal injury actions
as well. Inthat case, there was no econom c evi dence i ntroduced about
present valuation. W heldthat thetrial court conmtted reversible
error whenit refusedtoinstruct thejury toreduce to present val ue
any damages it awarded for | oss of future earnings. In so doing, we

noted that “[i]n the absence of expert testinony, the trial court
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coul d, of course, require counsel requesting the instructions to
produce appropriate tabl es before the matter could be judicially
noticed.” 48 M. App. at 333 n.5.

The Court of Appeal s tookcertiorari inDennisv. Bl anchfield and
vacat ed t he judgnent of the circuit court on other grounds. Becauseit
was not cl ear that theissue of future | ost earni ngs woul d ari se on
remand, it chose not to address it.! The Court nmentioned, however,
“Ww thout coment toits necessity,” that the defendant, who was t he
party on appeal conpl ai ni ng about thetrial court’sfailuretogivea
present valueinstruction, “didnot proffer any evidentiary basi s,
expert or otherwise, to underpin his requested present val ue
instruction.” 292 M. at 322 n. 3.

Several years |ater, inBaublitz v. Henz, 73 Ml. App. 538 (1988),
this Court reiteratedthat if presentedw ththeissue the Court of
Appeal s woul d holdthat it isreversible error inapersonal injury
casetorefusetoinstruct thejury that damges for | oss of future
ear ni ngs nust be reduced to present val ue. Baublitz was a personal
injury autonobile tort action in which the plaintiff was awarded
substanti al damages for future | ost earnings. No expert or other
econom c evi dence was presented at trial. M ndful perhaps of the
Court’s adnonition in Blanchfield, we affirmed the judgnment for

conpensat ory damages, holding that thetrial court didnot err whenit

At one point during the trial, the plaintiff had asserted that
she was not making a claimfor future |ost earnings. 48 M. App. at
334.
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declinedto give apresent valuationinstructioninthe absence of any
evidence “as toits proper application.” Baublitz, 73 Md. App. 550.
I n so doi ng, we expressly referenced and adopt ed t he reasoni ng of the
Fourth Circuit in Aldridge v. Baltinore and O R R, 789 F. 2d 1061,
1067-68 (4th Cir. 1986), aff’d, 814 F.2d 157 (4t" Cir. 1987)(en banc),
vacat ed and remanded, sub nom Chesapeake & O R R v. Al dridge, 486
U S. 1049 (1988) (“Aldridge "), inwhichthat court concluded t hat
when damages for | ost future benefits are sought, the defendant bears

t he bur den of produci ng evi dence to support a present val ue i nstruction

InAldridgel, the plaintiff ina FELA case was seeki ng danages

for future | ost earni ngs, which he cal cul ated by aggregating his |ikely
aver age earni ngs for seven years, until he woul d have retired at age
65. He di d not present evidence of a di scount rate or any directions
that thejury could followto reduce that aggregate sumto present
val ue. The def endant noved for amstrial onthe ground that by failing
tointroduce evidence reducing his projected futurelost inconeto
present val ue, the plaintiff had presented i naccurate damages evi dence.
The trial court deniedthe notion, and deni ed a subsequent request by
t he defendant toinstruct the jury toreduce any award for future | ost
earnings to present val ue.

On appeal , the Fourth Circuit observed t hat whil e, under federal
law, it iserror for thetrial court torefuseto receive present val ue

evi dence of future | ost earnings or torefuse to instruct the jury
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about reduci ng such an award to present val ue, that principle nust be
applied “consistent[ly] withthe tenet that instructingthe jury on a
t heory whi ch i s unsupported by the evi dence presented at trial is al so
error.” 789 F.2d at 1066. The court characterized the issue as
whet her reduction to present valueis “anindi spensabl e el enent of the
plaintiff’ s claimfor future |l ost wages whi ch he nust al ways prove by
specific evidence.” I1d. at 1067. If so, the plaintiff bears the
burden of produci ng evi dence of present val ue and, i nthe absence of
such evi dence, cannot recover danages of that sort. |f not, the
plaintiff can “sufficiently prove[] his clai mby evidence of the gross

anount of those | ost wages,” andit is uptothe defendant to present

evidence to reduce the clained | ost wages to present value. 1d.
The panel majority adopted the | atter approach, hol di ng t hat t he
bur den of produci ng econom c evidence for thejury to use to reduce
future | ost wages to present value is on the defendant, who wl |
benefit fromapplication of the evidence. It held, noreover, that the
bur den of produci ng econom c evidence for the jury to usetoincrease
the clai med future | ost wages, on account of inflation, is onthe
plaintiff, whow || benefit fromapplication of that evidence. |If
nei t her party presents evi dence of that sort, the claimgoes tothe
jury nonet hel ess, andthe trial court is not requiredto give a present
val ue instruction. Inthis holding, whichfollowedthe approachto

present val uati on adopted by the N nth Grcuit inAl mav. Manufacturers

Hanover Trust Co., 684 F.2d 622 (9th Cir. 1982), the panel majority
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implicitly recognized that present valuation is not an essenti al
el ement of the plaintiff’s damages case, and, therefore, the risk of
non- production falls on the defendant.

One judge inAldridge | wote a concurring opinionstatingthat,
inhisview, reductionof futurelost earningsto present valueis a
mat eri al el enent of the plaintiff’s claim not inthe nature of an
affirmati ve defense, and that if theplaintiff fails to offer such
proof, the cl ai mshoul d not be submttedtothejury. Hejoinedinthe
deci sion of the majority because t he def endant had wai ved t he i ssue for
appeal by not noving for judgnent on damages on that ground.

When Baubl itz was deci ded, Al dridge | had been affirnmed by the
Fourth Circuit sitting en banc. 814 F.2d 157 (4!" Cir. 1987).
Thereafter, the Suprenme Court vacated and remanded Al dridge | for
reconsiderationinlight of Monessen S. R Co. v. Mrgan, 486 U. S. 330
(1988). Monessen al so was a FELA case. Unlike Aldridge |, it was
triedinastate court. Wienthetrial court instructedthe jury on
damages, it directedthe jurors that i n maki ng an award for future | ost
earnings, they were to apply the rule of the forumstate, which
presuned a “total offset” of the discount rate andtheinflationrate.
The Suprene Court held that given that federal substantive |l awdi ctates
t hat damages i n personal injury cases shoul d be reduced to present
value, it was error for thetrial court torefusetoinstruct thejury
t hat present value is the proper neasure of damages for future | ost

earni ngs. Mnessen, 486 U.S. at 340-42. The Suprene Court enphasi zed
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t hat a present val ue cal culationis a question of fact to be deci ded by

thetrier of fact. Id. at 342. It held that becausetrial courts are

obligated to prevent proceedi ngs on econoni c i ssues frombecom ng
unnecessarily long and conplicated, however, “[i]Jt is. . . permssible
for the judge to recomend to the jury one or nore nethods of
cal cul ati ng present val ue so |l ong as t he judge does not in effect pre-
enpt the jury's function.” 1d.

O remand, inAldridgell, the Fourth Circuit overrul edAl dridge
. 866 F.2d 111 (1989). It held that even t hough no econom c evi dence
had been i ntroduced at trial, a present val ueinstruction was required,
as amatter of federal substantivelaw andthe failureto give such an
instruction was reversibleerror. Thus, the Fourth G rcuit concl uded,
contrary toits position whenBaublitz was deci ded, that when damages
for | ost future benefits are sought, neither party bears the burden of
pr oduci ng evi dence of present val ue, and neither bears the ri sk of non-
production. If the plaintiff fails to introduce present val ue
evidence, he will not be precluded fromrecovering future | ost
earni ngs, and the court nust instruct the jury that any such danages
shoul d be reduced t o present val ue. The court may i nstruct the jury on
met hods t o use, but cannot mandate t hat one net hod prevail. |f the
def endant fails to produce present val ue evi dence, the court still will
instruct the jury on present val ue.

The federal circuits are not in agreenment on many i ssues rel ating

to present valuation evidence. The Tenth Circuit, interpreting
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Monesson nore narrowm y than the Fourth Circuit, follows the rul e set
forthin Aldridge |, that when no evi dence has been present ed about a
di scount rate or about aninflationrate, thetrial court need not give
any present value instruction andthe fact finder “' nust make a |l unp
sumaward t hat i s not adj usted for either factor.'” MIler v. Union
P.R. Co., 900 F.2d 223, 226 (10'" Cir. 1990) (quoting Alma v.
Manuf act ur ers Hanover Trust Co., supra, 684 F. 2d at 626). Thus, the
Tenth Grcuit places the burden on t he def endant t o produce evi dence of
a di scount rate to be used to reduce future damages to present val ue.
The El eventh Circuit has adopted a somewhat sim | ar approach. It
follows therulethat if noevidenceis offered by either party about
t he appropriate di scount rate to be used to cal cul ate present val ue,
the parties shall be deened to have acqui esced by their silencetothe
“total offset” nmethod, and no present val ue i nstruction shoul d be
given. Eleventh Grcuit Gvil PatternJury Instructions 8 5.1 (2000).

The Eighth and Sixth Circuits hold that a present value
i nstruction nust be giveninthe absence of evi dence about t he di scount
rate, but further holdthat because nost | aypeopl e have t he gener al
know edge sufficient to enabl e themto di scount an award of future | ost
earni ngs to present value, thetrial court need not givedirectionsto
the jury about howto performa present val ue cal cul ati on. Thus,
nei t her party bears t he burden of produci ng evi dence of a di scount rate
or a present val ue cal cul ation, and the court need only i nstruct the

jury that it nust di scount an award of future benefits to present
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val ue, without alsoinstructingthejury howto do so. See Duncanv.
St. Louis -- San FranciscoR R Co., 480 F.2d 79, 87 (8th Cir.), cert.
deni ed, 414 U. S. 859 (1973), andPennsyl vania R R. Co. v. MKinl ey, 288
F.2d 262 (6th Cir. 1961). See al so Brown v. Chicago & N.W Transp.
Co., 162 111. App. 3d 926 (1987) (holdingthat inlllinois, it is not
error for thetrial court tochargethe jury to reduce an award for
future |l ost benefits to present value in the absence of econom c
evi dence, including present worth tables, to guide the jury's
det erm nati on of present value). On the other hand, the Federal
G rcuit has observed that reducing future benefits to present valueis
a techni cal exercisethat is not generally w thinthe conmon know edge
and ability of | aypeople to perform Schleier v. Kai ser Found. Heal th
Plan, 277 U.S. App. D.C. 415, 876 F.2d 174 (1989).

The Second G rcuit takes an approach that issimlar tothe E ghth
and Sixth Grcuits; it specifies, however, that ininstructingthe jury
on present value, thetrial court shouldinformit that the historical
“cl eansed” discount rateis 2% sothat it will not apply a di scount
factor lessthanthat. See Ramrez v. NewYork Gty Of-Track Betting

Corp., 112 F.3d 38, 41 (2d Cir. 1997).2

20The “cl eansed” discount rate, as explained by the Court in
Ram rez, is the discount rate that would apply even if there were no
inflation. 112 F.3d at 41 (observing that “'damages for |oss of
earni ngs that would have been received in the future nmust be
di scounted to reflect the fact that, even if there were no inflation,
a dollar received today is worth nore than the right to receive a
dollar in the future'” (quoting Oiveri v. Delta S.S. Lines, Inc.

(continued...)
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The Third CGrcuit appears to bethe only federal circuit that has

adopted the vi ew, expressedinthe concurrenceinAldridgel, that

proof of present valueis amterial elenent of theplaintiff’s claim
for | oss of future earnings and, therefore, the consequence of not
pr oduci ng such evidence is that the plaintiff may not recover that item
of damages. Di Sabatinov. National R R Passenger Corp., 724 F. 2d 394
(3rd Cir. 1984).

Because federal courts such as the Fourth G rcuit have taken the
viewthat, inthe absence of expert testinony about present val uati on,
thetrial court nmust instruct thejury to discount an award of future
| ost benefits to present val ue and gi ve it gui dance on howt o do so,
federal patternjury instructions have been crafted for that purpose.
Those i nstructions cover two situations: when expert w t ness evi dence
has been present ed and when it has not. The latter instruction, which
is given with a present-worth table that the court has judicially

noticed, tells the jurors, inter alia:

I n order to make a reasonabl e adj ust nent for the present
use, interest free, of noney representing a |l unp sumpaynent
of anticipated futureloss, thelawrequires that the jury
di scount, or reduce to present worth, the anount of the
anticipated futureloss, by taking (1) theinterest rate or
returnwhichthe plaintiff couldreasonably be expectedto
recei ve on an i nvest nent of the | unp-sumpaynent, together
with (2) the periodof time over whichthe futurelossis
reasonably certainto be sustained; and then reduce, or in
ef fect deduct from the total anmount of antici pated future
| oss what ever t hat anount woul d be reasonabl e certainto
earn or return, if invested at such rate of i nterest over

20(. .. continued)
849 F.2d 742, 746 (2d Cir. 1988))).
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whi ch future periodof tinme; and includeinthe verdict an

award for only the present-worth - - the reduced anount -

- of anticipated future | oss.
3 Edward J. Devitt et al., Federal Jury Practice & Instructions,
8§ 85.11 (4th ed. 1987). At least two state courts have endorsed t hese
pattern instructions and have held that when no expert w tness
testi nony on present val ue has been presented, the court shoul d use t he
patterninstructiontogivethejury direction about howto arrive at
a present val ue award. Howard v. Sanborn, 483 N. W2d 796, 801-02 (S. D.
1992); Adkins v. Foster, 421 S.E.2d 271, 275-76 (W Va. 1992).

Returning to the case at bar, Lewin urges a position that we
inmplicitly rejected in Baublitz, that the majority in Aldrige |
rej ected, and that, anong the federal courts, appears to be fol |l oned
only by the Third Circuit: that proof of the present val ue of | ost
future benefitsisanintegral part of the plaintiff’s clai mthat nust
be establishedinthe plaintiff’s case and that, inthe absence of such
evi dence, damages of that sort nmay not be awarded. To be sure, there
islogictotheargunent. Invirtually all tort actions in which | ost
future benefits m ght be awar ded, danages are an essenti al el enent of
the plaintiff’s claim and it is the plaintiff’s burden to prove
damages wi th a reasonabl e anount of certainty. Damages for | ost future
benefits are conpensatory, i.e., they shoul d nake t he pl aintiff whol e.
Wei shaar v. Canestrale, 241 Md. 676 (1966); see al so Franklinv. Mazda

Mot or Corp., 704 F. Supp. 1325, 1332 (D. Md. 1989) (observing that

cardi nal principle underlyingaward of danmages i s to conpensate). The
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ti me val ue of noney i s such that an award today of alunmp sumfor a
| oss that will take place over tine, instead of a small er award t hat,
if invested conservatively, will produce theinconme streamthat will be
| ost, may overconpensate the plaintiff for his loss. |t would be
sensible, therefore, to view present valuation as a necessary
cal culation that the plaintiff nust performto nake his claimfor
future damages accurate. I|f so, the burden woul d be onthe plaintiff
t o produce evi dence by whi ch his cl ai mcan be reduced to present val ue.
Finally, a burden of production is only nmeaningful if the party
assi gned t he burden bears the ri sk of non-production. Thus, the
pl ainti ff who did not produce present val ue evi dence woul d not be
permtted to recover danages for future | ost benefits.

Courts are reluctant to adopt this approach, however, because it
woul d produce harsh results in many cases and it does not sufficiently
credit theability of jurors to assess overall danage awards t hat,
whi | e not cal cul at ed by preci si on science, neverthel ess are fair and do
not stray fromtheir conpensatory purpose. For every case i nvol vi ng
clai med | ost earni ngs or | ost benefits for yearsintothe futurein
whi ch a host of conplicating variabl es cones i nto play, there are many
cases inwhichtheclaimisrelatively sinple and straightforward.
Al dridge |, involving|lost future wages over a peri od of seven years,
is agoodexanple. Wenthetinme franeinvolvedis short andthe suns
i n question are unconplicated, jurors’ general know edge of the econony

and common sense under st andi ng of the ti me val ue of noney w | enable
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themto adj ust their award to present valueintuitively, w thout being
told precisely howto do so. In such a case, to the extent that
avoi di ng over conpensati on or i naccuracy i n danages awards i s t he goal ,
t he benefit of requiringthe plaintiff to produce econoni c evi dence on
present valuationis |owandthe burden of such arequirenent may be
substantial. Arulethat denies the plaintiff conpensationfor future
| ost benefits in such a case because he di d not of fer econom c evi dence
of present valuation woul d be harsh

I naddition, while the tinme value of noney is “self evident,” as
t he Supreme Court has observed, there are nunerous econom ¢ appr oaches
t hat can be takento projecting|lost inconmeinthe future and reducing
t he proj ected sumto present val ue, not all of whichw || produce a
present val ue nunber that is very different fromthe aggregate gross
| unmp suml oss nunber. | n sone cases, an expert wi tness nay concl ude
t hat upward trends, such as infl ati on, and downward trends, such as
di scounti ng, bal ance each other sothat thereis a “total offset.” |If
so, the aggregate | unp sumof future | osses and t he sumof noney needed
at present to produce a repl acenent i ncone streamare the same. It
al so woul d be harshtorequireaplaintiff, at therisk of losinghis
claimfor future |l ost benefits, to present econonic evi dence, usual ly
in the formof expert witness testinony, nmerely to explain why
di scountingis offset by inflation, and that the aggregate | oss need

not be reduced.
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For these reasons, we decline to adopt the position that a
pl ai ntiff rmust produce evi dence of present val ue at the ri sk of havi ng
his clai mfor | ost future earning capacity takenfromthe jury. W
al so are not persuaded, however, that it makes sense to place t he
burdenonthetrial court toexplain, ininstructions, not only that
such an awar d must be reduced to present val ue but al so t he neans by
whi ch to do so. The federal patternjury instructions devised for that
pur pose are conpl i cated and, i n cases that are not strai ghtforward,
need fine-tuning for variabl es the parti es may be di sputing. Having
the trial court instruct the jury about discount rates and ot her
econom c vari abl es not i n evidence and not stipulatedtow | inject
t he court unnecessarily and inproperly intothe fact-finding province
of the jury.

Accordingly, we holdthat, in a sinple and strai ghtforward case,
inwhichthe trial court ascertains that it isw thinthe ordinary
know edge of | aypeople to reduce an award of future | ost earning
capacity to present value, thetrial court nust instruct thejuryto
reduce the award to present val ue when requested to do so. By
contrast, when the plaintiff i s seeking damages for | ost future earning
capacity and, inthetrial court's assessnent, the facts of the case
are not sosinple and straightforward asto allowordinary | aypeopleto
reduce such an award to present val ue by use of their general know edge
of econom c vari abl es, the def endant bears t he burden of produci ng

present val uation evi dence. Wen t he proper evidentiary foundation has
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been | aid, the defendant will beentitledtoaninstructiontelling
the jury to reduce any such award t o present val ue. ?* Li kewi se, i n such
a case, the plaintiff has the burden of produci ng econoni c evi dence
about which he seeks to have the trial court instruct thejury. In
deci di ng whet her the cl ai mfor future |l ost earning capacity is of a
si npl e and strai ghtforward nature, thetrial court shoul d consi der
factors such as the l ength of ti nme over which the future | ost benefits
are being clained, the nature of the benefits, and the vari abl es
affecting the benefits over tine.

Lewi n al so asserts that the trial court erredin denyingits
nmotion for summary judgnent on the issue of Lewin's "reason to
know' of the presence of deteriorated l|lead paint on the
prem ses. Specifically, Lewin contends that when the notion was
rul ed upon, there was no evidence that it had been put on notice
of the presence of deteriorated paint at the House before Sean
sustained his injuries; accordingly, there was no genuine
di spute of material fact, and it was entitled to judgnment. The
appel l ees respond that the trial court correctly denied Lewin's
nmotion for summary judgnment because there was a genui ne di spute
of material fact as to whether Lewin had "reason to know' of the

presence of deteriorated | ead paint on the prem ses.

2'The defendant can satisfy the burden either by producing his

own evidence or eliciting evidence on cross-exam nation of a
plaintiff's w tness.
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A nmotion for sunmary judgnment may only be granted if there
is no genuine dispute of material fact and the npvant is
entitled to judgnent as a matter of [|aw. Md. Rule 2-501 (e);
Bowen v. Smith, 342 M. 449, 454 (1996). When a trial court
grants a nmotion for summary judgnent, we reviewits decision for
| egal correctness. ld.; Heat & Power Corp. v. Air Prods. &
Chems. Inc., 320 Md. 584, 591 (1990); Chaires v. Chevy Chase
Bank, F.S.B., 131 M. App. 64, 88, cert. denied, 359 M. 334
(2000) . When, however, a trial court denies a nmotion for
summary judgnent on the ground that there are material facts in
genui ne dispute and the case proceeds to be determ ned on its
merits, we review the court's denial of a summary judgnent for
an abuse of discretion. Metropolitan Mortgage Fund, Inc. v.
Basili ko, 288 M. 25, 29 (1980); see also Presbyterian Univ.
Hosp. v. Wl son, 99 Md. App. 305, 311-15 (1994), aff'd, 337 M.
541 (1995).

The appellees responded to Lewin's notion for summary
judgnment by presenting to the court deposition testinony of
Shirley Parker in which she stated that there was deteriorated
and chipping paint on the doorway of the House and that M.
Sober had been at the house when this condition was evident and
before Sean sustained his injuries. Because there was a
genui nely contested issue over whether M. Sober had seen and

was on notice of the existence of deteriorated paint at the
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house, the court did not abuse its discretion in denying Lewin's

moti on for

sunmary j udgment.
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JUDGVENT OF THE CI RCUI' T COURT
FOR BALTI MORE CITY REVERSED
AND CASE REMANDED FOR FURTHER
PROCEEDI NGS NOT | NCONSI STENT
WTH THI'S OPI NI ON. COSTS TO
BE PAI D BY APPELLEES.






